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ERRATA. 


In  the  running  folios^  from  p,  653  top,  691,  for  MICHAELMAS  TERM, 
12  VICT.,  read  MICHAELMAS  TERM,  13  VICT. 

The  cases  Regina  y.  TyrwhiU  and  Regina  y.  Shaw  were  decided  in  Trinity 
Term,  1848. 

Page  32,  line  6  from  bottom  of  marginal  note,  for  Appellants  read  Re- 
spondents. 


NEW    SESSIONS    CASES. 


Court  of  <!gueen'is  18encl|. 


TRINITY  VACATION,  1847. 


1847. 
The  Queen  r*  The  Justices  of  Leicestershire.  "* — v — ' 

It/ttfie  SM. 
N  Trinity  Term,  Macauley  had  obtained  a  rule  calling  An  order  for 

on  the  justices  of  Leicestershire  to  shew  cause  why  a  of^thTezpenses 
mandamus  should  not  issue,  commanding  them  to  enter,  ®'  na»"»taiiiiiig 
as  of  last  October  quarter  sessions,  an  appeal  of  the  *ic,  wm  di- 
churchwardens  and  overseers  of  the  parish  of  Market  treasurer  of  the 
Boe worth,  against  an  order  of  two  justices  of  the  said  S^eunioB  ** 
county,  upon  the  treasurer  of  the  guardians  of  the  ^'^^^X'^S^ 
Market  Bosworth  Union,  for  payment  of  £1  to  the  trea-  this  order  the 
surer  of  the  guardians  of  the  Hinckley  Union,  for  the  and  orerseen 
support  of  a  pauper  lunatic.     Two  orders  had  been  Mafkct  Bkw^  *^' 
made,  the  first  adjudicatinsr  the  lunatic's  place  of  set-  worthappealed, 

.  .  ^  but  their  ap- 

tlement  to  be  in  the  parish  of  Market  Bosworth,  the  peal  was  en- 
other  for  the  re-payment  of  expenses  incurred  in  main-  sessions  by  the 
taininfiT  him.     The   latter  order  was  directed   to  the  clerk  of  the 

^  peace  as  an 

treasurer  of  the  guardians  of  the   Market   Bosworth  appeal  by  the 

-rr  •  J  J  !•  A       •     -L  xL-         J        guardians  of  the 

Union,  and  was  served  upon  him.     Against  this  order  union,  and  re- 
the  churchwardens  and  overseers  of  the  parish  of  Mar-  Jf'J^  f^^r 


ket  Bosworth  appealed,  and  counsel  was  instructed,  at  foWowmg 

Eions  was  given 
on  behalf  ot  the 
churchwardens  and  overseers. 
When  the  appeal  was  called  on,  the  sessions  refused  to  hear  the  churchwardens  and  over* 
aeera,  because  the  appeal  did  not  appear  in  the  minute-book  to  have  been  entered  on  their 
behalf,  and  a  mandamus  from  this  Court  to  compel  the  sessions  to  hear  was  refused. 
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1847.         ^^^  ^^^  October  sessions^  to  apply  to  the  court  to  have 

.j^J^^^     the  appeal  entered  and  respited  to  the  folio wmg  January 

^'       ^  eesaions.  The  brief,  as  handed  in,  did  not  state  whether 

The  Justices  of  ,       , 

LsKCKSTSR.  the  application  was  made  on  behalf  of  the  guardians  of 
the  union,  or  of  the  churchwardens  and  overseers  of 
Market  Bosworth ;  but  the  clerk  of  the  peace  entered 
it  as  on  behalf  of  the  guardians.  Notice  of  trial  for  the 
next  January  sessions  was  served  by  the  churchwardens 
and  overseers  of  the  parish ;  and  they  accordingly  ap- 
peared there  by  counsel ;  but  the  respondents  objected 
to  their  being  heard,  because  the  appeal  was  entered  as 
the  appeal  of  the  guardians.  The  sessions  thought  the 
objection  valid,  and  refused  to  hear  the  appeaL  The 
counsel  for  the  appellants  then  required  to  be  heard  on 
behalf  of  the  guardians ;  but  this  the  justices  refused  to 
allow,  and  confirmed  the  order. 

Watson  and  Mellor  now  shewed  cause. — There  was 
no  appeal  entered  on  behalf  of  the  parish  officers ;  con- 
sequently they  could  not  claim  to  be  heard,  nor  could 
they  be  considered  at  the  sessions  as  acting  on  behalf 
of  the  guardians  of  Market  Bosworth  Union,  because 
the  notice  of  trial  did  not  purport  to  be  given  by  the 
guardians.  Moreover,  the  sessions  were  competent  to 
decide  Jbetween  the  parties ;  and,  having  done  so,  it  is 
not  for  this  Court  to  interfere.  \Wightmany  J. — No 
doubt  there  has  been  a  mistake  in  this  case.  The  only 
question  now  is,  whether  it  can  be  rectified,  and  how.] 
The  sessions  might  have  rectified  it  possibly  by  amend- 
ing the  entry;  or  the  churchwardens  and  overseers 
had  it  in  their  power  to  enter  an  appeal  in  their  own 
names  at  the  January  sessions. 

Macauley^  contnl. — It  is  clear  that  there  was  a  mis- 
take made  by  the  clerk  of  the  peace.  [  Wightmany  J. — The 
faqts  are,  that  the  appellants  go  to  the  Michaelmas  ses- 
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donfly  and  enter  an  appeal  by  mistake  In  the  name  of     •  1847. 
the  guardianB  of  the  Market  Bo0worth  Union ;  that  is     ^^.j^^  quum 
renuted  to  the  January  sessions ;  and  at  those  sessions  ^    ,  ^- 

'^  -^  '  The  Justices  of 

counsel  appear  on  behalf  of  the  churchwardens  and  Lbicsstb». 
oyerseers ;  upon  that  the  derk  of  the  peace  reads  the 
entry  fix)m  his  book,  by  which  it  appears  that  the  ap- 
peal entered  and  respited  is  an  appeal  on  behalf  of  the 
guardiiuis.  It  is  quite  phun  there  has  been  a  failure  of 
justice ;  but  how  is  it  to  be  set  right?  You  ought  to 
have  applied  to  th<^  sessions  in  the  first  instance,  on  a 
statement  of  facts,  to  alter  the  entry.]  The  justices  at 
the  January  sessions  could  not  alter  the  entry  made  at 
the  October  sessions.  The  error  was  that  of  the  derk 
of  the  peace,  and  it  is  hard  that  the  appellants  should 
Qoffisr  from  it.  In  Bex  y.  The  Justices  of  Wiltshire  (a), 
this  Court  granted  a  mandamus  to  the  sessions  to  enter 
Qontinnances  and  hear  an  appeal  nunc  pro  tunc,  because 
om  of  the  parties  had  been  deceived  by  the  other,  and 
there  would  have  been  a  fiulure  of  justice,  if  the  Court 
had  not  interfered*  The  same  thing  was  done  in  a  later 
case,  {Rex  v.  The  Justices  of  Wiltshire  {b\  where  an  at- 
torney had  been  misled  from  ignorance  of  a  new  rule  of 
the  sessions,  and  had  failed  in  serving  a  notice  in  proper 
time.  Those  cases  are  strongly  in  favour  of  the  present 
application. 

WiGHTMAN,  J. — I  always  regret  when,  by  reason  of 
some  objection  of  a  technical  nature,  I  cannot  dedde  on 
the  merits  of  a  case.  I  should  be  willing  to  do  so  in 
this  case,  but  do  not  think  I  can.  The  failure  is  not 
caused  by  the  neglect  of  the  clerk  of  the  peace,  but  by 
a  want  of  care  and  caution  on  the  part  of  the  appellants, 
in  not  framing  tiieir  instructions  so  as  to  enable  him  to 
enter  the  case  properly.     In  the  case  dted  of  Rex  v. 

(a)  1  East,  683.  {h)  10  East,  404. 
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1847.         The  Jtutices  of  Wiltshire  {a\  there  had  been  a  decep- 

Thc  QuBBN     ^^^"'  ^^^  ^*  ^'^^  ^^*'  ^^^  ^^  resporidents  there  to  raise 
^-        .  the  objection  which  prevailed.     In  the  other  case,  too, 

The  Justices  of  "^  '^  ^r         ,  .         ,     -, 

jbBiobSTBR.  Rex  V.  The  Justices  of  Wiltshire [b)^  the  sessions  had  re- 
cently adopted  a  new  rule  of  practice ;  the  appellants' 
attorney,  however,  acted  on  the  old  rule,  and  may  have 
been  deceived,  and  ignorant  of  the  existence  of  the  new 
one.  In  those  cases,  there  was  no  want  of  caution,  as 
here ;  and  that  distinguishes  them  from  the  present  case. 
Here  the  appeal  by  the  parish  officers  is  entered  as  an 
fq)peal  by  the  guardians,  one  party  instead  of  the  other. 
It  cannot  be  disguised,  that,  in  whatever  form  it  was 
called  on,  it  was,  in  fact,  entered  as  an  appeal  by  the 
guardians.  The  appellants'  counsel  urged  that  it  may 
be  treated  as  an  appeal  of  the  parish  officers :  this  I  can- 
not accede  to.  It  becomes  a  question^  therefore,  whe- 
ther, under  these  circumstances,  this  Court  ought  to  in- 
terfere. I  think  it  ought  not;  for  I  cannot  say  the 
sessions  were  so  clearly  wrong  as  to  warrant  me  in 
directing  a  mandamus  to  issue;  and  I  do  not  know 
where  we  should  stop.  The  rule  must,  therefore,  be 
discharged,  but  without  costs. 

Bule  dischai^edj  without  costs, 
(a)  1  East,  683.  (&)  10  l<:a8t,  404. 
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The  Queen  v.  The  Inhabitants  of  Marton-cum- 

Grafton.  ^^''w*  12;*- 

VJN  appeal  against  an  order  of  two  justices  of  the  The  examina. 
North  Riding  of  Yorkshire,  for  the  removal  of  John  (ttle&therofa 
Coates  and  Elizabeth  his  wife,  and  their  two  children,  Sf?? *")  ?fif^ 
from  the  township  of  Wath,  in  the  said  riding,  to  the  came  to  reside 
township  of  Marton-cum-Graflon,  in  the  West  Riding  dent  township 
of  the  swd  county,  the  sessions  confirmed  the  order,  ^te^wdfrom 
subject  to  a  case  for  the  opinion  of  this  Court.  tiiat  time  had 

nrw  •        •  i«    -r         1      r^  i       /•    i  t*  dwelt  there  un- 

The  examination  of  Joseph   Coates,  the  father  of  der  the  said 
the  pauper,  was  as  follows : — "  I  procured  on  or  about  in  igi2  he'  was 
the  13th  of  October,  1812,  the  certificate  in  writing  now  1*8??^  """Jl^ 

'  '  •  °  to  his  wife,  M ,, 

produced,  bearing  date  the  13th  of  October,  1812,  di-  the  pauper's 
rected   to   tlie  churchwardens    and  overseers    of  the  that  the  paaper 
poor  of  the  township  or  parish  of  Wath,  in  the  North  ^"/r^rbom  ' 
Ridinsc  of  the  county  of  York,  under  the  hands  and  after  marriage. 

^^  •'  -nv       .  The  grounds 

seals   of  John  Dawson    and    John    Dervis,   church-  of  appeal  were, 
wardens,  and  John  Den'is  and  John  Dawson,  overseers  grounds  of  re- 
of  the  poor  of  the  township  or  parish  of  Marton-cum-  S^^*i^^f." 
Grafton,  in  the  West  Riding  of  the  county  of  York,  dence  in  support 

___  _  1  T  g^  I'l  1        •  «    ®^  '^*  same 

attested  by  W.  L.  and  J.  C,  two  credible  witnesses,  and  were  not  set 
allowed  and  subscribed  by  Sir  John  Ingilby,  Bart,  and  ^icnt  certainty;" 
the  Rev.  John  Tripp,  two. justices  of  &c,  whereby  it  is  J/^"^»*{*JVi' 

cue  years  is  \  i  ^ 

ncknowledged  that  I  am  an  inhabitant  legally  settled  in  1818, 1819,  the 
the  said  township  or  parish  of  Marton-cum-Grafton  quired  a  settle- 
afores^d,  which  certificate  I  delivered  to  the  overseers  J^nJ^ 

township  by 
**  settling  upon,  renting,  and  occupying  a  teneipent  of  the  yearly  value  of  10/.,"  consisting 
of  a  dwreUing-hoose  rented  by  him  of  J.  C,  sen.  On  the  hearing  of  ths  appeal  the  sessions 
tbouKht  that  the  fifteenth  ground  of  appeal  was  bad,  because  it  did  not  sufficiently  shew  a 
compliance  with  the  9  &  10  Will.  3,  c.  ll,  s.  l,or  a  residence  for  forty  days,  and  dismissed 
the  appeal,  without  hearing  the  appellants'  evidence,  subject  to  a  case,  which  directed  that 
the  case  should  he  sent  back  to  be  heard  on  the  merits,  if  this  Court  should  be  of  opinion 
that  the  fifteenth  ground  was  sufficient : — Held^  that  the  examinations  were  clearly  not 
bad  for  omitting  to  state  the  place  of  J.  C/s  marriage.  2.  That,  the  sessions  were  right 
in  holding  the  fifteenth  ground  insufficient  under  the  9  &  10  Will.  3,  c.  11,  s.  1,  and  that 
they  were  therefore  justified  in  refusing  to  hear  the  appeUant.s  evidence.;  but  that  the  case 
was  improperly  i^ted,  and  that  this  Court  would  not  answer  questions  reserved  for  their 
dedaion,  where  such  jledaion  was  nst  to  be  final. 
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1B47.  of  the  said  township  of  Wath,  in  the  year  1812,  when  I 
The  QuBBN  came  to  reside  in  that  township,  and  accordingly  from 
,  .  ,  5  •       ^   that  time  to  this  I  have  dwelt  in  the  said  township  of 

lababitanU  of 

Marton.ci;m.  Wath,  under  the  said  certificate.  About  the  year  18 12, 
*  I  was  legally  married  to  my  wife  Margaret.  John 
Coatee,  of  Wath  aforesaid,  the  pauper  above-named,  was 
one  of  our  children,  bom  after  our  marriage ;  he  is  now 
about  thirty  years  of  age;  he  is  married,  and  has  a  wife 
and  two  children  living." 

The  material  grounds  of  appeal  were,  first,  that  the 
grounds  of  removal,  and  the  facts  and  evidence  in 
support  of  the  same,  as  set  forth  in  the  examination 
upon  which  the  order  was  made,  are  not  set  forth  with 
suffident  certunty  and  precision,  nor  are  the  same  sufii- 
ciently  particular,  distinct,  and  es^licit,  to  inform  us 
exactly  upon  or  as  to  all  or  any  of  the  circumstances 
requisite  to  justify  and  warrant  the  said  order ;  second, 
that  the  order  and  examinations  are,  and  eadi  of  them 
is,  upon  the  face  of  them  respectively  bad,  insufficient, 
informal,  and  illegal,  &c.  Fifteenth,  that,  in  the  years 
1817,  1818,  and  1819,  and  in  each  and  every  of  them» 
the  said  Joseph  Coates,  in  the  certificate  mentioned,  ac- 
quired a  settlement  in  your  said  township  of  Wath,  by 
reason  of  his  settling  upon,  renting,  and  occupying  in  each 
and  every  of  those  years,  a  tenement  of  the  yearly  value 
of  10£,  which  said  tenement  consisted  of  a  certain  tene- 
ment situate  in  your  said  township  of  Wath,  being  a 
dwelling  house  and  building  rented  by  the  said  Joseph 
Coates  of  one  WiUiam  Pearson,  and  of  a  certain  other 
building  situate  in  your  said  .township,  being  a  shop  and 
building  rented  by  the  said  Joseph  Coates  of  his  father, 
Joseph  Coates,  sen.,  and  of  a  certain  other  tenement 
situate  in  your  said  township,  being  certain  cattle  gates, 
and  the  pasturage,  eating,  grass,  profits,  and  interests  in 
certun  land  of  the  Marquis  of  Ailesbury,  rented  by  the 
said  Joseph  Coates ;  first  above  mentioned  of  the  said 
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Joeq^  Coates,  sen.    Sixteenth,  that,  in  the  years  1820,         i847. 
1821,  1822,  1823,  and  1824,  and  in  each  and  every  of    ThTS^K 
them,  the  said  Joseph  Coates  first  above  mentioned    ,  ,    ^' 

,       -  _  ,  Inbabitanti  of 

gained  a  settlement  in  your  said  township  ofWalli,  by  Marton-cum- 
reason  of  his  settling  upon  and  renting  and  occupying,  in  *a»«>>»- 
each  and  every  of  those  years,  of  the  several  persons  in 
that  behalf  hereinafter  mentioned,  a  certain  tenement, 
flitoate  in  your  said  township  of  Wath,  consisting  of  a 
separate  and  distinct  dwelling-house  or  building  of  the 
said  Marquis  of  Ailesbury,  of  the  rent  of  5L  a  year,  and 
of  certain  land  of  the  said  Joseph  Coates,  sen.,  of  the 
rent  of  6^  10^.  a  year,  and  of  another  separate  and  dis- 
tinct dweUing-house  or  building  of  the  said  William 
Pearson,  of  the  rent  of  2L  2s.  a  year,  which  said  last- 
mentioned  tenement,  so  consisting  of  the  premises  last 
aforesaid,  was  bon&  fide  rented  by  the  said  Joseph 
Coatee  first  above  mentioned,  at  and  for  the  said  several 
sums  respectively  in  this  behalf  above  mentioned,  of  the 
said  several  persons  in  that  behalf  above  mentioned,  for 
the  term  of  one  whole  year,  in  each  and  every  of  tiie 
said  several  years,  and  held  and  actually  occupied  for 
the  term  of  the  whole  year,  under  each  and  every  of  the 
said  several  yearly  rentings  of  the  said  last-mentioned 
tenements,  and  of  the  said  several  premises  of  which 
the  same  consisted,  in  your  sfud  township  of  Wath,  to 
wit,  by  the  said  Joseph  Coates  first  above  mentioned, 
the  said  several  rents  of  the  same,  to  the  amount  of  10/» 
a- year,  for  the  term  of  one  whole  and  the  same  year, 
having  been  actually  paid  in  eadi  and  every  of  the  said 
years,  to  wit,  by  the  said  Joseph  Coates  first  above  ■, 
mentioned. 

At  the  trial,  the  appellants  took  an  objection  to  the 
examinations,  because  it  was  not  stated  therein  where 
Joseph  Coates  was  married,  from  whose  settlement  in 
the  appellant  township,  by  certificate,  the  setdement 
tliere  of  John  Coates,  the  pauper,  was  alleged  to  be  de- 


GftAFTON. 
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1847.  rived  by  parentage ;  no  further  information  being  Jis- 
The  Queen  ^^^^^  ^7  ^^^  ^'^^  examinations  as  to  the  said  marriage 
.  .  ,  ?•       ^  than  in  the  words — "  About  the  year  1812  1  was  lescally 

Inhabitants  of  ,  ,  ^  , 

Marton-cum.  married  to  my  wife  Margaret."  Ip  answer  to  this  ob- 
jection, the  counsel  for  the  respondents  contended,  that 
the  appellants  having,  by  their  notice  and  grounds 
of  appeal,  specified  and  traversed  several  of  the  facta 
stated  in  the  examinations,  and  thus  given  notice  of  what 
he  intended  to  dispute^  all  other  facts  in  the  examina* 
tions  alleged,  and  not  disputed,  must  be  taken  to  be  ad-* 
raitted,  and  therefore  that  the  appellants  had  admitted 
that  Joseph  Coates  was  legally  married,  as  stated  in  his 
examination,  and  could  not,  under  their  general  head  of 
objections,  insist  that  the  place  where  he  was  married 
was  not  stated.  After  argument,  the  sessions,  without 
expressing  any  opinion  on  the  materiality  of  the  alleged 
omission,  over-ruled  the  objection,  but  granted  a  case 
for  the  opinion  of  the  Court  of  Queen's  Bench,  upon  the 
question,  whether  the  grounds  of  appeal  were  sufficient 
to  enable  the  appellants  to  take  such  an  objection  to  the 
examinations. 

The  sessions  then  proceeded  to  try  the  appeal,  and 
the  said  Joseph  Coates  having  been  called  by  the  re- 
spondents and  proved  their  case,  as  stated  in  the  exa- 
minations, the  counsel  for  the  appellants  proceeded  to 
cross-examine  him,  in  order  to  establish  the  subse- 
quent settlement  of  the  said  Joseph  Coates,  stated  in 
the  grounds  of  appeal,  when  the  counsel  fos  the  re- 
spondents objected  to  the  appellants  being  permitted  to 
give  any  eindence  under  the  fifteenth  and  sixteenth 
grounds,  because  neither  of  them  contained  any  state- 
ment that  the  sidd  Joseph  Coates,  the  person  mentioned 
therein  as  renting  and  holding  the  tenement  in  the  re- 
spondent township,  had  resided  therein  forty  days,  and 
because  the  sixteenth  ground  did  not  contain  any 
statement  that  the  whole  of  the  year's  rent  for  any  one 
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of  the  years  mentioned  therein,  had  been  paid  by  the         1847. 
said  Joseph  Coates.      In  answer  to  this  objection,  the     JT^^ 
counsel  for  the  appellants  contended,  that  such  a  state-  y^ 

Inbabitanti  of 

ment  of  residence  was  unnecessary  in  the  grounds  of  ap-  M  arton-cum 
peal,  because  it  was  contained  in  the  examinations,  *afton. 
which  sufficiently  showed  and  supplied  it,  and  that 
there  was  in  the  grounds  of  appeal  sufficient  reference 
to  the  examinations  to  incorporate  them  for  this  pur- 
pose. After  argument  the  sessions  decided,  that  there 
was  not  in  the  grounds  of  appieal  sufficient  reference  to 
the  examinations  to  incorporate  the  statement  therein 
contained  of  the  residence  of  the  said  Joseph  Coates  in 
the  respondent  township.  The  sessions  were  also  of 
opinion,  that  the  fifteenth  and  sixteenth  groimds  of 
appeal  were  bad,  because  they  did  not  sufficiently  show 
that  the  stat.  9  &  10  Will  3,  c.  11  (relating  to  the 
mode  by  which  a  settlement  can  be  g^ned  by  cer- 
tificated persons)  had  been  complied  with,  but  granted 
a  case  for  the  opinion  of  the  Court  of  Queen's  Bench 
upon  both  of  the  above  points  of  this  latter  question 
relating  to  the  grounds  of  appeal. 

The  sessions,  therefore,  confirmed  the  order,  subject  to 
the  opinion  of  this  Court,  namely,  if  this  Court  should 
be  of  opinion  that  the  statement  in  the  grounds  of  ap- 
peid  was  sufficient  to  enable  the  appellants  to  take  the 
above-named  objection  to  the  examinations,  and  that 
the  omission  of  the  place  where  the  marriage  was 
solemnized  was  a  material  one,  then  the  said  order  is  to 
be  quashed ;  or  if  the  Court,  upon  this  point,  should 
be  of  a  contrary  opinion,  and  yet  of  opinion  that  the 
fiftieenth  ground  of  appeal  contained  a  sufficient  refer- 
ence to  the  examinations,  so  as  to  allow  an  incorporation 
of  the  statement  therein  contidned  of  residence  of  the 
sud  Joseph  Coates  in  the  respondent  township,  and 
also  shewed  a  sufficient  compliance  with  stat  9  &  10 
Will.  3,  c.  11,  then  the  appeal  is  to  be  sent  back  to 
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1B47.        tke  sesfiions  to  be  heard  on  the  merited  as  stated  in  the* 
lie  Quxxir    ^^^^^^  ground  of  appeal,  otherwise  the  order  to  be 
V-  ccMifirmed. 

Inhabitants  of 
Maeton-cum-- 

GaArroN.  PoihUy,  in  support  of  the  order  of  sessions. — The 
objectionj  that  the  place  where  Joseph  Coates  was  mar- 
ried ought  to  have  been  stated  in  the  examinations,  can- 
not be  taken  under  the  general  ground  of  appeal  Even 
if  it  eould^  it  would  be  untenable.  In  such  cases  repu- 
tation is  sufficient^  and  the  sessions,  who  are  the  proper 
judges  of  such  a  question,  were  satisfied  with  the  parti- 
cularity of  statement  in  the  examinations.  Secondly,  it 
will  be  said  that  tiie  grounds  of  appeal,  if  taken  together 
with  the  examinations!,  show  a  residence  of  forty  days. 
These  grounds  of  appeal,  however,  do  not  so  refer  to  the 
examinations  as  to  incorpomte^  aaything  in  them.  In 
that  respect  the  case  is  like  Regina  v.  J%e  Recorder  of 
Leeds  (a).  Tlnrdly,  the  fifteenth  and  sixteenth  grounds 
of  appeal  are  bad  for  two  reasons:  firat,  because  they  do 
not  contain  any  statement  of  a  residence  for  forty  days; 
next^  because  it  does  not  appear' by  them  that  Joseph 
Coated  ^'todc  a  lease  of  a  tenement  of  the  value  of 
lOiL,"  so  as  to  bring  him  within  the  terms  of  the  9  &  10 
WilL  8,  c  11,  s.  1,  requiring  that  no  certificated  person 
shall  be  ai^udged  to  have  procured  a  legal  setUement 
in  the: parish  where  he  shall  be  residing  '^unless  he  or 
they  dhall  really  and  bon&  fide  take  a  lease  of  a  tenement 
of  the  value  of  10/."  The  first  of  these  objections,  it 
is  Nibmitted,  is  clearly  fatal;  the  second  may  admit  of 
argument;  but  this  Court  will  not  entertain  them,  as,  by 
the  statement  of  the  case,  their  decision  upon  them  is 
not  to  be  conclusive,  for  the  appeal  in  one  event  is  to  be 
«ent  back  to  be  reheard. 

BUss,  contrL — Regina  v.  JMiddleton  in   Teesdale  (A), 
(a)  2  Q.  B.  R.  547,  o.  (b)  10  A.  &  E.  688. 


TRINITY  VACATION,  10  VlCT.  1 1 

«iid  Begina  y.  Fhckton  (a),  show  that  the  objection  as  to        i847. 
the  want  of  statement  of  the  place  where  the  marriage    .^^^^^ 
occurred  may  be  taken  under  the  general  ground  of  ap*         ^- 
peal.    The  examination  of  Joseph  Coates  is  insuffidenty  Marton-cum- 
becauae  it  does  not  give  the  appellants  aU  the  information 
necessary  to  enable  them  to  make  inquiry  as  to  the  facts 
mentioned.     In  setting  out  a  settlement  by  hiring  and 
service,  the  name  of  the  master,  and  place  where  he  re- 
sided, must  be  specified :  Regina  v.  The  Justices  ofDer^ 
byshire{b\  Begina  v.  Bridgwater  {c).     So,  in  renting  a 
tenement,  the  landlord's  name  must  be  stated:  Begina 
V.  The  Becorder  of  P(mtefract{dy 

Secondly,  Coates*  residence  in  the  respondent  parish 
is  suffidently  made  to  appear.  In  his  examination  he 
says,  he  '^  dwelt"  there  until  the  application  for  the  order 
of  removal,  which  must  mean  that  he  had  resided  and 
slept  there;  and  this  statement  may  be  called  in  aid  of 
the  grounds  of  appeal,  as  it  is  plain  that  the  latter  was 
framed  in  reference  to  the  former.  If  that  is  the  cas^ 
both  documents  may  be  taken  together:  Begina  r* 
Narik  Boveg{e),  Begina  v.  Stawford{f).  With  respect 
tosect  1  of  the  9  &  10  Will  3,  a  11,  that  is  satisfied  by 
aparol  demise.  It  does  not  mention  a  lease  in  writing: 
Bex  V.  Croft  (g).  Lastly,  although  it  would  have  been 
more  regular  if  the  case  had  treated  the  opinion  of  this 
Ck)urt  as  final  on  all  points,  still  this  Court  will  not  con* 
firm  an  order  of  sessions  absolutely,  which  was  made 
only  conditionally,  and  without  hearing  both  ndes  on  the 
merits. 

Lord  Denman,  C.  J. — We  are  clearly  of  opinion 
against  the  objection,  taken  by  the  grounds  of  appeal> 

(a)  2  ^  B.  R.  535.  (0)  2  Q.  B.  R.  500. 

(5)  6  A.  &  £.  885.  (/)  Id.  526. 

(c)  10  A.  &  E.  6^.  (^)  3  B.  &  A.  171. 
id)  2  Q.  B.  R.  548. 
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1847.        to  the  sufficiency  of  the  examination;  but  suppose  there 
The  QuBEN     ^  ^  8^^  ground  of  appeal,  which  the  respondents  pre- 
Inh  b'tent    f   ^®°^  ^®  appellants  from  going  into,  by  taking  a  bad 
Makton-com-  objection,  those  who  take  such  objection  must  be  con- 
sidered as  admitting  the  whole  case  on  the  other  side. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court  On  looking  back  to  this  case,  which  was 
argued  in  Easter  term,  we  cannot  refrain  from  expressing 
some  surprise  at  the  manner  in  which  it  was  reserved  for 
our  decision.  The  first  question  stated  by  the  court  of 
quarter  sessions  is,  whether  the  omission  in  the  examina- 
tions of  the  place  of  the  marriage  of  the  pauper's  father, 
in  18 12,  was  a  material  defect  in  the  proof  of  the  pauper's 
settlement  This  doubt  has  not  a  show  of  reason  to 
support  it.  The  second  question  is,  whether  the  fif- 
teenth head  of  the  statement  of  grounds  of  appeal  con- 
tains a  sufficient  reference  to  the  examinations,  so  as  to 
allow  any  incorporation  of  the  statement  contained  of 
the  residence  of  Joseph  Coates  in  the  respondent  town- 
ship, and  also  shewed  a  sufficient  compliance  with  the  9 
&  10  WilL  3,  c  1 1,  with  a  direction  from  the  quarter 
sessions  to  this  Court  to  send  back  the  appeal  to  them 
to  be  heard  on  the  merits,  if  we  should  deem  the  refer- 
ence sufficient,  and  the  compliance  well  alleged.  We 
have  repeatedly  declared  that  we  shall  not  act  on  such 
direction,  but  that  the  court  below  ought  to  hear  and 
decide  the  appeal,  subject  to  the  opinion  of  this  Court 
on  the  point  reserved,  to  avoid  the  wasteful  expense  of 
parish  money  in  protracted  litigation,  and  the  very  pro- 
bable defeat  of  justice,  from  the  long  delay  which  una- 
voidably attends  it  We  have  had  occasion  to  advert  to 
such  matter  before,  and  this  case  affords  a  fit  opportunity 
for  declaring  that  we  may  find  it  absolutely  necessary, 
for  the  discharge  of  our  other  duties,  to  decline  answer- 
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ing  cases  thus  improperly  stated,  or  in  which  the  points        1847. 
reserved  are  obviously  free  from  all  doubt  upon  the  law.     xie  Qubbm 
But  we  proceed  to  answer  the  second  question  proposed  •• 

to  us,  on  the  statement  of  this  case,  because  we  think  Maeton-cum- 
the  sessions  rightly  held  the  fifteenth  ground  of  appeal 
insufficient  under  the  9  &  10  Will.  3,  c  1 1,  and  that  they 
were,  therefore,  justified  in  refusing  to  hear  the  appel- 
lants' evidence. 

No  question  is  proposed  on  the  sufficiency  of  the 
axteenth  ground  of  appeal. 

Order  of  sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  Mile  End  Old 

Town.  June  2eth. 


0 


N  the  6th  January,  1843,  the  East  London  Water-  a  caae,  itited 
Works  Company  were  rated  to  a  poor  rate  for  the  ham-  fo^r^r^ptaST 
let  of  Mile  End  Old  Town  on  the  net  estimated  rental  ^^^^  Court, 

foand  the  fol« 

or  rateable  value  of  their  works  there,  namely,  l,473iL  lowing  facu:— 
The  company  appealed  against  this  rate  to  a  special  ses-  po^^md^^ 

water-works 
extending  into  seTeral  pariBhes  having  separate  poor  rates.  In  the  case  the  works  were 
dirided  into  two  classes :  first,  those  indirectly  productive  of  profit,  as  buildings,  reser- 
voirs, &c.,  which  bring  the  water  to  the  service  pipes;  second,  those  directly  producdve  of 
profit,  as  the  mains  and  service  pipes,  which  deliver  the  water  to  the  consumer.  The  case 
nnmd  that  the  quantity  of  the  mains  and  pipes  and  the  land  occupied  by  them,  and  also  the 
net  profits  in  the  different  parishes  were  in  the  direct  ratio  of  the  gross  receipts  in  each 
parish  :— 

Heid,  that,  the  rateable  value  of  the  entire  works  having  been  correctly  ascertained  by 
finding  the  net  estimated  rental  at  which  they  would  let  to  a  tenant  under  a  lease,  the  prin- 
eiple  on  whidi  such  rateable  value  is  to  be  divided  amongst  the  different  parishes  is  as  fol- 
lows :  The  first  class  is  to  be  rated  in  the  ordinary  way  by  valuing  the  land  with  the  build- 
ings and  fixtures  thereon,  and  distributing  the  amount  amongst  the  parishes  in  whidi  the 
parts  of  this  class  of  works  are  situate,  according  to  their  value  in  each  parish. 

This  amount  being  deducted  from  the  rateable  value  of  the  entire  works,  the  residue  is 
the  rateable  value  of  the  second  class ;  and  this  residue  is  to  be  apportioned  amongst  the 
parishes  in  which  the  parts  of  this  class  of  works  are  situate.  Such  apportionment  is  to 
be  made  according  to  the  rent  which  might  be  expected,  if  the  parts  of  this  class  of  works 
situate  in  each  parish  were  let  separately.  The  net  profits  in  each  parish  would  ftirnish  the 
bert,  but  the  gross  receipts  furnish  the  most  convenient  criterion  of  such  rent  where  the 
ratios  exist  which  are  fbnnd  in  the  present  case,  and  where  the  total  expense  is  taken  to  be 
common  to  the  whole  apparatus. 

Hie  outlay  of  capital  in  the  different  parishes  can  furnish  no  true  criterion,  since  it  may 
haive  been  tejudidously  expended  or  have  become  worthless. 
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1847.        lionsi  and  the  rate  wag  reduced  then  to  900/.   The  hamlet 
lie  QuBiN    ^^'^^po^^  appealed  from  the  special  to  the  quarter  eea^ 
f  •  sions  for  the  county  of  Middlesex,  when  the  decision  of 

MiLB  End  the  special  sessions  was  confirmedj  subject  to  a  case  for 
LD  Towv.  ^^  ofanion  of  this  Court,  as  to  the  amount  on  which  the 
company  should  be  rated.  This  special  case  was  brought 
up  by  certiorari,  and  afterwards,  by  a  rule  of  this  Court, 
it  was  referred  to  an  arbitrator,  to  decide  the  amount  at 
which  the  said  company  should  be  rated,  the  arbitrator 
to  be  at  liberty  to  state  any  point  in  a  case  f<Hr  the 
opinion  of  this  Court.  The  arbitrator  certified  that  the 
rate  on  the  company  in  the  hamlet  ought  to  stand  at  the 
amoimt  at  which  they  were  rated  in  January,  1843, 
Tiz.  1,47321,  and  proceeded  to  state  the  following  facts: 
The  company  is  incorporated  by  a  public  act  of  Parlia- 
ment (to  which  the  Court  was  referred).  The  whole 
subscribed  capital  of  the  company,  yiz.  443,300/.,  to- 
gether with  a  further  sum  saved  out  of  the  income,  in 
the  whole,  674,50021,  has  been  invested  in  permanent 
works,  situate  in  twenty-one  parishes  or  parochial  dis- 
tricts, having  separate  poor  rates.  Out  of  this  sum 
19,000/.  have  been  invested  in  the  hamlet  of  Mile  End 
Old  Town. 

The  revenue,  with  a  trifling  exception,  arises 
from  water  rates,  and  the  gross  annual  re- 
cripts  of  them  amount  to  .  .  .  £54,000 
The  annual  disbursements,  including  all  the 
deductions  specified  in  the  act  6  &  7  WHl. 
4,  c  96,  (Parochial  Assessment  Act),  and 
also  including  remuneration  for  personal 
skUl,  labour,  and  management,  amount  to  .  18,000 
The  gross  receipts  for  water  rates  in  the  ham- 
let are       8,900 

The  disbursements  in  the  same  are         •        •       3,000 
H^ice  the  total  net  receipts  of  the  company 

amount  to         ......     36,000 


Old  Towv. 


TRINITY  VACATION,  10  VICT.  15 

Of  which  the  total  net  receipts  in  the  hamlet  1847. 

^ •        •        •     ^>900    llirQ^ic 

The  company  also  have  andrequire  an  average  kiL«t«  of 

stock  of  personal  property,  consisting  of  Milb^Ehd 

coaLsy  materials,  and  other  goods  on  their 
premises,  of  the  value  of  •        •        •        •       2,000 
In  several  of  the  parishes  the  water  rates  are  very 

manent  works,  such  as  buildings,  reservoirs,  conduits, 
canals,  bridges,  and  mains,  yielding  to  the  company  no 
other  profit  than  as  bdng  conducive  to  the  earning  of 
water  rates,  received  in  other  parishes.  The  annual 
value  of  these  may  be  assumed,  for  the  purpose  of  this 
case,  to  be  6,5002L,  as  mere  land  and  buildings,  with 
their  fixtures  and  machinery  attached,  and  derivii^ 
some  additional  value  from  their  capacity  of  being  ap- 
plied to  such  purposes  as  that  of  a  water  company* 

In  the  hamlet  of  Wle  End  Old  Town  there  are  np 
works,  except  mains  and  pipes  for  the  suj^ly  of  the  in- 
habitants. The  quantity  of  mains  and  inpes,  and  of 
land  occupied  by  them  in  the  different  parishes  in  whicb 
water  rates  are  received,  (excluding  from  thecalculatioD 
all  land,  reservoirs,  buildings,  and  the  other  permanent 
works  above  mentioned,  rateable  merely  as  such,  with* 
out  r^ard  to  the  profit  derived  from  water  rates)  may 
be  taken  in  this  case  to  be  in  the  direct  ratio  of  the 
gross  receipts  in  each  parish. 

Any  one  who  should  become  a  lessee  for  a  term  of 
years,  under  the  company,  of  the  whole  water  works 
throughout  the  district,  with  the  intention  and  power  of 
siqpplying  it  with  water,  under  the  powers  of  the  com- 
pany's act  of  Parliament,  ought  to  have  at  his  command 
a  floating  capital  of  20,000iL;  but  no  prudent  person 
would  take  a  mere  lease  from  year  to  year  of  such  a 
concern,  nor  would  he  take  a  lease  of  the  works  in  any 
single  pariah  only.     The  rate  made  by  the  overseer  of 
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1847.  the  hamlet  on  the  company  is  a  good  one^  and  ought  to 
TIm  Quxkn  standy  if  the  following  mode  of  calcnlating  the  rateable 
Inhabitnits  at  ^^^^  ^^  ^^  UMuns,  pipes,  &c.,  be  tenable  in  point  of 
Milk  End  law.  As  the  total  net  receipts,  yiz.,  36,000/1,  measure 
the  full  Tahie  of  the  water  woi^  in  the  handb  of  a 
lessee,  who  must  retain  his  own  profit  out  of  them,  the 
company  ought  not  to  be  assessed  upon  that  entireamoont; 
for  a  tenant  under  them  would  be  entitled  to  expect  a 
large  return  of  profit  on  a  concern  requiring  judicious 
management  and  the  emplojrment  of  a  large  capital,  and 
involviiEg  risk  and  responsibility.  He  might  have  to 
borrow  the  necessary  capital  at  five  per  cent,  and  would 
be  entitled  to  a  lai^e  trade  profit  on  his  floating  capital, 
and  on  the  stock  of  personal  property  necessarily  kept 
in  hand  on  the  premises.  A  profit  of  twenty-five  per 
cent,  on  the  sum  of  20,000/.,  and  ten  per  cent,  on  the 
value  of  the  stock  on  hand,  may  be  assumed  as  not  un- 
reasonable under  the  ciroumstances.  The  profits  of  the 
tenant  may  thereforo  be  taken  at  5,200/.  per  ammm. 
The  remuneration  for  personal  trouble  now  received  by 
the  board  of  management  would  be  received  by  the 
lessee  himself,  and  is  already  included  in  the  disburse- 
ments. The  difierence,  namely  30,800^1  per  annum,  is 
what  a  lessee  would  be  willing  to  pay  to  the  company 
under  his  lease,  and  is,  therefore,  the  net  estimated  rental 
or  annual  value  on  which  the  rate  shotdd  be  calculated, 
if  the  whole  works  were  in  one  parish.  But  the  works 
being  in  difieront  parishes,  in  some  of  which  (as  above 
stated)  no  profits  are  derived  from  water  rates,  the  basis 
of  valuation  will  not  be  uniform  throughout  all  of 
them.  The  parishes  in  which  a  large  profit  is  made 
by  water  rates  will  take  those  profits  into  their  estimate, 
because  the  mero  land  occupied  by  the  mains  and  pipes 
is  of  trifling  value.  On  the  other  hand,  the  parishes  in 
which  the  water  rates  aro  small,  or  none,  and  the  land, 
•buildings,  and  machinery  of  the  company  extenuve,  wiH 
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base  their  estimates  on  the  probable  rent  of  the  land  and        ia47. 
buildings  as  such.     Hence,  before  the  net  rental  of    «i^7qumn 
30,800^  is  apportioned  among  the  parishes  in  which  the   -  ,  .  ?•       . 
water  is  delivered,  and  the  water-rates  actually  received,     Milb  End 
the  annual  value  of  Works  l^aUy  rated  on  a  different 
principle  or  basis  must  be  deducted.     This  last-men- 
tioned value  is  (as  above  stated)  6,50021,  and,  therefore, 
the  net  annual  value  to  be  apportioned  among  the  pa- 
rishes in  the  ratio  of  the  receipts  for  water-rates  in  each 
is  24,300iL     The  result  gives  an  annual  value  in  Mile 
End  Old  Town  which  will  support  the  rate.     So,  if  this 
net  value  be  apportioned  among  the  parishes  in  which 
the  water  rates  are  received,  in  the  ratio  of  the  quantity 
of  mains,  pipes,  and  land  occupied  by  them  in  each,  the 
result  will  be  nearly  the  same,  and  will  support  the  rate, 
inasmuch  as  those  quantities  are  (as  above  stated)  to  be 
taken  in  the  present  case  to  be  in  the  ratio  of  the  gross 
receipts. 

On  the  part  of  the  company,  it  is  contended,  first, 
that  the  net  receipts  do  not  represent  the  earnings  in 
each  parish,  the  water-rates  being  in  fact  earned,  not  by 
the  pipes  in  the  particular  parish,  but  by  all  the  works 
of  the  company  employed  to  collect  and  to  distribute 
the  water  from  its  sources.  Secondly,  that  the  deduc- 
tion in  respect  of  tenants'  profits  should  be  ascertained 
by  a  per-centage  on  the  gross  receipts  of  the  company, 
and  they  claim  a  deduction  of  ten  per  cent  for  such 
profits.  As  to  this  point,  I  find,  as  a  fact,  that  the  te- 
nants' profits  bear  no  definite  proportion  to  the  gross  re- 
ceipts, and  cannot  be  ascertained  solely  by  reference  to 
such  receipts,  but  are  governed  by  other  extrinsic  con- 
fflderations.  Thirdly,  that  some  allowance  should  be 
made  for  goodwill,  such  goodwill  being  the  pecuniary 
value  of  the  advantage  which  a  lessee  or  assignee  of  the 
company  derives  from  his  enjoyment  of  an  established 
business  and  •customers  already  secured.  Fourthly,  that, 

VOL.  IIL  C  N.  S.  C. 


Ojud  Town. 


18  NEW  SESSIONS  CASES. 

1847.  assuming  365OOO/.  to  be  the  net  value  of  the  whole 
The  QuBiEii  works  of  the  company,  and  the  basis  of  the  entire  rate 
,  .  .  P'       M  ^^  them,  the  amount  ou£cht  to  be  distributed  amonc  the 

InhabitanU  of  .  ,        .  .  ,  . 

Milb^End  parishes  m  proportion  to  the  quantity  of  fixed  capital 
or  property  of  the  company  in  each ;  that  the  propor- 
tion of  such  fixed  capital  or  property  being  fairly  repre- 
sented by  the  sums  invested  in  works  in  each  parish, 
the  rateable  value  in  the  hamlet  may  be  ascertained  by 
the  following  proportion :  that  is  to  say,  as  is  the  whole 
fixed  capital  (674,500/L)  to  the  whole  net  receipts 
(36,000£),  so  is  the  fixed  capital  in  the  hamlet  (19,0002:) 
to  the  portion  of  net  receipts  rateable  in  the  hamlet 

(1014/.). 

As  to  this  last  point  made  by  the  company,  I  find,  in 

the  absence  of  proof  to  the  contrary,  that  the  relative 
quantity  of  fixed  capital  or  property  of  the  company 
in  each  parish  (including  not  only  mains  and  pipes,  but 
also  their  extensive  permanent  works  of  every  descrip- 
tion throughout  the  district)  is  fairly  represented  by  the 
sum  that  has  been  invested  in  works  in  each  parish ; 
and  that,  if  the  principle  propounded  by  the  company 
be  correct,  then  the  rate  should  be  on  the  last-men- 
tioned sum  of  1014/. 

M.  D.  HiU  and  Clarkgan,  in  support  of  the  order  of 
sessions  (a).  ~  The  arbitrator  has  found,  by  his  award, 
tiiat  30,80021  is  the  net  annual  rental  which  a  tenant 
would  be  willing  to  pay  to  the  company  under  a  lease, 
and  is  therefore  the  sum  upon  which  the  company  ought 
to  be  rated  if  all  the  works  were  in  the  same  parish; 
and  the  question  is,  how^this  rateable  value  is  to  be  dis- 
tributed amongst  the  twenty-one  parishes  into  which 
the  works  extend.  Itps  submitted,  that  it  ought  to  be 
divided  in  proportion  to  the  outlay  of  capital  in  each 

(a)  April  21,  before  Lord  Denman,  C.  J.,  Pattet<my  WighU 
Man,  and  ErU^  Js. 


TRINITY  VACATION,  10  VICT.  19 

panah ;  that  would  easily  be  found  by  the  following  pro-        1847. 
portion : — as  the  total  fixed  capital  (674,500/.)  is  to  the     xhTouKKK 


fixed  capital  in  the  hamlet,  (19,000/.),  so  are  the  whole  v* 

net  receipts  (36,000/.)  to  the  portion  of  the  net  receipts     Milk  End 
rateable  in  the  hamlet:  this  would  ^ve,  after  tlie  usual       **"   ^^^* 
deductions,  840/.  as  the  rateable  value  in  the  hamlet. 

The  arbitrator  has  divided  the  works  into  two  classes : 
first  class,  the  buildings,  reservoirs,  &c.  which  aid  in  the 
general  distribution  of  the  water ;  the  second  class,  the 
mains  and  pipes  which  convey  the  water  to  the  cus- 
tomer. But  this  mode  of  division  is  not  based  upon 
sound  principles,  for  it  assumes  that  profits  are  earned 
in  a  parish  because  they  are  received  there ;  but  profits 
are  now  rateable  where  earned,  not  as  formerly  where 
received.  There  are  no  permanent  works  in  this  parish, 
but  the  water  comes  into  the  pipes  by  means  of  pipes 
in  other  parishes ;  the  latter,  therefore,  aid  in  earning  the 
profits.  [£rle,  J. — In  rating  a  railway,  you  first  de- 
duct the  rateable  value  of  the  station-houses  out  of  the 
parisL  That  is  what  the  arbitrator  has  done.]  That 
is  pit^r  in  rating  railways  and  canals,  because  they 
earn  a  mileage  profit;  but  the  water  supplied  by  the 
company  is  not  charged  according  to  the  length  of  the 
pipe  through  which  it  has  passed,  and  the  profits  re- 
ceived in  a  parish  do  not  represent  the  profits  earned 
there.  In  Rex  v.  New  River  Company  (a),  the  Court 
decided  that  the  profits  which  were  earned  several  miles 
from  the  spring,  as  they  tended  to  enhance  its  value, 
must  be  included  in  a  rate  upon  it.  [Wiffhtman,  J. — 
The  buildings  and  bridges  in  parish  A.,  you  contend, 
contribute  to  the  earnings  in  parish  B.]  Yes.  Sup- 
pose all  the  buildings,  &c,  in  one  parish  and  a  few  pipes 
in  another,  where  all  the  water  is  sold,  the  latter  parish 
clearly  would  not  be  entitled  to  a  rate  upon  all  the 

(a)  1  M.  &  S.  603. 
C2 
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1847.        profits^  but  only  in  proportion  to  the  capital  invested  in 
i::^^    eachparish. 

V. 

Inhibititntt  of  %,       -r      • 

Milb^End  Sir  F.  Kelfyy  Bodkin,  and  Hodges,  contra. — It  is 
found  by  the  case,  that  the  quantity  of  mains  and  pipes 
and  the  land  occupied  by  them,  and  also  the  net  profits 
in  the  different  parishes,  were  in  the  direct  ratio  of  the 
gross  receipts  in  each  parish ;  and  that,  if  the  rate  is 
made  on  the  basis  of  the  net  profits,  or  of  the  quantity 
of  mains,  pipes,  and  land  occupied  by  them,  it  can  be 
supported.  Now,  the  case  of  Regina  v.  The  Cambridge 
Gas^Light  Company  (a)  shews,  that  the  apportionment 
should  be  made  according  to  the  amount  of  land  occu- 
pied in  each  parish ;  and  that  doctrine,  if  applied  to 
this  case,  would  support  a  rate  made  on  the  basis, 
either  of  the  gross  receipts  or  net  profits.  The  arbi- 
trator has  done  rightly  in  deducting  the  rateable  value 
of  the  buildings,  reservoirs,  &c. ;  that  rule  is  followed  in 
rating  railways,  and  the  warehouses  and  stations  are 
just  as  essential  to  a  railway  as  these  bmldings,  &c,  are 
to  the  earning  of  the  profits  here.  The  principle  con- 
tended for  by  the  company,  that  the  rate  in  each  parish 
is  to  be  in  proportion  to  the  outlay  of  capital  there,  is 
entirely  unfounded ;  for  the  capital  may  have  been  in- 
judiciously expended.  The  true  basis  of  the  rate  is 
the  sum  which  the  parts  of  the  works  in  each  parish 
would  let  for  to  a  tenant  under  a  lease;  and  that  sum 
may  be  arrived  at,  by  taking  either  the  gross  receipts 
or  the  net  profits  in  each  parish  as  a  basis :  Rex  v. 
Lower  Mitton  (b),  Rex  v.  Milton  (c).  Rex  v.  The  Cor- 
poration  of  Bath  (d),  Regina  v.  London  and  Sout/i  West' 

em  RaOwag  Company  {e). 

Cur.  adv.  vult. 

(a)  8  A.  &  E.  78.  (d)  14  East,  609. 

(6)  9  B.  &  C.  810.  (e)  1  Q.  B.  R.  658. 

(c)  3  B.  &  A.  112. 
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Lord  Dembian,  C.  J. — ^In  this  case  the  rateable  1847. 
subject  being  the  apparatus  for  the  supply  of  water,  ^iii^  quskm 
situate  in  twenty-one  parochial  districts,  and  the  rate-  i-i^^*-  ^ 
able  Yalue  (that  is,  30,8002. ),  being  the  residue  of  the  Mils  End 
gross  receipts  afler  making  all  the  deductions  to  which 
the  company  are  entitled,  have  been  correctly  ascer- 
tuned  by  the  award.  The  principle  for  dividing  that 
sum  among  those  districts  is  the  matter  to  be  decided. 
Th^  company  contend,  that  the  division  should  be 
according  to  the  amount  of  fixed  capital  in  each  dis- 
trict ;  but  the  rule  of  law  laid  down  by  act  of  Parlia- 
ment, for  ascertaining  the  rateable  value  of  any  subject, 
refers  to  an  estimate  of  the  rent  it  should  yield.  The 
outlay  of  capital  might  furnish  no  such  criterion,  since 
it  may  have  been  injudiciously  expended;  and  what 
was  costly  may  have  become  worthless,  by  subsequent 
changes.  As  our  opinion  is  against  the  company,  upon 
the  objection  relied  on  in  argument  on  their  behalf^  it 
ibllows  that  the  rate  must  be  affirmed.  But  as  the 
award  suggests  different  methods  of  apportioning  the 
rateable  value,  and  so  arriving  at  the  same  rate,  it 
would  be  convenient  if  we  also  stated  our  view  of  those 
methods,  for  applying  the  above  rule  of  law  to  such 
rateable  subjects  as  the  present.  The  first  step  in 
apportioning  has  been  in  efiect  to  divide  the  whole 
apparatus  constituting  the  rateable  subject  into  two 
portions,  of  which  one  is  directiy  productive  of  rateable 
value,  being  the  service-pipes  which  deliver  the  water 
to  the  consumer;  the  other  indirectly  conducing  to 
such  production,  being  the  rest  of  the  works  bringing 
the  water  to  the  service-pipes.  The  second  portion  has 
been  first  rated  in  the  ordinary  way,  by  valuing  the 
land  with  the  buildings  and  fixtures  upon  it,  and  the 
amount  of  rate  so  ascertained  has  been  deducted  from 
the  sum  of  the  rateable  value,  and  distributed  to  the 
districts  in  which  the  parts  of  this  portion  are  situate. 


Olu  Town. 
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1847.        An  analogous  course  appears  to  have  been  adopted  for 

lie  Qdbek     railways  in  Regina  v.  The  London  and  Souths  fVestem 

1  hmM'       f   ^^^^^y  Comp^f^yio^fBXidlleffinaY.  The  Grand  Junction 

Milb_£nd     Railway  Company  (b) ;  and  for  gas  companies  in  Regina 

v.  The  Cambridge  Gas  Light  Company  {c).      Also  tlie 

spring,  which  indirectly  conduced  to  the  ultimate  profit 

by  water-rate,  was  held  rateable  in  the  parish  where  it 

was  situate,  in  Rex  v.  7^  New  River  Company  (d),  the 

quantum  of  such  rate  being  left  for  the  sessions.      As 

this  course  was  acquiesced  in  by  both  parties  in  the 

latest  three  cases,  we  may  presume  that  it  can  be 

applied  without  practical  difficulty,  and  we   see  no 

objection  to  it. 

The  remaining  step  has  been  to  apportion  the  residue 
of  the  rateable  value  among  the  districts  in  which  the 
directly  productive  portion  of  the  works  is  situate,  in 
the  ratio  either  of  the  net  profits  or  of  the  gross  re- 
ceipts, or  of  the  quantity  of  msdns  and  pipes,  and  of  the 
land  occupied  by  them  in  each  district.  Each  ratio  in 
the  present  case  gives  the  same  result.  If  they  differed^ 
it  would  be  necessary  to  select  between  them,  and  that 
ratid  should  be  preferred  which  would  best  shew  the 
rent  to  be  expected  if  the  part  of  the  works  situate  in 
the  district  were  let  separately.  It  is  dear  that  the 
net  profits  in  each  parish  would  be  the  best  criterion  of 
such  rent,  and  they  would  therefore  give  the  proper 
ratio.  It  is  also  clear  that  the  ratio  of  the  gross  re- 
ceipts or  earnings  in  the  several  districts  to  each  other 
will  be  the  same  as  the  ratio  of  the  net  profits  in  those 
districts  to  each  other,  in  all  cases  where  the  total  of 
expense  is  taken  to  be  common  to  the  whole  apparatus^ 
and  is  deducted  from  the  total  of  receipts  in  the  pro- 
gress of  ascertaining  a  rateable  value.     For  in  such 


(a)  1  Q.  B.  R.  558.  (c)  8  A.  &  £.  73. 

(b)  4  Q.  B.  R.  18.  Id)  1  M.  &  S.  503. 
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case  the  net  profita  in  each  district  would  be  ascertained        1847. 
by  distributing  the  expense  among  the  several  districts. 


The  QvsKN 


Old  Towv. 


and  it  would  be  distributed  in  the  ratio  of  the  gross  f  • 

receipts  in  each ;  and  if  a  proportional  deduction  should  Milb  End 
be  made  from  the  gross  receipts  in  each,  the  ratios  of 
the  remainders  to  each  would  be  the  same  as  the  ratio  of 
the  gross  receipts.  As  any  attempt  to  ascertain  the  net 
profits  in  each  district  in  any  other  way  would  lead  to 
minute  and  inconvenient  inquiries  in  practice,  the  ratio 
of  the  gross  receipts  should  be  adopted  as  being  an 
index  of  the  net  profits,  when  the  rateable  value  is 
ascertained  in  the  way  stated  in  the  case.  We  think 
that  an  apportionment  in  this  sense,  according  to  the 
gross  receipts,  is  in  accordance  with  the  decisions 
which  have  apportioned  the  sum  of  rateable  value  from 
a  railway  or  canal,  according  to  the  length  of  line  in 
each  parish :  Hex  v.  Kingswinford  (a),  Rex  v.  Win 
hingiV).  When  the  profit  arises  from  transit,  the  line  of 
the  canal  or  railway  is  directly  productive  of  profit,  and 
the  reservoirs,  warehouses,  stations,  &c.,  indirectly  con- 
duce to  such  production.  Each  portion  of  the  line  earns 
an  aliquot  portion  of  the  profit,  and  if  equal  portions  of 
one  line  carrying  at  one  rate  could  be  conceived  to  be 
let  separately,  no  one  portion  would  be  let  at  a  higher 
rate  than  another,  and  an  apportionment  of  a  sum  of 
rateable  value  according  to  the  length  of  line  in  each 
parish  is  according  to  the  rent  to  be  expected  for  that 
part  of  the  line.  In  the  case  of  water  companies,  when 
the  profit  arises  from  the  delivery  of  the  water  at  a 
given  place,  the  previous  transit  being  immaterial  to 
the  consumer,  the  service-pipes  immediately  produce 
the  profit,  and  the  agency  by  which  the  water  reaches, 
those  pipes  indirectly  conduces  to  such  production.  If 
the  service-pipes  in  each  parish  could  be  let  separately, 

(a)  7  B.  &  C.  236.  |  (5)4A.&£.40. 
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1847.  the  water  being  assumed  to  be  sold  at  the  same  price 
The  QuBKN  throughout,  the  criterion  of  the  rent  would  be  found  in 
I  habta  ts  f  ^®  gToss  receipts,  which  would  depend  on  the  number 
MiLB  End  and  diameter  and  level  of  the  serrice-pipes  in  each 
parish,  and  an  apportionment  according  to  the  gross 
receipts  in  each  district  would  be  according  to  the  rent 
to  be  expected  from  the  part  of  the  rateable  subject 
situate  in  such  district.  This  apportionment  is  not  at 
variance  with  the  grounds  of  the  judgment  in  Regina 
Y.  The  Cambridge  Gas  Light  Company  (a).  There  the 
Court  decided,  that  the  parishes  in  which  the  profits  are 
received  are  not  entitled  to  all  the  amount  produced  by 
the  rate,  but  that  the  parishes  in  which  parts  of  the 
apparatus  indirectly  conducing  to  produce  profit  are 
situate  are  entitled  to  a  proportion.  The  Court  also 
declared,  that  the  principle  upon  which  the  sum  of 
rateable  valu6  from  the  rates  of  all  the  parishes  should 
be  apportioned  is  the  same  as  that  which  has  been 
applied  to  canals.  By  the  method  adopted  in  this  case, 
the  rateabilitjr  of  the  portion  of  the  apparatus  indirectly 
conducing  to  produce  profit  is  provided  for,  and  the 
residue  of  the  sum  of  rateable  value  is  apportioned  to 
those  parts  of  the  apparatus  directly  producing  profit,  in 
analogy  to  the  mileage  proportion  for  canals  and  rail- 
ways. We  have  thus  endeavoured  to  shew,  that  the 
rule  for  ascertaining  the  value  for  separate  rating  ought 
to  be  applied,  as  far  as  practicable,  to  apportioning 
among  separate  districts  a  sum  of  rateable  value  arising 
partly  in  each. 

Order  of  sessions  quashed,  and  original  rate 
confirmed. 

(a)  8  A.  &  £.  73. 
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1847. 

Keen  r.  The  Queen.  j^  3^, 

JJiBBOB  from  the  quarter  sessions  for  the  county  of  Indictment  for 

.—^     ,  misdemeanor  at 

Easez.    3e  it  remembered,  that,  at  the  general  quarter  the  quarter 
sessions,  &c,  held  at  &c.,  on  Tuesday  the  6th  January,  J^^^t  pleaded 
1846,  before  &c. ;  and  from  thence  continued  by  several  piitj—and  waa 

•^  ^      bound  by  re- 

adjoumments  &c.,  on  Tuesday  the  17th  February,  in  cognizancea  to 
the  year  aforesaid,  by  the  oath  &c,  it  is  presented  in  jITj^ent^atthe 
manner  and  form,  firstly,  secondly,  and  thirdly  herein-  "**?  ^"^^nd 
after  mentioned  (that  is  to  say) :  And,  firstly,  it  is  pre-  jadgment  waa 

,.  ,^  nii-xf.  \     reapited.    At 

sented  m  manner  and  form  following  (that  is  to  say),  the  next  Anni 
'<  Essex  (to  wit),  the  jurors  for  our  lady  the  Queen  J^tw^T^S-". 
upon  their  oath  present,  that  John  Keen,  late  of  &c,  ^rreapitedtiu 

the  June  aea* 

on  &c.,  with  force  and  arms,  at  &c,  in  &c.,  in  and  upon  nona,  when 
one  Sophia  Keen  the  wife  of  the  said  John  Keen,  did  j^Toa^  wd^de- 
unlawfully  and  violently  make  an  assault;  and  her  the  J^^\^^ 
sud  Sophia  Keen,  did  then  and  there  unlawfully  &c.,  fined  and  im- 

•  •       1  .      •         priaoned.    On 

beat  and  ill-treat  &c.  (other  counts  in  the  same  indict-  error  brought : 
ment  were  then  set  out,  as  well  as  two  other  indict-  ^urt  of  quar.* 
ments  preferred  at  the  same  time  for  similar  offences).  *^  »c«»on8  has 

*  ^  ^  ^    power  to  respite 

Wherefore  the  sheriff  &c.,  is  commanded  &c,  that  he  casM  from  one 
cause  the  said  John  Keen  to  come  before  the  justices  of  other. 
&c,  to  answer  &c*,  concerning  the  premises  in  the  said  gt^^^J^llJ 
several  indictments,  &c.     And  the  said  indictments  the  the  first  session 

,      *•  it  was  oon- 

justices  last  above  named  afterwards  (to  wit)  at  the  said  ddered  and  ad- 
general  quarter  sessions   &c.  (on  the  17th  February,  a^^^antdo 
1846),  by  their  proper  hands,  do  deliver  here  in  Court  «nter  into  re- 

''     '*  J-     r-  J  cognisances  to 

in  form  of  law  to  be  determined.    And,  thereupon,  at  appear,"  &c. : 

&c,  comes  the  said  John  Keen  in  his  own  proper  per-  these  worda  did 

son,  and  forthwith  concerning  the  premises  in  the  said  orde?the*^ect 

three  several  indictments  above  specified  and  charged  on  of  a  judgment, 

•  .soasto  oust 

him,  being  asked  in  what  manner  he  will  be  acquitted  the  sessions  of 
thereof,  the  said  John  Keen  says,  that  he  is  guilty  tion^uTgivc*'' 
thereof.      Whereupon  all  and    sinc^ular  the  premises  judgment  at  the 

*  o  1  subsequent 

being  seen  and  fully  understood  by  the  Court  here,  it  is  sessions. 
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1847.  considered  and  culjudffed,  by  the  Oourt,  here  that  the  said 
John  Keeir  do  enter  into  recognizances  to  our  lady  the 
Queen  in  the  sum  of  £200,  and  two  sureties  in  the  sum 
of  £100  eachy  to  appear  and  receive  the  judgment  of  the 
Court  at  the  next  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  the  smd  county,  if  called  upon ; 
and  to  keep  the  peace  towards  the  Queen  and  all  her 
liege  subjects,  and  especially  towards  Sophia  Keen,  his 
wife,  for  the  space  of  twelve  calendar  months.  And 
thereupon  the  said  John  Keen,  together  with  W.  A.  of 
&o.,  and  T.  W.  of  &c.,  sureties  &c.,  severally  acknow- 
ledge themselves  to  be  indebted  to  our  sovereign  lady 
the  Queen.  And  because  the  Court  here  is  not  advised 
what  judgment  to  give  of  and  upon  the  said  several 
premises  in  the  said  indictments  respectively  mentioned, 
judgment  is  respited  thereon  until  the  next  general 
quarter  sessions  of  the  peace>  &c.  And  a  day  is  given  for 
the  said  John  Keen  to  appear  then  and  there  in  his  own 
proper  person,  to  hear  and  receive  the  judgment  of  the 
Court  of  and  concerning  the  several  premises  aforesaid, 
and  the  sidd  John  Keen  is  allowed  forthwith  to  depart 
the  Court  free.  At  which  said  next  general  quarter 
sessions  holden  at  &c,  on  &x^9  before  &c,  because  the 
said  lastrmentioned  justices  are  not  yet  advised  what 
judgment  to  give  of  and  upon  the  said  several  premises 
in  the  said  indictments  respectively  mentioned,  judg- 
ment is  further  respited  thereon  until  the  next  genera} 
quarter  sessions;  at  which  said  next  general  quarter 
sessions,  holden  at  &c,j  on  Tuesday  the  30th  of  June, 
before  &c,  cometh  the  ssdd  John  Keen  in  his  own 
proper  person,  and  the  Court  here  being  now  advised, 
and  all  and  singular  the  premises  in  the  said  indictments 
respectively  mentioned  being  seen,  and  by  the  Court 
here  fully  understood,  it  is  considered  and  a^^udged  by 
the  Court  here>  that  the  said  John  Keen,  for  each  and 
every  of  the  offences  in  the  said  indictments,  and  in 
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each  count  thereof  respectively  mentioned,  be  impri-  1347. 
Boned  in  the  gaol  of  Springfield,  in  &c.,  six  calendar 
months ;  each  and  all  of  such  several  terms  of  imprison- 
ment to  commence  on  the  same  day  and  end  on  the 
same  day;  and  that,  for  the  said  offence  in  the  first 
count  of  the  first  of  the  said  indictments  mentioned,  the 
said  John  Keen  do  also  pay  a  fine  to  our  sovereign  lady 
the  Queen  of  £50,  of  &c.,  and  do  also  enter  into  his 
own  recognizance  in  the  sum  of  £100,  and  find  two 
sureties  in  the  sum  of  £50  each,  for  his  good  behaviour 
towards  our  lady  the  Queen  and  all  her  liege  subjects, 
and  especially  towards  Sophia  Keen,  his  wife,  for  the 
further  term  of  twelve  calendar  months  from  the  expi- 
ration of  this  sentence ;  and  be  further  imprisoned  in 
such  gaol  until  he  pay  such  fine,  and  until  such  recog- 
nizances shall  be  entered  into ;  and  the  said  John  Keen 
is  forthwith  committed  &c" 

The  grounds  of  error  assigned  were,  first,  that  a 
court  of  quarter  sessions  has  no  authority  to  respite  a 
judgment  from  one  sessions  to  another;  and  that  the 
judgment  at  the  Midsummer  sessions  was,  therefore^ 
without  jurisdiction.  Secondly,  that  it  appeared  on  tlie 
record  that  the  sessions  had  pronounced  two  distinct 
judgments,  and  that  the  latter,  therefore,  was  without 
jurisdiction. 

Peacock,  for  the  plaintiff  in  error. — First,  as  to  the 
second  point.  The  case  of  Regina  Y.Dunn  (a)  shows, 
that  where  justices  sentence  a  defendant  to  be  committed 
to  prison  in  default  of  his  entering  into  recognizances 
to  keep  the  peace,  that  is  a  part  of  their  judgment,  and 
may  be  reviewed  by  this  Court ;  and  in  Bex  v.  Bourne  (b), 
it  was  held,  that  a  judgment  of  an  inferior  court,  tiiough 
clearly  erroneous,  was  so  far  final  that  it  could  not  be 

(a)  12  A.  &  E.  690.  (b)  7  A.  &  £.  58. 
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1847.  ^nt  back  to  them  to  be  reconsidered,  and  that  the  de- 
fendant  must  be  discharged.  If,  then,  those  cases  are 
to  be  considered  as  authorities,  and  the  court  of  quarter 
sessions  had  already  pronounced  a  judgment  in  this  case 
when  the  defendant  below  (pisdntiff  in  error)  had 
pleaded  guilty,  and  had  entered  into  recognizances,  this 
Court  will  order  him  to  be  discharged.  [Patteson,  J. — 
It  was  on  the  defendant's  (plaintiff  in  error)  entering 
into  recognizances  that  the  sessions  respited  their  judg- 
ment; judgment  would  have  been  given  at  the  time,  if 
he  had  not  entered  into  them.]  The  words  on  the 
record,  *Mt  is  considered  and  adjudged,"  would  shew 
that  a  judgment  was  given.  In  Rex  v.  Kenworthy  (a), 
it  was  held,  that  the  words  *Mt  is  ordered"  alone, 
amounted  to  an  order  only,  and  not  a  judgment ;  and  it 
was  said  that  the  judgment  was  incomplete  for  want  of 
the  words  "  it  is  considered."  [jErfe,  J. — The  introduc- 
tion of  those  words,  '*  considered  and  adjudged,"  cannot 
alter  the  legal  effect  of  what  took  place  in  fact  We 
must  look  at  the  whole  record,  and  by  that  it  plainly 
appears  that  the  judgment  was  respited.]  Then,  as  to 
the  first  point :  It  is  submitted  that  a  court  of  quarter 
sessions  has  no  power  to  respite  their  judgment  from 
one  sessions  to  another.  In  Dickenson's  Quarter  Ses- 
sions, 5th  edit,  p.  61,  it  is  said,  '*  Justices  may,  before 
the  actual  close  of  the  sessions,  on  whatever  day,  alter 
their  orders  of  sentences,  but  they  cannot  do  so  after 
the  session  is  closed,  e.g.,  at  the  next  sessions."  **  Again, 
if  an  indictment  cannot  be  disposed  of  after  verdict  of 
guilty,  owing  to  the  justices  present  being  equally 
divided  in  opinion  as  to  the  sentence,  or  from  any  other 
cause  operating  on  the  court,  so  that  no  judgment  is 
given,  an  adjournment  of  the  session  should  be  entered 
by  the  derk  of  the  peace  to  some  day  previous  to  or  not 

(a)  1  B.  &  C.  711. 
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later  than  that  appointed  for  the  next  ensiung  original  i847. 
general  or  quarter  sessions,  so  as  to  enable  the  justices 
to  reconsider  the  question."  *'  But  if  no  such  adjourg- 
ment  of  the  sessions  be  made  (for  it  cannot  be  made  of 
the  matter  itself  only),  no  subsequent  session  has  any 
power  to  make  an  order  in  the  case."  And  the  case 
of  Hex  V.  Grince  is  cited  from  Vin.  Abrid.,  voL  19, 
p.  358.  [^Coleridffe,  J. — The  power  of  adjourning  ap- 
peals is  given  to  the  sessions  by  statute  in  cases  of  in- 
sufficient notice ;  but  could  not  they  do  so  on  other 
grounds,  for  instance,  the  absence  of  a  material  wit« 
ness?  We  adjourn  cases  from  one  assize  to  another^ 
though  we  sit  under  a  different  commission.]  That 
case  is  especially  provided  for  by  the  1  Edw.  6,  c  7,  s.  2. 

Marsh,  contnL — In  Bex  v.  Bourne  (a)  and  Begina  v. 
DuTin  (A)  no  point  arose  as  to  the  power  of  one  quarter 
sessions  to  deal  with  the  record  of  a  previous  sessions ; 
they  do  not  apply  to  either  of  the  questions  raised  by 
the  plaintiff  in  error.  As  to  the  general  power  of 
quarter  sessions  to  postpone  till  a  subsequent  sessions 
their  judgment  on  an  indictment  tried  at  a  former,  the 
axgument  on  the  other  side  restb  on  the  authority  of 
Dickenson.  The  cases,  however,  there  cited,  do  not 
in  any  way  support  the  passage  which  has  been  quoted. 
Bex  V.  Cuck/ield  (c),  is  one ;  there,  and  in  PridgeorCs 
case  (d),  which  is  another,  there  had  been  no  adjoum- 
ment»  and  consequently  one  sessions  was  held  incom- 
petent to  reverse  what  had  been  done  by  another.  In 
Bex  V.  Grince  (e\  a  judgment  was  held  bad  because  it 
was  passed  on  a  day  subsequent  to  the  holding  of  the 
next  sessions  after  that  from  which  the  case  had  been 


(a)  7  A.  &  E.  68.  (d)  Cro.  Car.  341. 

(b)  12  A.  &  E.  699.  (e)  19  Vin.  Abr.  368. 

(c)  2  Salk.  477. 
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adjoumecL  Rexy.  Fowler  {a\  however,  shews  that  a 
subsequent  sessions  may  deal  with  the  record  of  a  former 
^ssions,  as  there  was  no  formal  adjournment,  but  the 
hearing  of  the  case  was  merely  postponed  from  one 
sessions  to  another. 

Peacock^  in  reply. — In  Rex  v.  Fowler  the  case  was 
directed  to  be  brought  on  and  heard  afresh,  because 
there  had  been  a  mis-triaL  That  was  not  like  an  ad- 
joumment. 

Lord  Denman,  C.  J. — It  appears  to  me  that  the 
argument  of  the  plaintiff  in  error  rests  on  a  fallacy.  It 
assumes,  that  the  second  court  is  not  the  same  as  the 
first.  The  court  of  quarter  sessions  is  composed  of  the 
whole  body  of  the  justices ;  it  is  true,  that  it  acts  only 
at  intervals,  but  such  a  court  must  have  the  power  of 
adjourning  a  case  if  it  thinks  proper,  and  there  can 
be  no  better  reason  for  doing  so  than  here,  where  the 
justices  had  not  made  up  their  minds  as  to  their  judg- 
ment. Defendants,  too,  should  have  time  and  an  op- 
portunity for  entering  into  recognizances. 

Pattbson,  J.-i— I  am  of  the  same  opinion.  I  was  at 
first  struck  with  the  passage  dted  from  Dickenson^  but 
it  does  not  appear  that  it  is  founded  on  authority.  The 
Stat,  of  1  Ed.  6,  c.  7,  was  passed  to  provide  for  the  non- 
abatement  of  process,  where  the  names  of  the  samo 
justices  of  assize  did  not  appear  in  successive  commis- 
sions. The  court  of  quarter  sessions,  however,  is  always 
under  one  and  the  same  commission,  and  must,  there- 
fore, be  taken  to  have  the  power  of  adjourning  cases 
from  one  sitting  to  another. 

Coleridge,  J. — The  court  of  quarter  sessions  is  a 

(fl)  4B.  &  A.  273. 
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continuiiig  court,  and  has  power,  as  such,  to  continue  1847. 
and  respite  process.  The  words  of  the  commission  kksn 
shew  this.      The  2  Hen.  5,  c.  4,  fixes  the  four  periods  ^• 

at  which  the  sessions  (hence  called  quarter  sessions) 
were  to  be  held;  but  there  is  no  distinct  commission 
directed  to  each  sessions,  and  the  body  of  justices 
remains  the  same.  Our  practice  in  this  Court  shews 
that.  A  mandamus  issued  by  us  confers  no  authority 
on  the  justices,  but  only  directs  them  to  do  something 
which  they  have  omitted  to  do  at  a  previous  time. 

Erle,  J. — I  am  of  the  same  opinion.  The  practice 
of  adjournment  is  highly  important,  and  constantly 
adopted  by  justices  at  Quarter  Sessions,  and  there  is  no 
authority  for  the  position  laid  down  in  Mr.  Dickenson's 
book.  I  have  turned  to  the  authority  cited  from  Bott, 
756,  Bodmin  v.  WarUgen.  That' was  an  appeal,  and,  the 
justices  being  divided  at  the  sessions,  no  order  was  made ; 
and  the  Court  said,  * '  If  the  justices  were  divided  in  opin- 
ion, that  was  a  sufficient  warrant  to  the  clerk  of  the  peace 
to  enter  an  adjournment,  and  it  was  his  duty  so  to  have 
done;  and,"  the  judgment  continues,  *'if  the  parties 
will  not  consent  to  quash  both  orders,  we  will  consider 
whether  we  cannot  send  it  down  again  to  have  the 
entry  of  the  first  order  amended.  The  first  order  was 
subsequently  quashed,  because  made  without  adjourn- 
ment, but  no  opinion  was  given.  **  It  is  of  the  greatest 
importance  that  the  sessions  should  have  this  power. 
If  they  had  not,  it  would  follow  that  if  a  witness  were 
taken  ill,  a  prisoner  must  be  acquitted. 

Judgment  for  the  Crown. 

END  or  TRINITY  VACATION. 
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Nov.  lOM.  The  Queen  v.  The  Inhabitants  of  Mtlor. 

Copies  of  all  the  vJn  appeal  against  an  order  of  two  justices  for  the 

ezftmiDfttioDs  it     i        ■« 

taken  and  of  all  borough  of  Penrjn,  in  the  county  of  Cornwall,  dated 
ccWdf  by*re^'  *^®  ^^^  December,  1844,  for  the  removal  of  Joseph 
toul^^'^th^'  Symons,  and  Johanna,  his  wife,  and  their  three  children, 
settlement  of  a  from  the  Said  borough  of  Penryn,  to  the  parish  of  My- 
sentwithacopy  ^or,  in  the  ssdd  county,  the  sessions  confirmed  the  order^ 
SJe^apMUantT  ''^^ ®^^  ^  ^®  Opinion  of  thb  Court  upon  a  special  case. 
Where  an  The  examinations  stated  a  complete  settlement,  by  hir* 

examination  set 

up  two  grounds  Ing  and  service,  in  the  parish  of  My  lor,  in  the  year 
by  Wring  and"**  1806,  and  then  continued,  **  In  the  month  of  Septem- 
scmceandthe  \^^^  1832,  I  was  removed,  with  my  wife  and  children^ 
vions  order  of  by  an  order  of  justices,  from  the  borough  of  Penryn  to 
appealed  the  said  parish  of  Mylor,  from  which  there  was  not  any 

copyof  this  pre-  ^ppcaL"  Then  followed  the  examination  of  John  Wil- 
▼ious  order  was  Hams,  clcrk  to  the  justices,  who  stated: — **  I  have  been 

not  sent  with  '  .  i     i  i      .       •  /. 

the  other  eza-  for  many  years,  and  still  am,  the  clerk  to  the  justices  of 
Held,  that^e  the  borough  of  Penryn ;  I,  as  such  clerk  as  aforesaid,  took 
J?SflSd^fror  ^^  examination  of  the  said  Joseph  Symons  on  the  10th 
going  into         of  September,  1832,  before  John  Arthur,  Esq.,  the 

proof  of  either      ,  ix-«i         ttx-i  iiti         i 

ground  of  set.    then  mayor,  and  Edward  Uodge,  clerk,  the  then  deputy 
*"''*'*  recorder  of  the  said  borough,  two  of  his  then  majesty's 

justices  of  the  peace,  having  jurisdiction  In  the  said  bo- 
rough, touching  the  place  of  the  last  legal  settlement  of 
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the  said  Joseph  Sjmons;  and  I,  as  such  clerk  as  afore-        i847. 
said,  made  out  an  order  for  the  removal  of  the  said     'ru  a     ^ 
Joseph  Sjmons,  and  his  wife  and  family,  from  the  said  .«• 

borough  of  Pemyn  to  the  parish  of  Mylor,  in  the  said  Mylor. 
county  of  Cornwall,  which  order  was  signed  by  the  said 
John  Arthur  and  Edward  Hodge,  as  such  mayor  and 
deputy  recorder  as  aforesaid,  in  my  presence,  and  which 
said  order  I  now  produce."  Edward  Tregaskis,  in  his 
examination,  stated,  that  he  was,  in  1832,  assistant 
overseer,  and  that,  on  the  13th  September  in  that  year, 
he  delivered  the  paupers  to  Robert  P.  Rundle,  then  one 
of  the  overseers  of  Mylor,  together  with  a  duplicate  of 
the  order.  No  copy  of  the  above  order  was  sent  with 
the  rest  of  the  examinations. 

The  foUowing,  amongst  others,  waa  a  ground  of  ap- 
peal:— "  That  no  copy  or  extract  of  the  alleged  order 
of  removal  of  the  said  Joseph  Symons  and  his  family, 
mentioned  in  the  examination  of  John  Williams,  and 
therein  stated  to  have  been  produced  before  the  remov- 
ing justices,  was  sent  with  the  examinations  to  the  appel- 
lants." At  tiie  trial  of  the  appeal  the  appellants  con- 
tended, that  the  respondents  had  no  right  to  enter  into 
their  case  at  alL  The  sessions,  however,  heard  the  ap- 
peal, and  confirmed  the  order,  but  reserved  the  point  for 
the  opinion  of  the  Court  of  Queen's  Bench.  Should 
the  Ck)urt  be  of  opinion  that  the  objection  was  fatal, 
then  the  order  of  sessions  is  to  be  quashed,  otherwise 
confirmed. 

Pashley^  in  support  of  the  order  of  sessions. — The 
examinations  state  two  distinct  settiements  in  the  parish 
of  Mylor ;  one  by  hiring  and  service,  the  other  by  an 
order  of  removal  unappealed  against.  It  will  be  con- 
tended, on  the  other  side,  that  the  respondents  could 
not  go  into  tiie  latter  ground  of  settiement,  because  a 
copy  of  the  order  of  removal  haa  not  been  sent ;  but 

VOL.  m.  B  N.  s.  c. 
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1847.        that  is  no  reason  why  they  should  be  estopped  from 
t;;:^,    proving  the  settlement  by  fairing  and  service. 

V, 

Mtlor.  ^  ^'  Smith,  contrky  was  here  called  on  by  the  Court. — 
The  statute  4  &  5  WUl.  4,  c.  76,  s.  79,  has  not  been 
complied  with  in  this  case.  That  section  enacts  ^'  that  no 
poor  person  shall  be  removed  or  removable  until  twenty- 
one  days  afler  a  notice  of  chargeability,  accompanied  by 
a  copy  of  the  order  of  removal,  and  by  a  copy  of  the 
examinations  upon  which  such  order  was  made,  shall 
have  been  sent."  Under  this  section,  it  was  decided,  in 
Regina  v.  Outwell^a),  that  copies  of  ail  the  examina- 
tions taken  by  the  justices  must  be  sent  with  the  copy 
of  the  order ;  and  Coleridge,  J.,  in  giving  his  judgment 
in  that  case,  says :  *'  The  word  *  examinations'  means  the 
entire  body  of  evidence  taken  on  the  occasion  of  making 
the  order,  the  whcJe  of  which  should  be  sent,  that  the 
parish  which  is  to  receive  the  pauper  may  have  an  op- 
portunity of  considering  whether  that  order  should  be 
resisted  or  not."  That  decision  has  been  followe4  in  the 
cases  of  Regirta  v.  Ectst  Rainton  (J)  and  Regina  v.  Wei" 
iington  (c) ;  in  the  former  of  which  it  was  held,  that  a 
copy  of  a  pit  bond,  and,  in  the  latter,  that  a  copy  of  an 
order  of  removal,  which  had  been  produced  before  the 
removing  justices,  ought  to  have  been  sent.  Again,  the 
case  of  Regina  v.  Brixham  {d)  decides  that  the  omission 
to  send  a  copy  of  this  order  of  removal  forms  a  ground 
of  appeal 

Pashley  was  then  called  on  agsdn. — Regina  v.  East 
Rainton  was  a  removal  upcm  a  settiement  by  luring 
and  service  under  a  pit  bond,  and  that  was  the  only 
ground  of  removal  The  substance  of  the  objection  in 
that  case  was,  that  the  examinations  contsdned  no  legal 

(a)  9  A.  &  E.  836.  (c)  Id.  176. 

lb)  2  New  Seas.  Cas.  23.  (d)  8  A.  &  E.  375. 
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ground  of  removal ;  here  there  was  a  legal  ground,  be- 
cause the  examinations  stated  a  good  settlement  hj 
hiring  and  service,  and  the  existence  of  illegal  evidence 
in  an  examination  cannot  vitiate  that  part  which  is  good : 
RegiMa  v.  Tetbury  (a).  The  respondents  may  reject  iliose 
parts  which  are  insufficient,  and  rely  upon  the  part  which 
is  good:  Regina  v.  Latchford {b).  Secondly,  the  omis- 
non  to  send  a  copy  of  this  order  of  removal,  is  only 
a  ground  of  appeal  where  an  actual  removal  has  taken 
place.  It  is  now  decided,  that  an  appeal  will  lie  upon  the 
service  of  the  order,  or  the  actual  removal,  Regina  v.  The 
Justices  of  Middlesex {c);  but  when  Regina  v.  Brixham  (rf) 
was  decided,  it  was  thought  that  the  appellants  could 
only  appeal  upon  the  service  of  the  order.  [^Coleridge,  J. 
— Your  argument  would  come  to  this,  that  if  a  parish 
were  to  appeal  upon  service  of  the  order,  without  wait- 
ing for  the  actual  removal,  they  could  not  get  any  of 
the  documents;  but  unless  they  are  to  be  furnished  with 
copies  of  the  examinations  along  with  the  copy  of  the 
order  of  removal,  what  is  the  use  of  their  having  twenty- 
one  days  for  deliberatioh  ?] 
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The  QuBBN 

V. 

Inhabitants  of 
Mylor. 


Lord  Denman,  C.  J. — The  objection  b,  that  a  copy 
ci  the  order  of  removal  has  not  been  sent  with  the 
other  examinations ;  and  I  am  sorry  to  be  compelled  to 
come  to  the  conclusion  that  it  must  prevail,  as  there 
was  a  good  settlement  by  hiring  and  service  set  out  in 
the  examinations,  and  it  was  well  proved.  Tl^e  words 
of  the  act  construed  in  one  way  are  conclusive  to  shew, 
that  the  respondents  could  not  go  into  their  case,  and 
that  construction  has  been  universally  acquiesced  in  by 
all  parties  concerned  in  the  administration  of  the  poor- 
lawa     The  statute  has  been  construed  according  to  its 

(a)  11  A.  &  E.  616.  (c)  9  DowL  P.  C.  163. 

(h)  1  New  Sess.  Cas.  387;        (d)  8  A.  &  £.  376. 
6  Q.  B.  B.  667. 

d2 
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1847.         certain  and  undoubted  meanings  tbat^  whether  the  ap- 

The  QuBKK     P^  ^  against  the  actual  removal  of  the  pauper^  or  upon 

^'  the  service  of  the  order  of  removal,  the  examinations 

Inhabitants  of 

Mtlor.  must  be  sent,  and  the  appellants  have  twenty-one  days 
for  the  purpose  of  deciding  whether  they  will  appeal  or 
not.  The  whole  of  the  examinations  must  be  sent,  and, 
if  overseers  were  to  be  allowed  to  exercise  a  discretion 
as  to  the  documents  to  be  sent,  we  should  let  in  a  cur- 
rent of  doubt  and  uncertainty,  and  should  create  con- 
fusion and  litigation.  We  are,  therefore,  compelled  to 
say,  that,  in  this  case,  the  objection  must  prevaiL 

Coleridge,  J. — I  am  of  the  same  opinion,  and  I  lay 
out  of  my  consideration  any  consequences  that  may  be 
produced  by  a  right  construction  of  the  act  The  ob- 
jection was,  that  no  copy  of  a  document,  which  formed 
part  of  the  examination,  had  been  sent  The  respond- 
ents intended  to  rely  upon  two  grounds.  This  dociunent 
was  produced,  and  given  in  evidence,  and  was  material 
to  prove  one  ground  of  settlement  Mr.  Pashley  has 
argued,  that  the  respondents  were  not  precluded  from 
going  into  the  other  head ;  but  I  think  that  the  statute 
does  not  contemplate  this  distinction,  and  it  would  leave 
it  in  the  power  of  respondents  to  keep  back  part  of  the 
evidence  taken  before  the  removing  justices,  and  only  to 
send  the  documents  necessary  to  prove  the  case  relied 
on;  and  we  should  then  be  called  upon  to  decide  whe- 
ther the  evidence  so  kept  back  was  material  to  support 
that  case.  The  words  of  the  act  are,  that  a  copy  of  the 
order  of  removal  is  to  be  sent,  **  accompanied  by  a  copy 
of  the  examinations  on  which  the  order  was  made.'' 
Then  it  is  argued,  that  this  is  no  ground  of  appeal  until 
the  removal  has  actually  taken  place;  but  the  Lord 
Chief  Justice  says,  that,  if  we  listen  to  that,  we  should 
construe  the  act  contrary  to  decisions  and  practice. 
When  an  order  is  sent,  you  must  send  copies  of  the  ex- 
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aminatioiis;  they  must  go  together,  as  the  object  is  to 
give  the  appellants  an  opportunity  of  deciding  whether 
tliey  will  appeal  or  not;  and,  in  the  same  section,  a  pro- 
vision is  made  for  cases  where  the  overseers  agree  to 
submit  to  such  order,  but  that  must  mean  to  an  order 
accompanied  by  a  copy  of  the  examinations  on  which 
the  order  is  founded.  The  act  says,  that  the  pauper 
shall  not  be  removed  or  removable  until  twenty-one 
days  after  copies  of  the  examinations  have  been  sent. 
Here  the  appellants  say  that  he  is  not  removable,  and 
that  is  the  plain  construction  of  the  act. 

WiGHTMAN  and  Erle,  Js.,  concurred. 

Order  of  sessions  quashed. 


1847. 


The  QuBEN 

Inhabitants  of 
Mtlor. 


The  Queen  v.  The  Justices  of  LANCAsnmE.  Nov.  ISth. 

J.N  Easter  Term  last,  Pashley  had  obtained  a  rule  nisi.  An  appeal 

11*  ^1       •      .•  n  T  1*^1  andnst  an  order 

callmg  upon  the  justices  oi  Liancashire  to  shew  cause  of  removal  was 
why  a  mandamus  should  not  issue,  conmianding  them  g°|^jtt*the"' 
to  enter  continuances,  and  hear  an  appeal  against  an  Michaelmas 
order  of  two  justices  for  the  removal  of  Elizabeth  Leo-  At  the  next  » 
nard,  the  wife  of  Matthew  Leonard,  and  her  three  chil-  i'^'Jo'notioe 
dren,  from  the  parish  of  Ashton-under-Lyne,  in  the  orgroimdsof 

^  .  .  appeal  haviDg 

county  of  Lancaster,  to  the  township  of  Batley,  in  the  been  given,  the 

X       /•  /^i_     .  appellants  ap- 

oounty  of  Chester.  pliVd  for  a  for- 

The  affidavits  on  which  the  motion  was  made  steted  J^fJ^^on 
the  following  facts: — On  the  2nd  September,   1846,  affidavits stat- 

ing  facts  which 

two  magistrates  for  the  county  of  Lancaster  made  an  shewed  that 

they  had  been 
viable  to  give  notice  of  appeal  in  time  for  those  sessions.  The  respondents  objected  to 
this  on  the  ground  that  no  notice  or  grounds  of  appeal  had  been  given,  but  the  sessions 
respited  the  appeal  to  the  next  Easter  sessions  **  without  prejudice  to  the  right  of  the 
respondents  to  renew  their  objection  then."  At  the  Easter  sessions  the  respondents  did 
renew  their  objection,  and  the  justices  refused  to  hear  the  appeal,  on  the  ground  that  the 
sessions  in  January  had  no  power  to  respite : — Held,  that  the  January  sessions  clearly  had 
the  power  to  respite  the  appeal,  and  had  thought  proper  to  exercise  it;  and,  the  Easter 
se«sion8  having  refused  to  hear  the  appeal  on  the  ground  that  the  January  sessions  had  no 
sodi  power,  the  Court  granted  a  mandamus. 
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order  for  the  removal  of  these  paupers  from  the  parish 
of  Ashton-under-Lyne  to  the  township  of  Batley,  in  the 
V-  county  of  Chester,  the  place  of  the  maiden  settlement  of 

The  Justices  of    ,         "^  r^      i      /^  i    c^  ,  , 

Lancashire,  the  woman.  (Jn  the  26th  September,  the  paupers  were 
removed.  The  pauper  Elizabeth  Leonard,  in  her  exami- 
nation, which  was  sent  to  the  overseers  of  Batley  with 
the  order  of  removal,  stated  that  her  husband  had  de- 
serted her,  and  she  did  not  know  where  his  settlement 
was.  The  overseers  of  Batley,  having  reason  to  believe 
that  the  husband  of  Elizabeth  Leonard  was  settled  in 
Liverpool,  entered  and  respited  an  appeal  against  the 
said  order  at  the  sessions  held  on  the  26th  October. 
From  the  time  of  the  removal  of  the  paupers,  every  ex- 
ertion was  made  by  the  appellants  to  discover  Matthew 
Leonard.  And  on  the  1st  December  following,  a  war- 
rant for  his  apprehension  was  obtained  under  the 
Vagrant  Act ;  and  on  the  24th,  he  was  apprehended. 
No  notice  or  grounds  of  appeal  were  given  for  the  next 
January  sessions.  At  those  sessions,  an  application  was 
made  by  the  appellants  to  adjourn  the  appeal  to  the 
Easter  sessions ;  and,  in  support  of  this  ap])lication,  an 
affidavit  was  made  by  the  attorney  for  the  appellants, 
stating  that  he  had  inquired  into  the  settlement  of 
Matthew  Leonard,  and  that  he  believed  he  had  gained  a 
settlement  in  Liverpool;  that  the  necessary  evidence 
in  support  of  such  settlement  could  not  be  sufficiently 
ascertained,  in  time  to  give  due  notice  and  grounds  of 
appeal  for  trial  at  the  January  sessions,  by  reason  of  the 
absence  of  the  said  Matthew  Leonard.  An  affidavit 
was  also  made  by  a  policeman,  and  by  the  relieving 
officer  of  the  union  to  which  the  appellant  parish  be- 
longed, stating  that  every  exertion  had  been  made  for 
the  apprehension  of  Matthew  Leonard.  The  sessions 
directed  that  the  application  should  be  renewed  the  fol- 
lowing day,  and  that,  in  the  meantime,  notice  should  be 
given  to  the  Irespondent^,  with  a  copy  of  the  affidavits. 
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On  the  following  day^  the  respondents  appeared  by         i847. 
counsel,  and  opposed  the  adjournment,  on  the  ground,     TheQuBKN 
that,  the  aprellants  not  having  cdven  any  notice  of  ap-   ^    ,«'• . 

7    _  .         ,     ,  ,.  .         ^,  The  Juitiws  of 

peal^  the  sessions  had  no  power  to  adjourn  it  The  ses-  Lancashire. 
sions  granted  the  application  on  the  payment  of  the 
costs  of  the  day  by  the  appellants,  and  the  following 
entry  was  made  in  the  books  of  the  sessions : — "  The 
order  made  &c  is  by  the  Court  respited  and  adjourned 
until  the  next  general  quarter  sessions  of  the  peace  here 
to  be  holden  by  adjournment,  on  payment  of  the  costs  of 
the  day  by  the  said  appellants  to  the  siud  respondents." 
On  the  20th  of  February,  the  costs  were  pwd.  At  the 
April  sessions,  the  appellants  proved  service  of  notice 
and  grounds  of  appeal  on  the  20th  March;  and,  at 
those  sessions,  the  respondents  again  contended,  that, 
as  no  notice  of  appeal  had  been  ^ven  prior  to  the 
January  sessions,  they  had  no  power  to  adjourn  the 
appeal;  and  the  sessions,  being  of  that  opinion,  re- 
fused to  hear  the  appeal,  and  confirmed  the  order  of 
removal 

It  appeared  from  the  affidavit  of  the  attorney,  and 
one  of  the  overseers  of  the  respondent  parish,  that  the 
practice  at  the  Lancashire  sessions  in  appeals  against 
orders  of  removal  required  fourteen  days'  notice ;  that, 
at  the  January  sessions,  ailer  argument  on  both  sides  as 
to  the  sufficiency  of  the  affidavits  on  which  the  motion 
for  a  further  respite  was  made,  the  CQurt,  with  the  as- 
sent of  the  counsel  for  the  appellants,  directed  that  the 
further  respite  of  the  appeal,  and  the  acceptance  of  the 
costs  of  the  day  by  the  respondents,  should  not  preclude 
or  prejudice  the  respondents,  when  the  appeal  should  be 
called  on  at  the  subsequent  sessions,  from  taking  advan- 
tage of  the  objection  there  made,  that  no  notice  of 
appeal  had  been  given  prior  to  the  January  sessions ;  but 
that  they  should  be  at  full  liberty  to  avail  themselves  of 
such  objection. 
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1847.  Townsend  shewed  cause. — ^At  the  Michaelmas  sessions 

The  Queen     *^®  appellants  had  a  right,  under  the  9  Geo.  1,  c.  7,  to 

^   ,  *^-.       ^  have  their  appeal  entered  and  respited  to  the  next  ses- 

The  Justices  of     .  nyi  i       •   i 

Lancashirb.   sions.      That  statute  does  not  give  them  such   right 

at  the  January  sessions,  but  the  justices,  in  the  exercise 
of  their  discretion,  might  further  respite  the  appeal  if 
thej  saw  good  reason  for  so  doing.  The  facts,  as  they 
appear  on  the  affidavits,  are,  that  the  paupers  were  re- 
moved on  the  26th  of  September,  and  the  warrant  for  the 
apprehension  of  the  husband  of  the  pauper  was  not  ap- 
plied for  till  the  1st  of  December.  The  omission,  there- 
fore,  to  serve  notice  and  grounds  of  appeal  in  time  for 
the  January  sessions  is  not  sufficiently  accounted  for. 
The  appellants  had  given  notice  and  grounds  of  appeal 
in  time  for  the  Easter  sessions ;  still  the  discussion  which 
then  took  place  must  be  considered  with  reference  to 
the  same  state  of  facts  which  appeared  before  the  court 
in  January,  because  the  appeal  was  respited  to  the 
Easter  sessions  without  prejudice  to  the  right  of  the 
respondents  to  avail  themselves  of  the  same  objection 
then  which  was  taken  before.  The  matter,  therefore, 
at  the  Easter  sessions  was  fully  discussed,  and  the  jus- 
tices, in  the  exercise  of  a  sound  discretion,  were  of 
opinion  that  the  appellants  were  not  in  a  situation  to 
entitle  them  to  have  their  appeal  heard.  The  payment 
of  costs  was  part  of  the  condition  on  which  the  discus- 
sion was  adjourned,  and  the  acceptance  cannot  be  held 
to  deprive  the  respondents  of  their  right  to  take  the 
objection  to  the  want  of  notice  of  appeal.  In  Regina 
V.  The  Justices  of  Montgomeryshire  (a),  and  Regina  v. 
The  Justices  of  Somerset  {h)y  the  Court  declined  to  inter- 
fere by  mandamus,  where  the  justices  had  refused  to 
hear  an  appeal,  because  notice  and  grounds  of  appeal 
had  not  been  served  in  time,  according  to  the  practice 

(a)  2  New  Sess.  Cas.  78.  {h)  Id.  645. 


MICHAELMAS  TERM,  10  VICT.  41 

of  the  sessions,  and  on  the  ground  that  thej  would  not         1847. 
interfere  with  the  discretion  of  the  justices  in  matters     x^Tqueen 
of  practice.  ^^ 

The  Justices  of 
Lancashire. 

Pashley,  contrsl. — The  omission  to  serve  notice  and 
grounds  of  appeal,  did  not  preclude  the  sessions,  in 
January,  from  respiting  the  appeal,  if  they  had  thought 
proper  to  do  so.  The  court  of  quarter  sessions  has  a 
general  power  to  adjourn,  if  sufficient  reasons  are  as- 
signed, Sex  Y.  Kimbolton  (a);  and  it  appears  that  every 
exertion  was  made  by  the  appellants  to  discover  the 
husband  of  the  pauper,  who  could  not  be  discovered  till 
the  24th  December,  too  late  to  serve  notice  of  appeal 
for  the  January  sessions.  The  question  was  fully  and 
formally  argued  at  those  sessions,  and,  as  appears  from 
the  record  of  the  sessions,  which  must  be  taken  to  be 
conclusive  evidence  of  what  then  occurred,  the  appeal 
was  unconditionally  respited.  [Patteson,  J. — There  was 
an  act  done  subsequently  at  the  Easter  sessions,  and,  if 
there  had  been  an  absolute  adjournment  in  January,  the 
sessions  would  not  have  entertained  the  question.]  The 
sessions  in  January  do  an  act,  in  the  exercise  of  their 
discretion,  which  it  is  not  in  the  power  of  a  subsequent 
sessions  to  dispute.  In  Regina  v.  The  Justices  of  LoU" 
don  (6),  the  sessions  in  April  refused  to  hear  an  appeal, 
on  the  ground  that  the  sessions  in  January  had  no  juris- 
diction to  respite  the  appeal;  but  this  Court  held  they 
were  wrong,  and  granted  a  mandamus.  In  Rex  v. 
Thachwell{c)y  the  Court  said,  the  justices  were  to  decide 
whether  they  would  respite  an  appeal  The  respondents, 
in  January,  accept  costs  from  the  appellants,  which,  ac- 
cording U>King  V.  Simmonds{d),  imposes  a  personal  dis- 
ability on  the  respondents,  and  precludes  them  from  ob- 


(a)  6  A.  &  E.  603.  (c)  4  B.  &  C.  62. 

(b)  2  New  Sess.  Coo.  410.  {d)  7  Q..  B.  R.  293. 
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1847.        jecting  to  the  want  of  notice  at  the  Easter  sessions.   In 
The  QuBBN     ^^ffina  v.    The  Justices   of  Montgomeryshire  {a\    and 

^    ^^'  Reqina  v.  T%e  Justices  of  Somerset (b\  this  Court  only 

The  Justices  of       /  ,    "^  ... 

Lancabhirb.  said,  they  would  not  interfere  with  the  discretion  exer- 
cised bj  justices  at  sessions  on  matters  of  practice; 
which  decisions  are  quite  consistent  with  the  present 
application.  Either  the  sessions  did  respite  the  appeal 
in  January,  as,  in  the  exercise  of  their  discretion,  they 
had  a  perfect  right  to  do;  or  the  consideration  of  the 
case  was  adjourned  to  Easter,  when  the  sessions  did  not 
exercise  any  discretion,  but  decided  that  the  sessions 
in  January  had  no  power  to  respite  the  appeal  On 
either  supposition  the  appellants  are  entitled  to  have 

this  rule  made  absolute. 

Cur.  adv.  vult. 

Patteson,  J.,  now  delivered  judgment(c). — This  was 
an  application  for  a  mandamus  to  the  justices  of  Lanca- 
shire, commanding  them  to  enter  continuances,  and  hear 
an  appeal.  The  facts  of  the  case,  as  they  appeared  on 
the  affidavits,  are,  that  an  order  of  removal  was  obtained 
on  the  2nd  September,  which  was  served  on  the  5th, 
and,  the  appellants  not  having  given  any  notice  of  ap- 
peal, the  paupers  were  removed  on  the  26th.  The  ap- 
pellants had  time  to  give  notice  and  grounds  of  appeal 
for  the  Michaelmas  sessions,  but  were  not  bound  to  do 
so,  and,  at  those  sessions,  they  enter  and  respite  their 
appeal,  as  they  had  a  perfect  right  to  do.  Without 
having  served  any  notice  or  grounds  of  appeal,  the  appel- 
lants come  to  the  January  sessions,  and  move  to  respite 
the  appeal  to  the  Easter  sessions,  upon  an  affidavit, 
stating  that  the  pauper  was  a  married  woman,  that  her 
husband  had  absconded,  and  that  they  had  not  been  able 
to  find  him,  in  order  to  ascertain  his  place  of  settlement; 

(a)  2  New  Sess.  Cas.  78.  (c)  Before   Patteson,  J.,  in 

(b)  Id.  645.  the  Bail  Court. 
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that  a  warrant  for  his  apprehension  was  granted  on  the         iq47. 
Ist  December,  and  he  was  apprehended  on  the  24th,     „^"T^     ' 
too  late  to  enable  the  appellants  to  give  notice  of  appeal  v. 

for  those  sessions.  Now,  it  is  quite  clear  that  the  court  lIncashieb. 
of  quarter  sessions,  in  January,  had  a  right  to  allow  a 
further  respite  of  the  appeaL  They  had  the  power, 
but  were  not  bound  to  exercise  it:  the  matter  was  one 
for  their  discretion.  The  application  was  adjourned  to 
the  following  day,  when,  notice  having  been  given  to 
the  respondents,  the  case  was  again  discussed,  and  the 
respondents  contended  that  the  sessions  had  no  right  to 
respite  the  appeal,  by  reason  of  the  appellants  not  having 
served  any  notice  of  appeaL  The  sessions  came  to  the 
conclusion,  by  the  consent  of  all  parties,  that  the  appeal 
should  be  respited,  on  payment  of  the  costs  of  the  day 
by  the  appellants  to  the  respondents,  and  without  preju- 
dice to  taking  the  same  objection  at  the  Easter  sessions 
as  was  taken  at  the  January  sessions.  At  the  Easter 
sessions,  the  appellants,  having,  in  the  mean  time,  served 
notice  and  grounds  of  appeal  for  those  sessions,  the  re- 
spondents renewed  their  objection,  that  the  January  ses- 
sions had  no  right  to  respite  the  appeal  for  want  of  a 
proper  notice  of  appeal,  and  the  sessions,  being  of  that 
opinion,  refused  to  hear  it.  Now,  the  sessions  in  Jan- 
uary were  willing,  in  the  exercise  of  their  discretion,  to 
respite  the  appeal,  but  the  real  doubt  was,  whether  they 
had  the  power:  that  was  the  point  reserved  for  the 
Easter  sessions.  Now,  all  the  facts  and  circumstances 
of  this  case  shew  that,  at  the  Easter  sessions,  the  refusal 
to  hear  the  appeal  was  founded  on  the  opinion  of  that 
court,  that  the  January  sessions  had  no  power  to  re- 
spite; but  the  January  sessions  clearly  had  that  power: 
the  appeal,  therefore,  ought  to  have  been  heard,  and 
this  role  must  be  made  absolute. 

Bule  absolute. 
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1847. 

IQth  Nov.  "^^  Queen  v.  Inhabitants  of  Leeds. 

An  order  for  vJN  an  appeal  against  an  order  of  two  justices  of  the 
a  pauper  from  peace  for  the  borough  of  Preston,  dated  the  26th  July, 
madeinMMch  l^^^*  ^^^  the  removal  of  Matthew  Redmayne  and 
i843;thi8order  Anne,  his  wife,  from  the  township  of  Preston  to  the 

was  appealed  ^  * 

against,  and  township  of  Leeds,  the  court  of  quarter  sessions  con- 
sessions,  rab-  firmed  the  order,  subject  to  a  case,  of  which  the  fol- 
ject  to  a  case,     lowing  are  the  parts  material  to  the  decision  of  the 

stating,  that  if     Court : — 

Qaeen's  Bench  The  case  Set  out  the  order  of  removal,  dated  the  26  th 
order  of  SM-  J^^J*  1S^>  and  also  the  notice  of  chargeability  and 
sions,  then  thej  ^g  examinations.     The  examination  of  the  pauper, 

qaH&hed  the  ,  *    ,  * 

order  of  re-  amongst  Other  things,  stated  a  settlement,  hj  renting  a 

ficiency  in  the  tenement  in  Leeds,  The  examination  of  Thomas  Dixon, 

thcordwof"  assistant  overseer  for  the  Preston  Poor  Jaw   Union, 

sessions  was  stated  that  the  paupers  were  removed  from  Preston  to 

qaashed  gene- 
rally by  the        Leeds  hj  an  order  of  justices,   dated  March,  1843; 

Qaeen's  Bench.  *^*  ^^^  removal  was  appealed  against  by  Leeds,  and 

rd^"°?ted       *^®  appeal  was  heard  at  the  Preston  quarter  sessions  in 

26th  July,         June,  1843,  when  the  order  of  removal  was  confirmed, 

tained  for  the     Subject  to  a  case  for  the  opinion  of  the  Court  of  Queen's 

removal  of  the     Bgnch. 
same  pauper 

upon  the  same        The  examinations  then  set  out  the  special  case  that 

settlement.  ,    , 

On  appeal  had  been  reserved  for  the  opinion  of  the  Court  of 
hStw'order,  it    Quecn's  Bench,  on   the  trial  of  the  appeal  in  June, 

was  contended  i^^^  That  case  Contained  the  examination  of  Mat- 
that  the  former 

judgment  thcw  Redmayne,  which,  after  stating  a  renting  and  oc- 

(which  was  set 

out  on  the 

grounds  of  appeal)  was  oonclusive.    The  respondents  offered  no  evidence  to  explain  it,  and 

the  sessions  refused  to  permit  the  appellants  to  do  so  : — 

Held,  1.  That  the  order  of  sessions  quashing  the  order  of  removal  for  defidency  in  the 
examinations  was  not  conclusive,  but  that  evidence  might  be  given  on  either  side  to 
explain  it. 

2.  That  evidence  might  be  given  to  explain  the  grounds  upon  which  the  judgment  of 
the  Court  of  Queen's  Bench  proceeded. 

3.  That,  the  former  order  having  been  quashed  in  consequence  of  an  omission  to  state 
that  **  the  rent "  had  been  paid,  such  a  deficiency  was  on  a  point  going  to  the  settlement, 
and  conclusive. 
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cupation  of  a  tenement  In  Leeds,  proceeded  as  follows : — 
"  I  paid  rent  for  the  whole  time  of  my  tenancy." 

The  case  also  set  out  the  grounds  of  appeal  ag^st 
the  order  of  removal  of  March,  1843 ;  some  of  these 
grounds  raised  objections  on  matters  of  form,  and  one 
applied  to  the  order  of  remoyal  only ;  but  the  fourth 
ground  of  appeal  was  as  follows : — **  That  the  examina- 
tions are  bad,  inasmuch  as  they  do  not  state  that  such 
house  was  held,  and  the  rent  for  the  same  actually  p^d, 
for  the  term  of  one  whole  year,  at  the  least,  by  the  said 
Matthew  Redmayne,  who  is  alleged  to  be  the  person 
hiring  the  same." 

The  case  further  stated,  that,  on  the  trial  of  the  appeal 
at  the  quarter  sessions  at  Preston,  on  the  28th  June, 
1843,  it  was  contended,  on  the  part  of  the  appellants, 
amongst  other  points,  that  it  did  Aot  sufficiently  appear, 
upon  or  by  the  examination  aforesaid,  that  the  house 
mentioned  therein  was  held,  and  the  rent  for  the  same 
actually  paid,  by  the  said  Matthew  Redmayne  for  the 
term  of  one  whole  year  at  the  least."  The  court  of  quar- 
ter sessions  overruled  the  objections,  and  confirmed  the 
order,  subject  to  the  opinion  of  the  Court  of  Queen^s 
Bench,  whether  the  aforesaid  objection  ought  to  have 
prevailed ;  in  which  case  the  order  of  removal  was  to 
be  quashed  for  deficiency  in  the  examinations ;  if  other- 
wise, the  order  of  removal  and  the  order  of  sessions 
were  to  be  confirmed. 

The  case  then  set  out  the  proceedings  to  remove  the 
special  case  granted  in  June,  1843,  into  the  Court  of 
Queen's  Bench,  and  the  order  made  by  that  Court  on  the 
1st  day  of  May,  1844 ;  which  was  as  follows : — "  Upon 
hearing  counsel  on  both  sides,  it  is  ordered  that  an 
original  order  of  justices  for  the  removal  of  Matthew 
Bedmayne  and  Ann,  his  wife,  from  the  township  of 
Preston  to  the  township  of  Leeds,  and  also  an  order  of 


1847. 

The  QuBEN 

V, 

Inhabitants  of 
Lbbdb. 
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1847.        sessions^  made  in  confirmation  thereof^  be  severally 
The  QuxBN    quashed.  By  the  Court.'* 

InhabLitsof       ^®  ^^^  further  set  out  the  grounds  of  appeal 
Lkbds.       against  the  order  of  removal^  dated  26th  July,  1846. 

Ist.  That  true  it  is  that  a  former  order  for  the  re- 
moval of  the  said  Matthew  Bedmayne,  and  Anne  his 
wife,  and  an  order  of  sessions  confirming  the  same,  on 
appeal  between  the  same  parties  as  are  the  parties  to  the 
present  appeal,  were  respectively  quashed  by  the  Court 
of  Queen's  Bench,  upon  the  removal  of  the  first-men- 
tioned order  and  order  of  sessions  and  the  special  case 
into  her  Majesty's  Court  of  Queen's  Bench  by  certiorari ; 
and  this  ground  of  our  appeal  is,  that  the  said  last- 
mentioned  orders  were  quashed  by  the  said  Court  of 
Queen's  Bench,  for  the  insufficiency  of  the  examina- 
tion, whereon  the  said  first-mentioned  order  was  made, 
on  one  of  the  objections  in  the  said  special  case  men- 
tioned. [See  this  ground  set  out,  ante.]  Wherefore, 
inasmuch  as  the  said  last-mentioned  orders  were  quashed 
upon  a  ground  relating  directly  to  the  settlement  of  the 
said  Matthew  Redmayne  and  Anne  his  wife,  on  the  day 
of  the  date  of  the  said  former  order  of  removal,  and  no 
settlement  having  been  gained  by  the  said  Matthew 
Redmayne  and  Anne  his  wife,  or  either  of  them,  in  the 
said  township  of  Leeds,  on  or  since  the  day  of  the  date 
of  the  said  last-mentioned  order  of  removal,  nor  any 
such  settlement  being  alleged,  the  quashing  of  the  for- 
mer orders  is  binding  and  conclusive  between  the  parties^ 
as  to  the  place  of  the  last  legal  settlement  of  the  said 
Matthew  Redmayne  and  Anne  his  wife. 

At  the  hearing  of  the  appeal  on  the  1st  January, 
1845,  the  respondents  proved  the  settlement  in  Leeds, 
as  stated  in  the  examination.  The  appellants  then  con- 
tended that  the  respondents  were  estopped,  and  con- 
cluded, by  the  judgment  of  the  Court  of  Queen's  Bench 


( 
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ou  the  case  in   the  former  appeal,  as  stated  in  the         ^34^^ 
grounds  of  this  appeaL     They  also  proved  the  pro-     -,^""2     ' 
ceedings  to  remove  the  former  case  into  the  Court  of  v. 

Queen's  Bench,  and  the  judgment  of  that  Court  thereon ;  lxbds. 
and  then  they  contended  again  that  the  respondents 
were  estopped.  The  respondents  contended,  that,  for 
anydiing  that  appeared  in  evidence,  the  judgment  afore- 
said might  have  been  given  on  a  matter  not  affecting 
the  question  of  the  settlement;  but  they  did  not  offer 
any  evidence  to  shew  that  the  judgment  of  the  Court  of 
Queen's  Bench,  on  the  case  aforesaid,  proceeded  on  any 
point  other  than  the  point  of  settlement.  The  appel- 
lants offered  parol  evidence  of  the  grounds  on  which  the 
judgment  proceeded,  and  also  to  prove  the  expressions 
used  by  the  Lord  Chief  Justice  in  giving  judgment; 
but  the  court  of  quarter  sessions  held  this  evidence  to 
be  inadmissible,  and  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench,  amongst 
others,  upon  the  following  questions: — 

4th.  Whether  the  court  of  quarter  sessions  ought  to 
have  held  that  (after  the  proof  of  the  proceedings  to 
remove  the  former  case  into  the  Court  of  Queen's  Bench, 
and  the  judgment  thereupon)  the  respondents  were 
estopped  and  concluded  by  the  said  judgment. 

5th.  Whether  the  court  of  quarter  sessions  ought  to 
have  permitted  the  appellants  to  shew,  by  parol  evi- 
dence, the  grounds  of  the  decision  of  this  Court  on  the 
case  in  the  former  appeal;  if  so,  it  was  admitted,  on  both 
sides,  that  such  decision  did  in  fact  proceed  on  the  in- 
sufficiency of  the  examinations  on  which  that  order  was 
made,  in  respect  of  shewing  the  settlement  of  the  pau- 
pers; and,  in  that  case,  if  the  Court  of  Queen's  Bench 
should  further  be  of  opinion,  that  the  quashing  of  the 
former  order  (on  the  groimd  that  the  examinations  did 
not  sufficiently  shew  that  the  paupers  were  settled  in 
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1847.        Leeds)  was  such  a  quashing  as  to  be  conclusive  on  the 

f^^Q^jf     question  of  the  settlement  of  the  paupers  between  the 

lnh.bi't;„t.of  *^*!  townships,  then  the  order  of  removal  now  appealed 

Lkkds.       against)  and  the  order  of  sessions,  confinning  the  same^ 

were  to  be  respectively  quashed. 

CowUngy  in  support  of  the  order  of  sessions. — It  ap- 
pears that  the  former  order  in  this  case  was  quashed^  on 
the  ground  that  the  examinations  did  not  state  that  ^^  the'^ 
rent  had  been  paid,  Regina  v.  Leeds  (a);  butj  looking  at 
the  question  now  submitted  to  this  Court,  there  is  nq 
estoppel.  In  that  case,  certain  questions,  upon  certain 
objections,  were  asked  of  this  Court,  and  then  the  case 
stated,  that  if  the  Court,  of  Queen's  Bench  should  be  of 
opinion  that  the  objections,  or  any  or  either  of  them, 
should  have  prevailed,  then  the  order  of  removal  was  to 
be  quashed  for  deficiency  in  the  examinations ;  but  the 
court  of  quarter  sessions  could  not  have  meant  that, 
because  one  of  the  questions  applied  to  an  objection  to 
the  order,  and  not  to  the  examinations  at  all.  If  the 
court  of  quarter  sessions  ask  a  question  of  this  Court, 
and  say,  that  in  the  event  of  that  question  being  an- 
swered in  a  certain  way,  they  quash  the  order  for 
informality,  even  if  this  Court  decided  that  the  question 
went  to  the  merits,  the  parties  might  litigate  the  ques- 
tion again ;  the  case  is  now  the  same  as  if  the  sessions 
had  quashed  for  informality,  and  not  on  the  merits. 
[^Coleridgey  J. — Here  the  court  of  quarter  sessions  has 
quashed  the  order  for  deficiency  of  examinations ;  that 
is  ambiguous,  and  is  nearly  the  same  thing  as  if  they 
had  qui^hed  generally — deficiency  of  examinations  may 
be  substantial  or  matter  of  form — then  may  not  evidence 
be  received  to  exphdn  it  ?]  The  sessions  may  certainly 
inquire  what  was  meant  by  deficiency  of  examinations; 

(a)  1  New  Sess.  Cas.  186 ;  5  Q.  B.  R.  807. 
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Regina  v.    Widecombe  {a\  Regina  y,  Landkey  (b)  ;  but         i847. 
here  they  have  only  asked  whether  the  judgment  of  this    tT"^ 
Court  in  the  fonner  case  was  conclusive;  the  Court  «'• 

must  decide  that  precise  question.  Regina  v.  Elm  (c)  Lbbds. 
seems  to  make  against  the  respondents,  but  in  that  case 
the  order  was  quashed  on  the  motion  of  the  respond- 
ents. Again,  in  Regina  v.  St  Mary^  Lambeth  (rf),  the 
question  turned  upon  the  effect  of  an  order  of  sessions, 
quashing  an  order  on  the  ground  **  that  the  examina* 
tions  disclosed  no  settlement  on  the  face  thereof,"  here, 
by  the  judgment  of  this  Court,  the  order  was  quashed 
generally,  and  therefore  is  not  conclusive. 

Halltrnd  Pashley^  contril. — First,  the  point  decided  by 
this  Court  went  to  the  merits  of  the  settlement :  Regina 
V.  St  Mary,  Lambeth,  Regina  v.  Elleh  The  decision  of 
this  Court  was  that  the  order  should  be  quashed  gene- 
rally, and  that  must  be  taken  to  be  a  decision  upon  the 
merits,  unless  the  contrary  be  shewn.  [^Coleridge,  J. — 
Mr.  Cowling  relies  upon  the  judgmei\t  of  the  court  of 
quarter  sessions,  you  rely  upon  the  judgment  of  this 
Court]  The  appellants  rely  upon  the  judgment  of  the 
Court  of  Queen's  Bench,  because,  when  a  case  is  re- 
moved by  certiorari  into  this  Court,  and  the  opinion  of 
this  Court  taken,  the  case  is  not  sent  back  to  the  court 
of  quarter  sessions ;  but  whether  they  rely  on  the  de- 
cision of  the  Court  of  Queen's  Bench,  which  was 
general,  or  upon  the  decision  of  the  court  of  quarter 
sessions,  which  was  ambiguous,  in  either  case  evidence 
might  have  been  offered  by  the  respondents  to  explain 
it,  but,  as  no  such  evidence  was  offered,  the  decision  in 
the  former  appeal  operated  prim&  facie  as  an  estoppel : 
Regina  v.  Church  Knowle  (e). 

(a)  2  New  Sess.  Cas.  630.  (d)  7  Q.  B.  R.  587  ;  2  New 

lb)  Id.  623.  Sess.  Cas.  36. 

(c)  Id.  30  5  7  Q.  B.  R.  503.         (c)  7  A.  &  E.  471. 

VOL.  Ill  F  N.  S.  C. 
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1847.  1^9  as  is  admitted^  evidence  might  have  been  given 

ji^TouMR    ^y  *^  respondents  to  explain  the  grounds  of  the  de- 

^'  cision.  and  to  aliew  that  it  was  not  an  estoppel,  surely 

InbabiUnU  of  .  rtr^^  j 

Lkkds.  the  evidence  offered  by  the  appellants  to  shew  upon 
what  ground  the  judgment  of  the  Court  of  Queen's 
Bench  proceeded,  ought  to  have  been  allowed;  and  if  so, 
the  sessions  then  ha v^«  found  that  such  decision  did  pro- 
ceed on  the  insufficiency  of  the  examinations,  in  respect 
of  shewing  the  settlement  of  the  paupers,  Regina  v. 
EUel{a)  is  exactly  in  point,  the  only  difference  being, 
that  the  proceedings  in  this  case  ended  in  this  CJourt, 
but  in  Regina  v.  Ellel,  they  ended  at  the  sessions.  The 
case  has  been  argued  on  the  other  side  as  if  this  Court 

• 

only  quashed  the  order  of  sessions,  without  referring  to 
the  case ;  but  the  case  is  part  of  that  order,  and  the 
Court  will  look  at  the  grounds  upon  which  the  previous 
order  was  quashed. 

Lord  Denman,  C.  J. — I  think  it  clear  that  the 
former  judgment  was  prima  facie  an  estoppel ;  then  it 
was  open  to  the  respondents  to  explain  it,  and  to  shew 
that  it  was  quashed  on  a  matter  of  form — ^they,  how- 
ever, offered  no  evidence,  but  the  appellants  shewed 
that  it  was  quashed  for  a  substantial  reason.  If  the 
sessions  had  intended  to  decide  that  their  judgment  in 
the  former  appeal  was  not  binding  as  being  matter  of 
form,  they  ought  to  have  so  found  it,  and  then  the 
parties  might  afterwards  have  disputed  the  real  merits 
of  the  case.  If  they  had  in  this  case  called  it  matter  of 
form,  some  of  the  decisions  shew  that  it  is  really  not  so. 
Though  it  may  appear  at  first  sight  to  be  a  verbal  criti- 
cism, yet  it  may  be  a  substantial  omission,  for  the  rent 
for  one  whole  year  may  not  have  been  paid.  We  can 
only  look  to  the  judgment  of  the  court  below,  and  they 

(a)  2  New  Sew.  Cas.  39;  7  Q,.  B.  R.  59?. 
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have  found  that  the  order  should  be  quashed,  leaving  it         i847. 

doubtful  whether  for  form  or  substance,  and  in  this  case  .pj^^  quebk 

it  is  clear  that  evidence  was  admissible  to  explain  it  ,  .  ,  T* 

*■  Inhabitants  of 


Leeds. 


Coleridge,  J. — The  only  question  is,  as  to  what 
was  dedded  by  this  Court  and  the  court  of  quarter 
sessions.      This  Court  quashed  the  order  generally,  the 
court  of  quarter  sessions  quashed  it  in  such  a  way  as 
to  leave  it  ambiguous,  and  therefore  to  let  in  evidence 
to  explain  it.      The  appellants  put  in  the  former  deci- 
sion, and  contended  that  it  operated  as  an  estoppel 
The  sessions  rightly  decided  that  it  was  not  conclusive : 
then  the  obvious  consequence  ought  to  have  been  in 
their  minds,  that  evidence  might  have  been  given  on 
the  one  side,  to  do  away  with  the  former  decision,  and 
on  ilie  other,  to  shew  that  it  was  conclusive ;  but  the 
flesaions  appear  to  have  thought  that  it  was  conclusive 
as  to  being  for  matter  of  form.      In  this  the  sessions 
were  wrong :  but  supposing  them  to  be  wrong,  what  is 
the  effect  of  the  former  decision  ?    This  Court  found 
that  the  decision  proceeded  on  deficiency  of  examina- 
tions, on  a  point  going  to  the  settlement,  and  I  am 
dearly  of  opinion,  that  that  imports  merits ;  it  was  a 
failure  of  proof  before  the  removing  justices.      The 
court  of  quarter  sessions  is   now  strictly  a  court  of 
appeal.     Before  the  stat  4  &  5  Will.  4,  c.  76,  the  court 
of  quarter  sessions  was  only  nominally  so,  the  parties 
removing  did  not  trouble  themselves  with  what  had 
passed  before  the  justices,  but  might  have  set  up  any 
other  ground  of  removal      Now,  however,  it  is  strictly 
a  court  of  appeal,  to  decide  whether  the  justices  below 
have  acted  rightly  in  making  the  order,  though  they 
may  have  new  evidence  in  support  of  the  same  grounds 
of  removal      Here  the  sessions  could  not  but  see  that 
there  was,  upon  the  examinations,  a  defect  in  evidence 
as  to  a  nuiterial  fact — it  was  not  stated  that  the  rent 
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1847.         had  been  paid.     The  justices,  in  fact,  had  decided  u{K>n 

The  Queen     "sufficient  evidence ;    then  what  could  the   court  of 

inh  b^t«  f  9*^^^^  sessions  have  done  ?      There  is  no  process  of 

LsiDs.        nonsuit ;  but  the  quarter  sessions  have  introduced  the 

practice  of  making  an  entry  "  quashed  for  informality/* 

as  an  equivalent  to  a  nonsuit,  and  in  such  case^  this 

Court  will  not  interfere ;  but  if  they  do  not  do  so,  and 

we  see  that  it  was  for  insufficiency  of  examination,  on  a 

point  going  to  the  merits,  then  it  is  conclusive. 

WiGHTMAN,  J.,  concurred. 

Erle,  J. — The  evidence  shewed  that  the  former 
order  was  quashed  for  insufficiency  of  the  examinations, 
then  evidence  was  admissible  to  explain  that;  but  if 
unexplained,  the  decisions  shew  that  a  defect  in  state- 
ment of  the  settlement  is  a  defect  in  substance.  In  all 
cases  where  the  examinations  have  failed  from  verbal 
inaccuracy,  I  think  that  the  sessions  ought  to  enter 
^^  Quashed  not  upon  the  merits,"  in  order  that  the  real 
question  may  be  raised. 

Lord  Denman,  C.  J.— When  the  quarter  sessions 
see  clearly  from  the  evidence  adduced  before  them,  that 
there  has  been  a  verbal  mistake  in  the  examination, 
they  may  make  a  special  entry, "  Quashed  not  upon  the 
merits,"  though  the  defect  is  on  a  substantial  point. 

Order  quashed 
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The  Queen  v.  The  Inhabitants  of  Stainforth.  Dtc.Wth. 

vJN  the  trial  of  an  appeal  against  an  order  of  two  jus-  Where  a  town, 
tices  for  the  West  Riding  of  the  county  of  York,  for  S^jljj^*!;^ 
the  removal  of  William  Moore,  and  Elizabeth  his  wife,  one  church- 

•    ^  ^  ^        wardeDi  a  bind- 

and  their  three  children,  &om  the  township  of  Stain-  ingofanap. 
forth  to  the  township  of  Kirkby  Malham,  both  in  the  churchwarden 
said  Biding,  the  sessions  quashed  the  order,  subject  to  J^^  i^y^^*^" 
the  opinion  of  this  Court,  on  the  following  case : —  ^^^  ^4  Geo. 

The  examinations  on  which  the  said  order  was  made,  Examinations 
so  far  as  the  same  are  material  to  the  present  case,  were  ^SoTre-^  "* 
as  follows :— The  pauper,  William  Moore,  said,  "  I  am  ^^1^^  "^if »>*  ^ 

*^      r     ^  .       .  an  indenture  of 

thirty-two  years  or  thereabouts ;  I  was  married  in  May,  apprcnticeahip. 
1838,  at  the  parish  church  of  Giggleswick,  in  the  West  recited  an  order 
Kiding,  by  bans,  to  my  present  wife,  Elizabeth,  by  whom  5ie  bindS/*''^ 
I  have  three  children,"  (namins:  them).     "  We  are  now  ^^  *^«  '^^T' 

.,..  ,  ...  .  c^     •  anceatthefoot 

mhabitmg  and  residing  in  the  township  of  Stamforth  of  it  was  signed 
in  the  West  Kiding,  and  I,  being  poor,  am  not  able  to  ^^  £.,  justices 
support  myself  and  my  family.     My  father  and  mother  -^  the  n^g 

(being  the  same 
names  as  those 
of  the  justices  who  were  recited  as  having  made  the  order  for  the  binding) ,  but  the  order 
for  binding  was  not  set  out,  nor  any  statement  made  of  a  search  for  it : — Held^  1.  That  the 
examinations  were  sufficient,  as  the  recital  in  the  indenture,  certified  by  the  allowance  of 
the  justices,  was  primary  evidence  of  the  order  for  binding ;  and,  2.  That  the  allowance 
was  Talid  without  stating  the  justices  to  have  been  acting  '*  in  "  the  riding,  inasmuch  as 
the  approval  of  the  binding  being  an  act  personal  to  the  justices  who  make  an  order  for  it, 
the  place  where  the  allowance  is  signed  is  not  material. 

VOL.  in.  F  N.  8.  C. 
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1847.  died  before  I  was  three  years  old,  and  I  was  taken  care 
The  Queen  ^^  ^J  ^7  uncle,  William  Kitchen,  who  was  a  farmer  at 
Inhabiunts  f  Westside-houses,  in  the  parish  of  Kirkby  Malham,  in  the 
Stainforth.  West  Riding.  When  I  was  about  ten  years  of  age, 
being  a  poor  child  belonging  to  the  township  of  Lang- 
cliffe,  in  the  West  Riding,  I  was  bound  apprentice  by 
the  churchwardens  and  overseers  of  the  township  of 
Langcliffe,  to  John  Maugham,  then  of  the  township  of 
Kirkby  Malham,  tailor,  with  the  consent  of  two  justices 
of  the  peace  (one  of  them  being  of  the  quorum)  of  the 
West  Riding,  where  the  said  township  of  Langcliffe,  to 
which  township  I  then  belonged,  and  the  said  township 
of  Kirkby  Malham,  to  which  I  was  bound,  are  situate, 
the  said  township  of  Kirkby  Malham  being  within  a 
reasonable  distance  of  the  said  township  of  Langcliffe, 
by  indenture  bearing  date  the  17th  of  July,  1822, 
from  the  day  of  the  date  of  the  said  indenture  until  I 
should  attain  the  age  of  twenty-one  years.  I  went  into 
the  service  of  the  said  John  Maugham,  under  the  said 
indenture,  immediately  after  the  execution  thereof,  and 
served  him  under  it  for  about  three  years,  and  I  resided 
under  the  said  indenture  under  the  said  John  Maugham 
in  the  said  township  of  Kjrkby  Malham,  as  his  appren- 
tice, for  the  said  term  of  three  years.  About  the  end 
of  three  years  from  the  time  of  my  binding,  my  master, 
the  said  John  Maugham,  not  having  any  work,  and  not 
being  able  to  provide  me  with  food  and  clothing,  sent 
me  home  to  my  uncle,  the  said  William  Kitchen,  with 
whom  I  remained  for  many  years  afterwards,  working 
for  him  on  his  farm,  and  never  went  back  to  Maugham, 
or  served  any  further  under  my  indenture.  Shortly 
after  Maugham  sent  me  back  to  my  uncle,  I  went  with 
my  uncle  down  to  the  magistrates'  meeting  at  Grargrave, 
in  the  West  Riding,  where  Maugham  also  went.  Maug- 
ham there  produced  a  copy  or  duplicate  of  my  inden- 
tures, I  cannot  say  which  he  delivered  to  the  justices 
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present ;  and  the  circumstances  being  inquired  into,  it        1847. 
was  agreed  my  apprenticeship  should  be  dissolved,  and    rj^  Qubew 
the  copy  or  duplicate  indenture  which  Maugham  pro-  y- 

duced  was  given  up  to  my  uncle."  Staimforth. 

Samuel  Hall  said,  "  In  1822,  and  for  some  years  be- 
fore and  after  then,  I  was  clerk  to  John  Nicholas  Coul- 
thurst.  Esquire,  and  the  Reverend  Anthony  Lister,  two 
of  the  justices  of  the  peace  of  His  then  Majesty  King 
George  the  Fourth,  then  residing  in  or  near  Gargrave, 
in  the  West  Kiding,  and  I  attended  the  petty  sessions 
held  by  them  from  time  to  time  as  their  clerk.  I  have 
looked  at  the  apprentice  indenture,  hereunto  annexed, 
produced  by  John  Robinson,  constable  of  Langcliffe, 
and  marked  *A.,'  bearing  date  the  17th  July,  1822; 
such  part  of  the  body  of  that  indenture  as  is  in  writing, 
and  not  in  print,  is  in  my  handwriting ;  I  filled  it  up 
for  the  parties  to  sign,  and  on  the  day  of  the  date  of  the 
said  indenture  I  saw  Richard  Foster,  William  King,  and 
John  Maugham,  the  parties  to  the  said  indenture,  and 
therein  named,  severally  sign  and  deliver  the  said  inden* 
ture  as  their  act  and  deed  respectively,  and  I  did  then 
and  there  sign  the  memorandum  at  the  foot  of  the  said 
indenture  as  witness  to  the  signing,  sealing  and  deli- 
vering thereof.  I  swear  that  the  several  names,  *  Richard 
Foster,'  *  William  Kjng,'  and  *  John  Maugham,'  severally 
subscribed  to  the  said  indenture,  and  the  seals  thereto 
affixed,  are  respectively  the  proper  handwritings  and  seals 
of  the  said  Richard  Foster,  William  King,  and  John 
Maugham,  the  parties  to  the  said  indenture,  and  therein 
mentioned,  and  the  signature  S.  Hall,  subscribed  to  the 
said  memorandum  of  attestation,  is  my  proper  hand- 
writing, and  the  signatures  *J.  N.  Coulthurst,'  and 
*  Anth.  Lister,'  subscribed  to  the  consent  to  the  putting 
forth  of  the  said  William  Moore  as  an  apprentice,  bear- 
ing date  the  16th  of  July,  1822,  written  and  printed  at 
the  foot  of  the  esad  indenture,  are  the  proper  handwriting 

f2 
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1847.         of  the  said  John  N.  Coulthurst  and  Anthony  Lister, 
-^"■^[     *      two  of  His  then  Majesty's  justices  of  the  peace  for  the 

p.  West  Riding,  who  signed  the  same  in  my  presence." 

STAiNroaxH.  Richard  Foster  said,  "I  was  churchwarden  of  the  town- 
ship of  Langcliffe,  in  the  West  Riding,  and  William 
King,  of  Langcliffe,  was  one  of  the  overseers  from  the 
spring  of  1822  to  the  spring  of  1823;  and  during  the 
month  of  July,  1822,  the  indenture  of  apprenticeship 
marked  *A.,'  now  produced  by  John  Robinson,  was 
signed  and  sealed  and  delivered  by  us,  on  the  day  of  the 
date  thereof,  as  such  churchwarden  and  overseer." 

John  Robinson  said,  ^^  I  am  one  of  the  constables  of 
the  township  of  Langcliffe,  in  the  West  Riding,  and  a 
farmer  in  that  township.  In  consequence  of  the  settle- 
ment of  the  pauper,  William  Moore,  being  in  question, 
I  searched  the  township  chest  of  the  said  township  con- 
taining the  documents  belonging  to  the  township  officers 
of  Langclifie,  and  relating  to  the  township,  and  there 
found  the  indenture  of  apprenticeship,  bearing  date  the 
17th  of  July,  1822,  which  I  now  produce,  and  which  is 
marked  with  the  letter  *  A.'  The  township  chest  is 
kept  at  the  house  of  William  Clayton,  Esq.,  who  resides 
and  is  a  ratepayer  in  the  said  township  of  Langcliffe, 
where  it  is  deposited  by  the  overseers  for  safe  custody." 

Copy  Apprentice  Indenture. 
«  A." 
This  indenture  made  the  17th  of  July,  a.d.  1822, 
witnesseth  that  Richard  Foster,  churchwarden  of  the 
township  of  Langcliffe,  in  the  West  Riding  of  the  county 
of  York,  and  William  King,  overseer  of  the  poor  of  the 
said  township,  by  and  with  the  consent  of  His  Majesty's 
justices  of  the  peace  for  the  said  Riding,  whose  names 
are  hereunto  subscribed,  and  by  virtue  and  in  pursuance 
of  an  order  in  writing  made  by  and  under  the  seals  of 
Anthony  Lister,  clerk,  and  John  Nicholas  Coulthurst, 
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Esq.,  justices  of  the  peace  in  and  for  the  said  Hiding,         i847. 
in  pursuance  of  the  statute  in  that  case  made  and  pro-    ^i^T^^^ 
vided,  and  bearing  date  the  16th  of  July  instant,  have    ,       «'• 

-.1.1,,  ,  t     ,  Inhabitants  of 

put  and  placed,  and  by  these  presents  do  put  and  place  STAiNFoaxB. 
William  Moore,  aged  10  years,  or  thereabouts,  a  poor 
child  of  the  said  township  of  Langcliffe,  apprentice  to 
John  Maugham,  of  Kirkby  Malham,  with  him  to  dwell 
and  serve  from  the  day  of  the  date  of  these  presents  until 
the  said  apprentice  shall  come  to  the  age  of  twenty-one, 
according  to  the  statute  in  that  case  made  and  provided,  . 
during  all  which  term  the  said  apprentice  his  said  master 
faithfully  shall  serve  in  all  lawful  business  according  to 
his  power,  wit,  and  ability,  and  honestly,  orderly,  and 
obediently  in  all  things  demean  and  behave  himself  to- 
wards his  said  master  and  all  his  during  the  said  tenn; 
and  the  said  John  Maugham  for  himself,  his  executors 
and  administrators,  doth  covenant  and  grant  to  and  with 
the  said  churchwardens  and  overseers,  and  every  of  them, 
their  and  every  of  their  executora  and  administrators, 
and  their  and  every  of  their  successors  for  the  time  being, 
hj  these  presents,  that  the  said  W^illiam  Moore  the  said 
apprentice,  in  the  art,  trade,  or  mystery  of  a  tailor, 
shall  and  will  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  in  the  best  way  and  manner  that  he  can, 
and  shall  and  will  during  all  the  term  aforesaid  find, 
provide,  and  allow  unto  the  said  apprentice  such  compe- 
tent and  sufficient  meat,  drink,  apparel,  lodgings,  wash- 
ing, and  other  things  necessary  and  fit  for  an  apprentice; 
provided  always  that  the  said  last-mentioned  covenant 
on  the  part  of  the  said  John  Maugham,  his  executors 
and  administrators,  to  be  done  and  performed,  shall  con- 
tinue and  be  in  force  for  no  longer  term  than  for  three 
calendar  months  next  after  the  death  of  the  said  John 
Maugham,  in  case  he  the  said  John  Maugham  shall  hap- 
pen to  die  during  the  continuance  of  such  apprenticeship. 
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1847.         according  to  the  provisions  of  an  act  passed  in  the  32nd 

The  QuEKN     y^^  ^^  *^®  reign  of  King  George  the  Third,  intituled 

,  ,  ,  ?*       .    "  An  Act  for  the  further  regulations  of  Parish  Appren- 

Inhabitantiof      .  .  . 

Stainforth.  tices;"  and  also  shall  and  will  so  provide  for  the  said 
apprentice  that  he  be  not  any  way  a  charge  to  the  said 
township  of  Langcliffe,  or  parishioners  of  the  same,  but 
of  and  from  all  charge  shall  and  will  save  the  said  town- 
ship harmless  and  indemnified  during  the  said  term.  In 
witness  whereof  the  parties  above  said  to  these  present 
indentures  interchangeably  have  set  their  hands  and  seals, 
the  day  and  year  first  above  written. 

We  whose  names  are  here-^ 
under  written,  justices  of  the 
peace  of  the  Riding  "aforesaid," 
(whereof  one  is  of  the  quorum), 
do  consent  to  the  putting  forth 
William  Moore  an  apprentice 
according  to  the  intent  and 
meaning  of  this  indenture,  and  do 
sign  this  our  allowance  of  such 
indenture  of  apprenticeship  be- 
fore the  same  hath  been  exe- 
cuted by  any  of  the  other  par- 
ties thereto,  in  pursuance  of  the 
statute  in  such  case  made  and 
provided.  Dated  this  1 6th  day 
of  July,  A.D.  1822. 

j.  n.  coulthurst. 
Anthony  Lister. 

Sealed  and  delivered  in  the  presence  of 

S.  Hall. 

This  is  the  apprentice  indenture  marked  "  A.,"  re- 
ferred to  in  the  several  examinations  of  William  Moore, 
John   Robinson,   Samuel   Hall,    and  Richard   Foster, 


RichardFoster  (l.  8.). 
^William  Ejlng  (l.  g.). 
John  Maugham  (l.8.). 
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hereunto  annexed^  and  sworn  before  us  the  10th  day  of        1847. 
March,  1845.  The  Quben 

Thomas  Ingleby,  j^^^^tn  of 

Thomas  Birkbeck,  Stainforth. 

Two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  West  Riding 
of  the  county  of  York. 

1st.  At  the  trial  of  the  appeal  the  appellants  first 
objected  under  the  grounds  of  appeal,  which  raised  the 
objection,  that  the  examinations  were  bad,  inasmuch  as 
it  did  not  therein  appear  that  the  binding  of  the  pauper 
apprentice  was  by  proper  officers  of  the  township  of 
Laugcliffe,  or  that  such  binding  was  by  a  proper  and 
sufficient  number  of  such  proper  officers.  The  sessions 
overruled  the  objection,  subject  to  the  opinion  of  this 
Court.  The  appellants  secondly  objected,  that  the  ex- 
aminations were  bad,  inasmuch  as  they  did  not  shew,  that 
previous  to  the  making  of  the  said  indenture  any  order 
of  justices  had  been  made  that  the  overseer  or  overseers 
of  the  place  to  which  the  said  William  Moore  belonged 
should  be  at  liberty  to  bind  him  apprentice;  or,  if  any 
evidence  of  such  order  was  set  forth  in  the  said  examina- 
tions, it  was  secondary  evidence  improperly  admitted  by 
the  justices  who  made  the  order  appealed  against,  no 
evidence  having  been  given  before  them  to  account  for 
the  non-production  before  them  of  the  said  order  of 
binding.  The  sessions  overruled  the  last-mentioned 
objection,  subject  to  the  opinion  of  this  Court. 

The  appellants  thirdly  objected,  that  the  allowance  of 
the  indenture  was  bad  on  the  face  of  it,  inasmuch  as  it 
did  not  shew  that  it  was  made  within  the  jurisdiction  of 
the  justices  who  made  it.  The  sessions  held  the  last- 
mentioned  objection  to  be  fatal,  subject  to  the  opinion  of 
this  Court 
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1847.  If  this  Court  should  be  of  opinion  that  any  one  of 

The  Queen  ^hesc  three  objections  is  a  valid  <Jne,  then  the  order  of 

,  ,    «•  sessions  is  to  be  confirmed;  otherwise  the  order  of  ses- 

Inhabitants  of  .         .        < 

Stainfortr.  sions  IS  to  be  quashed,  and  the  order  of  the  justices  to 
be  confirmed. 


J.  T.  Ingham  {Hall  was  with  him)  for  the  appellants  (a). 
— There  are  three  questions  for  the  Court  to  decide ; 
first,  whether  the  binding  of  the  pauper  as  an  apprentice 
was  by  proper  persons,  and  by  a  proper  number  of  them ; 
secondly,  whether  evidence  of  an  order  of  justices  for 
binding  out  the  pauper  was  properly  received  by  the  re- 
moving justices ;  lastly,  whether  the  allowance  of  the 
binding  by  two  justices  appears  to  have  been  made  in  a 
proper  place,  and  sufficiently  shews  their  jurisdiction  in 
that  respect. 

As  to  the  first  point. — The  binding  of  th&  pauper, 
which  was  in  1822,  was  by  one  churchwarden  and  one 
overseer  of  the  township  where  he  lived ;  but,  as  it  has 
been  decided  that  a  churchwarden  is  not,  by  virtue  of 
his  office,  an  overseer  of  the  poor,  within  the  limits  of  a 
township.  Rex  v.  The  Justices  of  the  North  Riding  of 
Yorkshire  (J),  and  that,  in  binding  an  apprentice  by  the 
overseers  of  a  township,  the  churchwardens  of  the  parish 
need  not  join.  Rex  v.  Nantioich  (c),  the  binding  in  this 
case  may  be  considered  to  have  been  by  the  overseers 
only ;  and  the  question  therefore  is  raised,  whether 
one  overseer  alone  can  bind.  It  is  submitted  that  he 
cannot.  The  13  &  14  Car.  2,  c  12,  s.  21,  enacts,  that, 
in  the  townships  therein  specified,  two  or  more  overseers 
shall  be  appointed,  who  shall  execute  all  powers  for  the 
necessary  relief  of  the  poor,  as  limited  and  mentioned  in 

(a)  June  5th,    before   Lord        {b)  6  A.  &  E.  86.3. 
Denman,  C.  J.,  Patteson,  Cole-        (c)  16  East,  228. 
ridge,  and  Erle^  Js. 
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and  by  the  43  Eliz.  c.  2,  and  the  power  to  bind  appren-        i847. 
tices  is  one  of  those.     By  the  fifth  sect,  of  the  43  Eliz,     TheQuMN 
€•  2,  the  power  to  bind  apprentices  is   given  to  the  »• 

.       .  ■  Inhabitant!  of 

*^  said  churchwardens  and  overseers^  or  the  greater  part  Stainforth. 
of  them ;"  and  a  reference  to  the  first  section  of  that  act 
shews  what  is  meant  by  the  word  "  said,"  namely,  "  the 
churchwardens,  and  four,  three,  or  two  overseers."  Upon 
the  words  of  these  statutes,  therefore,  the  power  of  bind- 
ing apprentices  cannot  be  executed  where  the  number 
of  overseers  has  been  reduced  below  two.  No  autho- 
rity has  decided  this  point  one  way  or  the  other.  The 
17  Greo.  2,  c  38,  8.  3,  was  probably  passed  for  the  pur- 
pose of  obviating  the  inconvenience  which  might  result 
from  such  a  state  of  the  law.  Neither  can  it  be  con- 
tended, on  the  other  side,  that,  as  the  indenture  has  been 
allowed  by  justices,  it  must  be  presumed  to  have  been 
executed  by  all  the  overseers  surviving  at  the  time  of 
its  date,  under  the  authority  of  Rex  \!  Hinckley  (a),  and 
Rex  V.  Cate8by{b)\  for  Foster,  in  his  examination, 
states,  that  there  were  two  overseers  of  Langcliffe  during 
the  month  of  July  1822,  and  consequently  no  such  pre- 
sumption can  arise.  Secondly,  the  examinations  are 
bad,  because  they  do  not  shew  any  order  of  justices  for 
the  binding,  nor  that  any  such  was  produced  before  the 
removing  justices.  That  ought  to  have  appeared,  as  the 
indenture  was  made  aft:er  the  passing  of  the  56  Greo.  3, 
c.  139,  which,  by  sections  one  and  five,  provides  that  no 
parish  apprentice  shall  gain  a  settlement  unless  an  order 
of  two  justices  for  his  binding  shall  have  been  duly  ob- 
tained :  Regina  v.  Chiswick  (c).  It  is  true,  that  such  an 
order  is  referred  to  in  the  indenture  itself,  but  that  is 
not  sufficient ;  such  a  recital  would  afford  no  proof  to 

(a)  12  East,  301.  (h)  2  B.  &  C.  814. 

(c)  1  NewSess.  Cas.  117. 
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1847.         the  justices  who  made  the  order  of  removal,  that  the 
The  Queen     Order  for  binding  had  in  fact  been  made.     Regina  v. 
!^*  East  Stonehouse  (a)  is  a  direct  authority.     There  the 

Stainforth.  same  point  arose,  and  Lord  Denmariy  C.  J.,  in  giving 
judgment,  says,  "  Of  these  two  facts  the  latter  (namely 
the  allowance)  is  quite  without  weight  in  helping  to 
the  inference,"  (as  to  the  existence  of  the  order  for 
binding) ;  "  and  it  would  be  carrying  the  presiunption 
that  all  things  have  been  rightly  done  as  required  much 
farther  than  reason  or  authority  warrants."  Although, 
imder  the  5^  Geo.  3,  c.  139,  s.  1,  the  justices  who  allow 
an  indenture  must  be  the  same  as  those  who  make 
the  order  for  the  binding,  yet  no  presumption  arises 
from  the  fact  of  allowance  as  to  the  existence  of  an  or- 
der for  the  binding,  because  the  presumption  applies  only 
to  persons  and  courts  acting  within  the  scope  of  their 
jurisdiction ;  and  no  justices  could  have  jurisdiction  to 
allow  an  indenture,  unless  there  had  been  a  previous 
order  for  the  binding.  The  proof  of  such  order  for  the 
binding  is,  therefore,  the  foundation  of  every  presump- 
tion that  can  be  made,  and  it  is  arming  in  a  circle  to 
say,  that  it  may  itself  be  presumed. 

Thirdly,  the  allowance  of  the  binding  by  the  justices 
does  not  appear  to  have  been  made  at  a  place  within 
their  jurisdiction  ;  it  only  states,  that  they  were  justices 
"for  the  West  Riding."  This  is  a  judicial  act.  Rex  v. 
Hamstall  Ridware  (b),  and  all  judicial  acts,  whether  they 
be  orders  of  justices,  convictions,  warrants,  or  examina- 
tions of  paupers,  must  shew  upon  the  face  of  them  the 
authority  by  which  they  are  made.  Regina  v.  Stockton(c) 
is  an  example  of  the  strictness  required  in  this  respect 
It  is  also  the  execution  of  a  special  statutory  power. 


(a)  2  New  Sess.  Cas.  588.  {b)  3  T.  R.  380. 

(c)  2  NewSes8.  Cas.] 6. 
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and  the  remarks  of  Lord  JSllenbaroughy  in  Bex  v.  Aus-         i847. 
irej/  (a),  apply.     He  says,  "  It  is  a  general  principle  of    xhTooEBN 
law,  that,  whenever  a  power  is  given  to  any  particular  5« 

persons  to  do  any  written  act  in  any  particular  manner,    Staimvorth. 
or  under  certain  peculiar  circumstances,  whether  it  be 
parish  officers  or  magistrates,"  ^^  their  authority  must 
appear  on  the  instrument  itself." 

Pdshley  and  Pickering^  contra. — The  justices,  who 
appear  in  the  indeuture  to  have  made  an  order  for  the 
binding,  are  stated  to  have  been  justices  acting  ^^  in  and 
for''  the  West  Biding;  and,  as  the  same  names  are 
fflgned  to  the  allowance,  it  will  be  inferred  that  the  per- 
sons were  the  same,  Regina  v.  Ashburton(b)y  and  then 
their  jurisdiction  appears.     In  Regina  v.  Stockton  (c)  an 
order  of  removal  was  held  bad,  because  it  did  not  shew 
that  the  complaint  was  made  to  the  justices  within  their 
jurisdiction;  that  may  be  considered  as  analogous  to 
the  order  for  binding,  as  each  is  the  commencement  of 
the  proceedings  in  each  case,   and,  consequently,  the 
order  for  binding  must,  no  doubt,  make  the  jurisdiction 
fully  appear ;  but  the  same  strictness  may  be  unneces- 
sary in  a  proceeding  by  the  same  parties  at  a  subsequent 
stage.     In  Rex  v.  Countesthorpe  (J),  the  same  objection 
might  have  been  taken  to  an  indenture,  as  the  justices 
were  there  stated  to  have  been  "justices  of  the  peace 
for  the  said  county  dwelling  in  or  near  the  said  parish," 
and  yet  the  indenture  was  held  good ;  and  Rex  v.  St. 
Mary,  Leicester  (e),  was  a  similar  case. 

The  allowance  b  not  to  be  looked  at  alone,  but  in 
connection  with  the  other  documents :  besides,  it  pur- 
ports to  have  been  made  "  in  pursuance  of  the  statute  in 

{a)  6  M.  &  S.  324.  (d)  2  B.  &  Ad.  487. 

(b)  2  New  Seas.  Cas.  310.  {e)  1  B.  &  Aid.  327. 

(c)  Ibid.  16. 
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1847.  that  case  made  and  provided;"  and  in  Rex  v.  Farring- 
The  QuKBN  don{a)y  where  equivalent  words  were  used  by  justices  in 
-  .^  f  ®^S^^^S  their  allowance  of  a  certificate  of  settlement, 
Stainvorth.  BuUeTi  J.,  says,  "  In  this  case  they  have  allowed  the 
certificate,  saying,  *  being  first  proved  to  be  duly  exe- 
cuted as  the  statute  in  that  case  directs  and  appoints.' 
We  cannot  deny  credit  to  the  magistrates  in  the  execu- 
tion of  that  trust  which  the  Legislature  has  reposed 
in  them."  [^Coleridge^  J.  —  That  was  a  question  of 
jurisdiction.]  The  certificate  there  was  held  good; 
and  if  the  jurisdiction  in  this  case  be  granted,  then  we 
contend  the  justices  acted  properly.  The  allowance, 
however,  of  the  binding,  after  the  order  for  it  has  been 
made,  is,  since  the  passing  of  the  5^  Geo.  3,  c.  139, 
a  ministerial  act.  Before  that  statute,  it  was,  no  doubt, 
judicial.  Rex  v.  HamstaU  Ridware{b);  but  now  it  is 
the  order  for  binding  which  is  judicial,  and  the  allow- 
ance a  mere  form.  It  seems  clear  that  ministerial  acts 
may  be  done  by  justices  put  of  their  county.  pLord 
Denmariy  C.  J. — Have  you  any  authority  for  that?] 
Yes  ;  Helier  v.  The  Hundred  of  Benhurst  {c)  is  an  au- 
thority. And  in  Comyns'  Digest,  tit.  "  Justice  of  the 
Peace,"  (B.  1),  it  is  laid  down  thus:  "  But  a  mere  exa- 
mination, if  he  exercise  no  jurisdiction,  he  may  take, 
being  out  of  his  precinct"  [Coleridge^  J. — That  passage 
refers  to  Cro.  Car.  213;  and  there  the  argument  was, 
that  the  character  of  justice  was  merely  matter  of  de- 
scription.] Assuming,  however,  this  to  be  a  judicial 
act,  there  is  no  authority  for  saying  that  it  is  such  a 
one  as  must  shew  jurisdiction  upon  the  face  of  it,  to 
the  extent  contended  for  on  the  other  side;  indeed, 
there  are  cases  to  the  contrary :  Regina  v.  SUkstane  ((f). 


(o)  2  T.  R.  472.  (c)  Cro.  Car.  211. 

(b)  3  T.  R.  380.  (d)  2  Q.  B.  R.  620. 


i 
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fl 

Taylor  v.   Clemson  (a),  Rex  v.   Verelst  (ft).     The  rule         1847. 
that  no  presumption  can  be  made  in  favour  of  juris-     ^he  Qubbn 
diction,  is  confined  to  those  cases  where  an  indictment    ,  ,  ,?• 

Inhabitants  of 

will   lie  for  non-performance  of  an  act  ordered  to  be    Stainvorth. 

done;  whereas  the  5Q  Geo.  3,  c  139,  s.  1,  only  enacts, 

that,  after  the  order  for  binding  has  been  delivered  to 

the  overseers,  they  shall  be  at  liberty  to  bind — not  that 

they  shall  be  compelled  to  do  so.     Parol  evidence  may 

be  received ;  and  it  has  been  proved  in  this  case  that 

the  allowance  was  in  fact  made  in  the  Biding. 

As  to  the  second  objection,  that  there  was  no  legal 
evidence  before  the  removing  justices  of  the  order  for 
binding — Regina  v.  Ea^t  Stonehouse  (c),  quoted  on  the 
other  side,  is  distinguishable,  as  there  the  indenture  had 
been  lost ;  and  there  was  no  ground  for  presuming  that 
the  justices  who  allowed  the  binding  were  the  same  as 
those  who  made  an  order  for  it.  Rex  v.  Whiston  (d)  and 
Rex  V.  Whitney  (e)  shew  the  general  rule,  that,  where 
a  duty  is  performed  by  a  public  officer,  he  is  presumed 
to  have  discharged  it  rightly.  Here  the  act  of  Parlia- 
ment casts  upon  the  justices  the  duty  of  taking  care, 
before  they  allow  an  indenture,  that  it  shall  refer  to  the 
order  for  binding.  The  intention  of  the  Legislature  in 
requiring  that  may  have  been  to  raise  the  presumption 
of  the  existence  of  such  an  order,  without  producing 
it  in  evidence. 

Lastly,  as  to  the  objection,  that  the  indenture  does 
not  appear  to  have  been  executed  by  the  proper  officers. 
Rex  V.  Hinckley  (^f)  is  an  answer.  In  that  case,  an  in- 
denture had  been  executed  by  one  churchwarden  and 
one  overseer ;  and  it  was  held,  that,  in  the  absence  of 
any  evidence  to  the  contrary,  it  was  to  be  presumed  that 

(a)  2  Q.  B.  R.  978.  (d)  4  A.  &  E.  607. 

(b)  3  Camp.  432.  (e)  5  A.  &  E.  19J. 

(c)  2  New  Seas.  Cas.  688.  '(/)  12  East,  361. 
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1847.         tJ^cy  constituted  a  majority  of  the  parish  officers,  and 

The  QuKBN     ^^^*  ^^  execution  was,  therefore,  good.     [^Coleridffey  J. 

y.  —Was  the  13  &  14  Car.  2,  c  12,  referred  to  in  that 

Inhabitants  of 

Stainvorth.  case?]  Yes;  and  tlie  same  principle  is  recognised  in 
Rex  V.  £arl  J^ilton  (a),  Bex  v.  Catesby  (b),  and  Rex  v. 
St.  MargarefSy  Leicester  {c),  [^Coleridge^  J.  — Still  Rex 
V.  The  Justices  of  the  North  Riding  {d )  shews  that  the 
churchwarden  is  not  an  overseer  in  a  township.]  That 
difficulty  is  met  by  54  Geo.  3,  c  107,  ss.  1  and  2,  which 
provides  that  the  execution  of  an  indenture  of  appren- 
ticeship by  a  churchwarden  or  chapelwarden  of  a  town- 
ship maintaining  its  own  poor,  although  sworn  in  as 
churchwardens  of  the  parish,  shall  be  deemed  as  valid 
as  if  they  had  been  sworn  in  as  churchwardens  of  the 

township. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — In  this  case  the  first  objection  of  the  appel- 
lants was,  that  the  binding  by  an  officer,  stated  to  be 
churchwarden  of  a  township,  and  by  one  of  two  over- 
seers, was  not  a  binding  by  a  majority  of  the  overseers, 
as  the  churchwarden  of  a  township  is  not  for  all  pur- 
poses an  overseer  of  it ;  but  a  sufficient  answer  to  this 
objection  is  to  be  found  in  the  54  Geo.  3,  c  107,  s.  2, 
which  makes  indentures  by  the  major  part  of  the  over- 
seers and  persons  acting  as  churchwardens  of  a  town- 
ship, as  valid  as  indentures  by  the  major  part  of  the 
overseers  and  churchwardens  of  a  parish.  Upon  this 
point  we  think  the  sessions  were  right. 

The  second  objection  of  the  appellants  was,  that  the 
examinations  were  bad  in  not  shewing  the  original  order 
for  binding  or  a  search  for  it,  so  as  to  make  secondary 

(a)  1  B.  &  Aid.  275.  (c)  2  B.  &  Aid.  200. 

{b)  2  B.  &  C.  814.  ((/)  G  A.  &  E.  8^3. 
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evidence  of  it  admissible ;  but  we  concur  with  the  ses-         i847. 
sions  in  deciding  against  the  objection.     The  recital  of    xhe  Qubbn 
the  order  in  the  indenture,  certified  by  the  allowance  of  5- 

the  justices,  is,  in  our  judgment,  admissible  as  primary    Stainforth. 
evidence  of  the  order.     It  is  made  in  discharge  of  a  duty 
imposed  by  56  Geo.  3,  c.  139,  s.  1,  and  imposed  pro- 
bably for  the  purpose  of  making  evidence  of  the  order. 

The  third  objection  was,  that  the  allowance  by  the 
justices  was  void,  because  it  was  not  stated  to  be  by 
justices  "  in  "  the  West  Riding,  but  only  by  justices 
"  for  "it     A  rule  has  been  often  recognised  in  respect 
of  proceedings  by  magistrates,  requiring  all  the  facts  to 
be  stated  which  are  necessary  to  shew  that  a  tribunal  has 
been  lawfully  constituted,  and  has  jurisdiction.     There 
is  good  reason  for  the  rule  where  a  special  authority  is 
exercised  which  is  out  of  the  ordinary  course  of  common 
law,  and  is  confined  to  a  limited  locality,  as  in  the  case 
either  of  warrants  for  arrest,  commitment,  or  distress,  or 
of  convictions,  or  orders  by  local  magistrates.     Where 
the  duty  of  promptly  enforcing  the  instrument  is  cast 
on  officers  of  the  law,  and  the  duty  of  unhesitating  sub- 
mission on  those  who  are  to  obey,  it  is  requisite  that  the 
instrument  so  to  be  enforced  and  obeyed,  should  shew, 
on  inspection,  all  the  essentials  from  which  such  duties 
arise.     But  a  certificate  that  an  indenture  is  in  pursu- 
ance of  an  order  for  bmding,  has  none  of  these  incidents : 
efiect  is  given  to  it  without  resort  to  the  powers  and 
duties  above  described,  and  the  reason  for  an  exact  state- 
ment of  all  particulars  on  the  instrument  itself  ceases. 
In  respect  of  such  an  instrument,  the  ordinary  maxim 
for  construing  in  favour  of  validity  may  well  be  applied : 
the  ordinary  power  of  proving  by  extrinsic  evidence 
essential  facts  not  expressed  in  the  writing  may  be  ex- 
ercised, and  as  the  act  of  approval  is  personal  to  the 
magistrates  who  make  the  order  for  binding,  the  place 
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1847.  where  the  approval  is  signed  appears  to  be  immaterial. 
The  QuEBN  ^^  ^'  ^'  ^W5^ey  (fl),  the  language  of  the  Court,  over- 
Inhabitants  f  ^^S  *^  objection  to  the  allowance  by  two  justices  of 
SxAiNroRTH.  a  pauper's  certificate^  because  the  parish  lay  in  two 
counties,  and  they  were  justices  for  one  only,  supports 
the  view  here  taken :  "the  allowance  of  a  certificate  by 
the  justices  is  not,  like  the  removal  of  a  pauper,  strictly 
an  act  of  jurisdiction  ;  although  the  justices  have  a  dis- 
cretionary power  to  refuse  or  allow  a  certificate,  yet  the 
allowance  is  merely  a  voucher  that  credence  is  due  to 
the  acknowledgment  of  the  parish  officers :  for  that  pur- 
pose the  justice  of  either  county  might  be  supposed  to 
have  a  competent  knowledge  of  the  parties."  Where  it 
appeared  that  the  examination  of  a  person  robbed  in 
Berkshire  had  been  taken  by  a  magistrate  of  Berks  in 
the  Temple,  it  was  held  valid  by  the  judges  of  all  the 
courts,  on  the  ground  that  the  statute  did  not  direct  any 
act  of  jurisdiction,  but  gave  a  direction  as  to  the  persons 
who  should  take  an  examination ;  and  it  was  sidd  there 
was  this  difierence,  where  a  justice  doth  an  act  to  compel 
another  to  perform,  as  to  imprison  any  for  non-perform- 
ance, or  to  command  one  for  any  offence  to  be  impri- 
soned, such  acts  cannot  be  done  in  any  place  but  where 
the  jurisdiction  extends,  but  informations  and  some  re- 
cognisances may  be  taken  out  of  the  county  :  Helier  v. 
The  Hundred  of  Benhurst(Jb\  The  examination,  under 
the  Mutiny  Act,  of  a  soldier,  as  to  his  settlement,  is  an- 
other instrument  of  the  same  class.  It  is  essential  to  its 
validity,  that  the  soldier  should  be  quartered  within  tjie 
jurisdiction  of  the  magistrates  taking  it ;  but  the  judges 
who  rejected  an  examination  for  a  defect  on  this  point, 
both  express  themselves  to  the  effect,  that  that  essential 
fact  might  be  added  by  evidence  aliunde ;  and  it  follows 
that,  in  their  opinion,  it  was  not  necessary  to  expressly 

(o)  6  M.  &  S.  319,  321.  {h)  Cro.  Car.  211,  213. 
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state  it  in  the  instrument:  Rex  y.  All  SaintSy  Souih-        1847. 
amptan  (a).     Where  the  jurat  of  a  return  under  the    ^^  quiek 
Bankers'  Act,  7  Geo.  4,  c.  46,  s.  5,  which  should  be  veri-  ,  ,  ,5' 

.       .  ,  Inhabitant  of 

fied  on  oath  before  a  justice  of  the  peace,  purported  to  be  Staintorth. 
made  before  A.  B.,  without  stating  him  to  be  a  justice  of 
the  peace,  but  extrinsic  evidence  of  this  fact  was  given, 
the  Court  held  the  return  valid:  Bosanquetv.  Woodfard(b). 
Many  inquisitions  before  sherifis  and  others,  under  rail- 
way and  other  acts,  have  been  attempted  to  be  impeached 
upon  the  rule  above  referred  to,  and  have  been  decided 
to  be  valid,  although  essential  facts  were  not  expressly 
stated.  The  Courts  have  not  gone  upon  the  distinction 
between  inquisitions,  which  are  in  effect  certificates  of 
value,  and  judicial  orders ;  but  these  cases  may  well  be 
referred  to,  as  shewing  the  necessity  for  distinguishing 
between  instruments  which  differ  so  much  in  their  na- 
ture :  Doe  d.  Payne  v.  The  Bristol  and  Exeter  Railway 
Company  {c\  Reg.  v.  The  Trustees  of  Swansea  Har- 
hour{i)y  Taylor  v.  Clemson{ey  Upon  the  whole,  we 
come  to  the  conclusion,  that  the  allowance  which  was 
valid  in  fact,  is  not  void  on  account  of  the  form  in  which 
it  is  expressed,  and  that  the  sessions  are  wrong  in  this 
respect.  Their  order  therefore  is  quashed,  and  the 
original  order  confirmed. 

Order  of  sessions  quashed  (/). 

(a)  7  B.  &  C.  785.  (d)  8  A.  &  E.  439. 

\b)  5  Q.  B.  R.  310.  (e)  11  CI.  &  Fin.  610. 

(c)  6  M.  &  W.  320.  (/)  See  next  case. 
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(Routt  of  ^uttrC»  Uenri)- 


HILAKY  TERM,  1848. 


Jan.  Uth.         ^he  Queen  v.  The  Inhabitants  of  Macclesfield. 

A  paaper  was  vJN  appeal  against  an  order  of  two  justices  for  the  re- 
alleged settle-  moval  of  Ann  Holding^  widow  of  William  Holding,  and 
h^and  by^  ap-  ^^^  ^^^^  children,  from  the  township  of  Macclesfield,  in 
prenticeship,  the  borouffh  of  Macclesfield,  to  the  parish  or  township  of 

from  M.  to  T.,     _,  ^  ^    ^rrr   A     ^  .,  ^t 

both  in  the  Todmorden  and  W alsden,  m  the  county  of  Lancaster, 
casten  *^T.  '  *^®  Sessions  quashed  the  order,  subject  to  the  opinion  of 
applied,  and     ^his  Court  on  the  following  case  :— 

on  the  tnal  of  ^       ^ 

the  appeal  an  The  respondents  relied  upon  a  settlement  gained  by 
i^prenticeship,  the  said  WiUiam  Holding  In  the  appellant  township,  by 
ma^r  and  °  apprenticeship  as  a  parish  apprentice,  bound  by  the 
aUowed  by  ^o  parish  officers  of  Stansfield,  in  the  West  Riding  of  the 
county  of  York,  couuty  of  York,  with  John  Crabtree,  who  resided  in 
out  £  the  chest  ^^  appellant  township,  in  the  said  county  of  Lancaster. 
^*^  PJJj^^^  On  behalf  of  the  respondents,  it  was  proved,  that  John 
York,  ont  of     Crabtree,  before  and  on  the  12th  day  of  September,  1822, 

which  the  hus- 
band had  been    (being  the  date  of  the  indenture  hereinafter  mentioned), 

and^itiras  *  ^^  residing  in  the  appellant  township,  that  he  con- 
proT^  tiiat  he    tlnucd  to  reside  In  the  appellant  township  for  about 

senred  his  mas-  ^        ^^  * 

ter  as  an  ap-      three  years  after  the  said  12th  day  of  September,  1822 ; 

!»rentice  there 
or  three  yeare ; 

but  no  indenture  executed  by  the  parish  officers  and  allowed  by  the  justices,  pursuant  to 
Stat.  56  G^.  3,  c.  139,  was  proTcd.  The  sessions  held,  that  there  was  not  sufficient  evi- 
dence to  raise  a  presumption  of  the  allowance  of  the  indenture  by  justices  of  the  county  of 
Lancaster,  and  quashed  the  order: — Held,  that  this  Court  would  not  interfere  with  the 
decision  of  the  sessions. 
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and  then,  that  he  and  his  family  went  to  America,  and 
had  not  since  been  heard  of.  The  said  Ann  Holding 
also  proved  that  her  husband,  WiUiam  Holding,  died  in 
October  1845,  and  that  she  had  never  seen  any  inden- 
ture of  apprenticeship  of  his.  No  indenture,  executed 
by  parish  officers,  and  allowed  by  the  justices,  pursuant 
to  Stat.  56  Geo.  3,  c  139  (a),  was  proved,  so  as  to  raise 
a  presumption  of  such  indenture  having  been  executed 
and  allowed.     An  order  of  justices,  made  for  putting 


(a)   Sect.  2  enacts,  that  in 
all  cases  where  the  residence 
or  establishment  of  business  of 
the  person  or  persons  to  whom 
any  child  shall  be  bound  shall 
be  within  a  different  county  or 
jurisdiction  of  the  peace  from 
that  within  which  the  place  by 
the  officers  whereof  such  child 
shall  be  bound  shall  be  situ- 
ated, &c.,  every  indenture  by 
which  such  child  shall  be  bound, 
at  any  time  after  the  said  Ist 
October,  shall  be  allowed  as 
well  by  two   justices  of   the 
peace  for  the  county  or  dbtrict 
within  which  the  place  by  the 
officers  of  which  such  child 
shall  be  bound  shall  be  situated, 
as  by  two  justices  of  the  peace 
for  the  county  or  district  within 
which  the  place  shall  be  situ- 
ated wherein  such  child  shall 
bo  intended  to  serve ;  and  notice 
rfiall  be  given  to  the  overseers 
of  the  poor  of  the  parish  or  place 
in   which  such  child  shall  be 
intended  to  serve  an  apprentice- 
aliip,  before  any  justice  of  the 
pecuse  for  the  county  or  district 
iMritliin   which  such  parish  or 
place  shall  be,  shall  allow  such 
indenture,  and  such  notice  shall 
"be  proTed  before  such  justice 


shall  sign  such  indenture,  un- 
less one  of  such  overseers  shall 
attend  such  justice  and  admit 
such  notice. 

Sect.  5  enacts,  that  no  settle- 
ment shall  be  gained  by  any 
child  who  shall  be  bound  by 
the  officers  of  any  parish,  town- 
ship or  place  by  reason  of  such 
apprenticeship,  unless  such 
order  shall  be  made,  and  such 
allowances  of  such  indenture  of 
apprenticeship  shall  be  signed 
as  hereinbefore  directed. 

Sect.  6  enac^  that  in  case 
any  overseer  or  overseers  shall 
bind  an  apprentice  to  any  per- 
son or  persons  without  having 
obtained  such  order  and  such 
allowances 'as  hereinbefore  re- 
quired, and  in  case  any  person 
or  persons  shall  receive  any 
such  apprentice  as  so  bound, 
without  such  order  and  allow- 
ances having  been  first  obtained, 
the  sud  overseer  or  overseers, 
and  the  said  person  or  persons, 
shall  each  respectively  forfeit 
the  sum  of  ten  pounds  for  each 
apprentice  so  bound,  to  be  re- 
covered as  the  penalties  herein- 
after given  are  directed  to  be 
recovered. 


1848. 


The  Queen 

V, 

Inhabitants  of 
Maccles- 

riELD. 


o2 


FULD. 
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1848.  out  the  said  William  Holding  with  the  said  John  Crab- 
The  QuBXK  ^^^^^^>  ^^^  ^^  indenture  of  apprenticeship,  dated  the  12th 
inhiib'u  tM  t  ^^y  ^^  September,  1822,  executed  by  the  master,  John 
Macclbs-  Crabtree,  and  allowed  by  two  justices  of  the  West  Hid- 
ing of  the  county  of  York,  was  put  in  evidence.  It  was 
also  proved  that  the  sidd  order  and  indenture  of  appren- 
ticeship were  found  in  the  town-chest  of  Stansfield,  and 
that  for  several  years  after  the  execution  of  the  inden- 
ture William  Holding  resided  with  and  served  John 
Crabtree  as  an  apprentice  in  the  appellant  township. 
The  court  of  quarter  sessions  was  of  opinion,  that  there 
was  not  sufficient  evidence  of  the  indenture  of  appren- 
ticeship having  been  duly  allowed  by  two  justices  duly 
authorised  to  make  such  allowance,  and  quashed  the 
order  of  removaL  If  this  Court  should  be  of  opinion 
that  the  evidence  above  stated  was  properly  admitted, 
and  sufficient  to  raise  the  presumption  that  an  indenture 
of  apprenticeship  had  been  executed  by  the  parish 
officers,  and  duly  allowed,  then  the  order  of  quarter 
sessions  was  to  be  quashed,  and  the  order  of  removal 
confirmed ;  otherwise,  the  order  of  quarter  sessions  to 
be  confirmed. 

jHaZ/and  Totonsendy  in  support  of  the  order  of  sessions. 
— The  sessions  have  decided  that  there  was  not  suffi- 
cient evidence  of  the  indenture  having  been  duly  aUowed 
by  two  justices  of  the  county  of  Lancaster.  They  are 
the  proper  judges  of  the  weight  of  the  evidence,  and  this 
Court  will  not  interfere.  Neither  was  there  any  ground 
for  presuming  such  an  allowance.  By  the  2nd  sect,  of 
56  Geo.  3,  c.  139,  it  is  necessary  in  all  cases  where  the 
place  into  which  the  child  is  to  be  bound  is  in  a  diflTe- 
rent  county  or  jurisdiction  from  that  out  of  which  he 
is  to  be  bound,  that  the  indenture  shall  be  allowed  by 
two  justices  in  each  county  or  jurisdiction ;  and  by  the 
5th  sect  it  is  enacted,  that  no  settlement  shall  be  gained 
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by  any  child  by  reason  of  such  apprenticeship,  unless        i848. 
such  aUowances  of  such  indenture  shaU  be  signed ;  here     ,^^^^^ 
the  only  allowance  is  by  the  justices  of  the  county  out  y- 

of  which  the  child  was  bound.  They  are  the  parties  Macclbs- 
who  first  allow  the  indenture,  and  no  presumption  can 
be  drawn  from  their  allowance,  that  the  justices  of 
Lancashire  afterwards  signed  the  allowance.  The  al- 
lowance by  the  latter  justices  is  the  more  important  of 
the  two,  for  they  have  a  general  discretion  to  consider 
the  propriety  of  the  binding,  Bex  v.  MiUs  (a) ;  and  the 
presumption  (if  any  presumption  can  be  drawn)  rather 
is,  that  they  have  exercised  this  discretion  and  refused 
to  aUow  the  indenture.  Again,  by  sect.  2,  notice  must 
be  given  to  the  overseers  of  the  place  into  which  an 
apprentice  is  to  be  bound,  and  such  notice  must  be 
proved  before  the  justices  sign  the  indenture ;  but  there 
is  nothing  in  this  case  to  raise  any  presumption  that 
such  notice  was  given.  If  an  allowance  by  justices  of 
Liancashire  had  been  proved,  it  might  have  been  argued, 
that  they  would  not  have  acted  unless  the  justices  of 
Yorkshire  had  first  signed  an  allowance,  and  therefore, 
perhaps,  an  allowance  by  justices  of  Yorkshire  might 
have  been  presumed,  but  that  is  not  the  case  here: 
Regina  v.  Stainforth  (i).  The  reasons  given  in  the  judg- 
ment in  Reffina  v.  JEast  Stanehause  (c),  apply  to  the  pre- 
sent case.  There  the  Court  refused  to  presume  that  the 
same  justices  had  complied  with  the  requisitions  of  a 
later  statute,  because  they  had  complied  with  the  re- 
quisitions of  a  prior  one.  If  the  other  part  of  the  inden- 
ture is  an  exact  copy  of  the  one  produced,  then  there  is 
'  no  allowance  upon  it  by  the  Lancashire  justices,  and 
there  is  no  reason  why  one  set  of  justices  should  allow 
one  part  and  the  other  set  the  other  part.  In  Regina  v. 
Ashburton  (d)y  where  the  order  for  binding  was  made  by 

(a)  2  B.  &  Ad.  578.  (c)  2  New  Sess.  Cas.  588. 

(b)  Ante,  p.  63.  (d)  Id.  316. 
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justices  of  the  county  of  Devon,  and  the  allowance  was 
^^  signed  by  persons  bearing  the  same  name,  but  who  were 
^'  only  called  "justices  of  the  peace,"  Lord  Denmany  C.  J., 

litants  of  ,  , 

CCLS8-  doubted  whether  it  sufficiently  appeared  that  they  were 
the  same  justices ;  but  here  there  is  no  evidence  at  all, 
that  any  justices  of  the  county  of  Lancaster  had  allowed 
the  indenture,  though  evidence  might  have  been  ^ven 
of  that  fact,  as  the  master,  in  whose  possession  the  other 
part  of  it  is  supposed  to  be,  had  gone  to  America.  It 
is  true,  that  it  is  found  in  the  case,  that  there  was  a 
service  as  an  apprentice,  but  that  affords  no  presump- 
tion that  all  the  requisites  had  been  complied  with, 
because  the  same  expression  would  be  made  use  of 
where  the  service  had  taken  place  under  an  imperfect 
contract  of  apprenticeship. 

Pashleyy  contra. — It  is  found  by  the  case  that  there 
was  an  order  for  the  binding — an  indenture  executed,  a 
formal  allowance,  and  that  the  apprentice  served  his 
master  as  such.  It  is  submitted,  therefore,  that,  after  a 
lapse  of  above  twenty  years,  the  Court  will  presume  that 
all  things  were  rightly  done.  As  to  the  notice  to  the 
overseers,  that  also  will  be  presumed  by  the  Court: 
Rex  V.  Whiston  (a).  Rex  v.  Long  Buchby  (i).  Rex  v. 
Hinckley  (c).  [  Coleridge^  J. — By  the  6th  sect,  of  66  Geo. 
3,  c  139,  a  penalty  is  imposed  upon  the  overseer  and 
the  master,  unless  this  allowance  has  been  obtained.] 
That  is  so,  and  therefore  if  the  presumption  that  the 
indenture  was  duly  allowed  by  the  Lancashire  justices 
is  not  to  be  made,  the  Court  must  presume  that  the 
master  and  the  overseer  have  been  guilty  of  an  unlawful 
act.  It  is  found  that  the  first  steps  in  the  binding  were 
properly  taken,  and  that  the  pauper  served  as  an  appren- 
tice.     The  extremes  then  being  proved,  it  may  be  in- 

(a)  4  A.  &  E.  607.  (ft)  7  East,  45. 

(c)  12  East,  861. 
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ferred  that  one  intermediate  step  lias  been  properly        1848. 
taken,  and  all  that  is  wanted  here  is  a  form  of  consent     xhe  Qubbn 
by  two  persons  who  are  not  under  any  disqualification :    j-u-i,-^*-   f 
Van  Omeran  v.  Dowick  (a).  Doe  d.  Griffin  v.  Mason  (b),      Maccles- 
Chdlyy.  The  Bishop  of  Exeter  {c).    {JVightman,  S  .—The 
sessions  ask  if  there  is  sufficient  evidence.]     Yes;  but 
that  must  mean  that  they  ask  if  there  is  any  evidence, 
otherwise  the  case  would  be  badly  stated. 

liord  Denman,  C.  J. — In  order  to  make  this  proof 
sufficient,  it  was  necessary  to  prove  an  allowance  by 
justices  of  the  counties  of  York  and  Lancaster.  Evi- 
dence was  given  of  an  allowance  by  justices  of  the 
county  of  York,  but  the  quarter  sessions  thought  the 
evidence  offered  of  the  allowance  by  the  justices  of  the 
county  of  Lancaster  was  insufficient,  and  accordingly 
quashed  the  order.  I  was  much  disposed  to  interfere 
at  the  commencement,  and  to  say  that  the  quarter  ses- 
sions was  the  proper  tribunal  to  draw  the  conclusion ; 
but  we  are  not  willing  to  send  the  case  back  because  a 
question  of  law  is  raised  upon  it.  The  question  is, 
whether  there  is  any  evidence  which  would  have  com- 
pelled that  court  to  have  decided  contrary  to  what 
they  have  done.  We  are,  in  fact,  asked  to  revise  their 
decision.  A  strong  case  was  put  by  my  Brother  Cofe- 
ridge^  that  the  master  would  incur  a  penalty  if  he  took 
the  apprentice  without  due  allowance  by  the  justices ; 
but  still  I  think  that,  under  the  circumstances,  it  would 
be  unreasonable  to  presume  an  allowance  by  the  jus- 
tices of  the  coimty  of  Lancaster.  I  think,  in  point  of 
&ct,  that  there  was  no  such  allowance,  and  that  there 
was  no  evidence  to  compel  the  justices  to  come  to  that 
conclusion. 

(a)  2  Camp.  44.  (6)  3  Camp.  7.  (c)  10  B.  &  C.  584. 
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1848.  Patteson,  J. — It  is  rather  extraordinary  that  the 

t^Tq^^    allowance  upon  this  part  of  the  indenture  was  not  signed 
».  by  four  justices,  but  only  by  two ;  but,  still,  I  do  not 

Macclks*  see  how  the  execution  by  two  justices  of  the  county  of 
York  nuses  any  presumption  that  the  other  part  was 
allowed  by  two  justices  of  the  county  of  Lancaster. 
The  court  of  quarter  sessions  has  not  drawn  that  pre- 
sumption, nor  do  I  see  that  there  was  sufficient  evidence 
to  have  made  it  imperative  upon  them  to  have  come  to 
that  conclusion. 


FISLD. 


Coleridge,  J. — The  quarter  sessions  have  reoeived 
the  evidence  as  relevant  to  the  matter  in  issue,  and  the 
question  they  ask  us  is,  if  they  have  come  to  a  right 
conclusion  upon  that  evidence  ?  I  am  not  prepared  to 
say,  that,  if  they  had  decided  the  other  way,  I  should 
have  thought  them  wrong;  I  do  not  say  that  there 
IS  no  evidence.  The  question  is,  if  the  justices  of 
Lanca£fter  have  done  a  particular  act?  They  might 
have  allowed  or  disallowed  the  indenture  without  in- 
curring any  penalty.  No  presumption,  then,  is  to  be 
drawn  on  either  side;  but  we  are  asked  to  presume 
that  the  justices  of  the  county  of  Lancaster  have  made 
the  allowance,'  because  the  justices  of  the  county  of 
York  have  done  so.  The  master  and  the  binding  parish 
officer  would  have  been  liable  to  a  penalty  if  they  had 
bound  the  apprentice  without  this  allowance,  and  that 
is  the  strength  of  the  case ;  but  it  is  not  so  strong  as  the 
case  of  Regina  v.  East  Stanehouse  (a),  where  we  refused 
to  draw  the  presumption  that  a  subsequent  act  had  been 
done  by  the  same  justices ;  and  how  then  can  we  pre- 
sume here  that  the  allowance  has  been  made  by  inde- 
pendent justices  ? 

(a)  2  New  Sess.  Cas.;i588.       . 
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WiGHTMAK,  J. — Admitting  that  there  was  some  evi- 
dence of  an  allowance  by  justices  of  the  county  of  Lan- 
caster, we  are  asked  if  there  was  so  much  that  the  court 
of  quarter  sessions,  being  of  opinion  that  the  evidence 
was  insufficienjb,  were  bound  to  have  come  to  an  oppo- 
site conclusion.  I  cannot  say  that  they  were  wrong  in 
their  decision ;  and  I  should  rather  have  expected  that 
this  part  of  the  indenture,  which  was  in  the  possession  of 
the  officers  of  the  parish  in  Yorkshire  out  of  which  the 
apprentice  was  bound,  would  have  contained  the  allow- 
ance by  two  justices  of  the  county  of  Lancaster,  and, 
therefore,  I  should  rather  presume  that  no  such  allow- 
ance had  been  obtained. 


77 


1848. 


The  QuBEN 

Inhabitants  of 
Maccles- 

FIBLD. 


Order  of  Sessions  confirmed. 


T 


The  Queen  v.  William  Belton. 


Jan,  15th. 


HE  following  order  was  removed  into  this  Court  by  statute  9  Geo. 

..^w^rvw.^  .  *•  c.  61,  (the 

CertlOran:—  General  ti- 

'*  Middlesex. — At  the  general  sessions  of  the  peace,  &c.,  holden,  censing  Act), 
&c.,  on  Tuesday  the  5th  day  of  May.— Whereas  William  Belton,  to  I^y  *^^** 
of  &c.,  did,  at  the  general  quarter  sessions  of  the  peace  holden  in  aggrieved  a 
and  for  the  said  county  in  the  month  of  April  last,  exhibit  his  pe-  "ght  of  appeal 
tition  and  appeal  against  the  refusal  (to  grant  a  license  for  the  sale  -^j^^q"*** 
of ^xciseable  liquors)  of  Josiah  Wilson,  &c.,  certain  of  her  Majesty's  quarter  tea- 
justices,  &c.:  and  whereas  the  said  William  Belton  gave  to  the  said  *ions  of  the 
Joeiah  Wilson,  &c.,  such  justices  as  aforesaid,  due  notice  of  his  in-  ^J^g  oouSr 
tention  to  appeal  to  the  general  quarter  session  of  the  peace,  to  be  or  place,  &c., 

holden  in  and  for  the  said  county  of  Middlesex,  on  Wednesday,  the  unless  soch  ses- 
sion shall  be 
holden  within 
twelre  days  next  after  such  act  shall  have  been  done,  and,  in  that  case,  to  the  next  subse- 
quent session  holden  as  aforesaid,  and  not  afterwards.''  An  appeal  against  a  refusal  of  jus- 
tices to  grant  a  license  was  heard  at  the  sessions  specified  by  the  statute,  and  was  dismissed 
with  costs ;  but  in  order  that  the  amount  of  such  costs  might  be  ascertained,  the  court  ad- 
journed the  appeal  to  the  following  sessions : — Held,  that  the  statute  had  specified  the  par- 
ticukr  sessions  at  which  the  appeal  should  be  heard,  and  that  such  sessions  had  no  power 
of  adjourning  the  appeal,  in  order  that  the  amount  of  costs  might  be  ascertained. 
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1848. 


The  QuBBN 

V. 

Bblton. 


1st  April,  1846,  against  such  then  refusal ;  and  also  entered  into  a 
recognisance  with  sureties  as  required  by  the  said  act,  at  which 
said  quarter  sessions  the  said  appeal  of  the  said  William  Belton, 
and  the  hearing  and  determination  of  the  matter  of  such  appeal, 
was  then  by  the  court  then  adjourned  unto  the  present  general  ses- 
sions of  the  peace  in  and  for  the  said  county  of  Middlesex  holden 
as  aforesaid.  Now,  upon  hearing  the  said  petition  and  appeal, 
and  what  hath  been  alleged  by  the  said  respective  parties,  their 
counsel,  and  witnesseSyin  and  concerning  the  premises,  this  court 
doth  dismiss  the  said  petition  and  appeal,  and  doth  affirm  the 
said  judgment  and  determination  of  the  said  Jodah  Wilson  and 
others,  such  justices  as  aforesaid,  and  doth  order  and  adjudge 
that  the  said  William  Belton  shall  pay  unto  the  said  Jodah 
Wilson,  &c.,  such  justices  as  aforesaid,  or  to  whomsoever  they 
may  appoint,  the  sum  of  16/.  ld«.  2d,  by  way  of  costs,  that  sum 
being,  in  the  opinion  of  this  court,  sufficient  to  indemnify  the 
said  Josiah  Wilson,  &c.,  as  such  justices  as  aforesaid,  firom  all 
costs  and  charges  whatsoever  to  which  the  said  last-mentioned 
justices  may  have  been  put  in  consequence  of  their  having  had 
served  upon  them  notice  of  the  intention  of  the  said  William 
Belton  to  appeal.    By  the  Court, 

**  Hbaton  Ellis,  Clerk  of  the  Peace'*  (a). 


(a)  The  9  Geo.  4,  c.  61,  s. 
21,  provides,  that,  where  a 
person  has  been  twice  con- 
victed before  justices  at  petty 
sessions,  and  he  is  charged 
with  a  third  offence  before 
justices  at  special  sessions, 
the  justices  at  such  special 
sessions  shall,  if  they  think 
fit,  adjourn  the  hearing  of  the 
case  to  the  general  or  quarter 
sessions ;  and  the  general  or 
quarter  sessions  may,  upon  suf- 
ficient cause  shewn,  adjourn  the 
hearing  of  subh. cause  to  the 
then  next  general  or  quarter 
sessions  of  the  peace,  when 
the  same  shall  be  finally  de- 
termined. 

Sect.  27  enacts,  that  any 
person  who  shall  think  him- 
self aggrieved  by  any  act  of 
any  justice  done  in   or   con- 


cerning the  execution  of  this 
act,  may  appeal  against  such 
act  to  the  next  general  or 
quarter  sessions  of  the  peacc^ 
holden  for  the  county  or  place 
wherein  the  cause  of  such 
complaint  shall  have  arisen, 
unless  such  session  shall  be 
holden  within  twelve  days 
next  after  such  act  shall  have 
been  done,  and  in  that  case  to 
the  next  subsequent  seenon 
holden  as  aforesaid,  and  not 
afterwards ;  provided  that  such 
person  shall  give  to  such  jus* 
tice  notice  in  writing  of  his 
intention  to  appeal,  and  of  the 
cause  and  matter  thereof, 
within  five  days  next  after 
such  act  shall  have  been  done, 
and  seven  days  at  the  least  be- 
fore such  session,  and  shall^ 
within  such  five   days,  alter 
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It  appeared  by  affidavitp  on  which  the  certiorari  was 
obtained,  that,  on  the  9th  of  March,  1845,  William 
Belton  applied,  under  the  9  Geo.  4,  a  61,  to  the  justices 
present  at  the  general  annual  licensing  meeting  for  a 
license  to  seU  exciseable  liquors  by  retiul,  which  was  re- 
fused. He  then  appealed^  under  the  27th  section,  and 
at  a  general  session  of  the  peace  for  the  county  of 
Middlesex,  in  April,  the  appeal  was  heard,  and  the 
judgment  below  affirmed,  with  costs ;  but,  in  order  that 
the  costs  might  be  taxed,  and  the  amount  ascertained, 
the  court  adjourned  the  case  to  the  foUowing  sessions. 


1848. 


The  QusBN 

BSLTON. 


into  a  recognisance  with  two 
sufficient  sureties,  before  a  jus- 
tice acting  in  and  for  such 
county  or  place  as  aforesaid, 
conditioned  to  appear  at  the 
said  session  and  to  try  such 
appeal,  and  to  abide  the  judg- 
ment of  the  court  thereupon, 
and  to  pay  such  costs  as  shall 
be  by  the  court  awarded,  &c.; 
and  the  court,  at  such  session, 
shall  hear  and  determine  the 
matter  of  such  appeal,  and 
shall  make  such  order  therein, 
with  or  without  costs,  as  to 
the  said  court  shall  seem  meet. 
Sect.  29  enacts,  that  in  every 
case  where  notice  of  appeal 
against  the  judgment  of  any 
justice  in  or  concerning  the 
execution  of  this  act  shall  have 
been  given,  and  such  appeal 
shall  have  been  dismissed,  or 
the  judgment  so  appealed 
against  shall  have  been  affirm- 
ed, or  such  appeal  shall  have 
been  abandoned,  it  shall  be 
lawful  for  the  court  to  whom 
8Qch  appeal    shall  have  been 


made,  or  intended  to  be  made, 
and  such  court  is  hereby  re- 
quired to  adjudge  and  order 
that  the  party  so  having  ap- 
pealed, or  given  notice  of  his 
intention  to  appeal,  shall  pay 
to  the  justice  to  whom  such 
notice  shall  have  been  given, 
or  to  whomsoever  he  shall  ap- 
point, such  sum  by  way  of 
costs  as  shall,  in  the  opinion  of 
such  court,  be  sufficient  to  in- 
demnify such  justice  from  all 
cost  and  charge  whatsoever  to 
which  such  justice  may  have 
been  put  in  consequence  of  his 
having  had  served  upon  him 
notice  of  the  intention  of  such 
party  to  appeal ;  and  if  such 
party  shall  refuse  or  neglect 
forthwith  to  pay  such  sum,  it 
shall  be  lawful  for  the  said 
court  to  adjudge  and  order  that 
the  party  so  refusing  or  n^- 
lecting  shall  be  committed  to 
the  common  gaol  or  house  of 
correction,  there  to  remain  till 
such  sum  be  paid,  &c. 


) 
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1848.        and  the  entry  made  by  th^  clerk  of  the  peace  was 
The  QuESN     **  license  to  be  refused ;  adjourned  to  the  next  sessions.*' 
V-  At  the  following  sessions  counsel  appeared  for  the  ap- 

pellant, and  contended,  that  the  court  had  then  no 
power  to  make  any  order  for  costs  on  the  appellant,  and 
that  the  jurisdiction  given  by  the  statute  was  confined 
to  the  previous  sessions.  The  justices  then  offered  to 
rehear  the  case,  and  to  permit  the  counsel  for  the  appel- 
lant to  produce  evidence ;  but  this  he  refused  to  do, 
and  the  present  order  was  made.  A  rule  nisi  was  after- 
wards obtained  to  quash  this  order,  on  the  ground  that 
the  sessions  in  May  had  no  jurisdiction. 

Pashleyy  in  support  of  the  order  of  sessions. — The 
court  of  quarter  sessions  is  a  continuing  court  Rex  v. 
Justices  of  Wilts {a)^  and  Rex  v.  Kimbolt(m(b\  shew» 
that  where  an  appeal  is  properly  lodged  at  the  sessions, 
there  is  an  inherent  right  in  such  court  to  adjourn  it,  if 
necessary,  for  the  advancement  or  convenience  of  justice. 
In  Keen  v.  The  Queen  (e),  a  person  was  indicted  and 
found  guilty  of  a  misdemeanor  at  one  sessions,  and 
judgment  was  respited  to  the  next,  and  this  Court  held, 
that  the  sessions  had  power  to  respite  cases  from  one  ses- 
sion to  another.  The  9  Geo.  4,  c  61,  s.  27,  gives  the 
right  of  appeal  **  to  the  next  subsequent  session,"  but 
those  words  must  be  taken  subject  to  the  common-law 
right  of  the  sessions  to  adjourn  a  case  properly  brought 
before  them,  and  not  as  specifying  and  limiting  the 
time  for  hearing  and  disposing  of  the  appeal.  Unless 
there  was  a  power  to  adjourn,  there  might  frequently 
be  a  failure  of  justice  in  cases  where  witnesses  are 
fraudulently  kept  away,  or  where  the  justices  present 
are  equally  divided  in  opinion.     A  taxation  of  costs 

(a)  13  East,  362.  {h)  6  A.  &  £.  603.  (c)  Ante,  p.  26. 


r. 
Belton. 
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afler  the  termination  of  the  sessions  has  been  held  irrega-        1848. 
lar,  Regina  v.  Long  (a) ;  and,  as  an  order  for  costs  must    f^^  Qu««n 
specify  the  amount,  SeUwood  y.  Mount  (A),  the  appeal 
in  this  case  was  properly  adjourned  for  the  express  pur- 
pose of  ascertaining  those  costs. 

Martin,  (with  whom  was  R.  Bevan)^  contr^ — The 
x>rder  in  this  case  ought  to  be  quashed.  The  facts  are 
not  stated  in  it  as  they  really  occurred,  for  the  appeal 
was  heard  at  the  April  sessions,  and  judgment  was 
given  that  the  license  should  not  be  granted ;  but  in  the 
order  it  is  alleged  that  the  appeal  was  adjourned. 
The  order  is  also  bad  for  defect  of  jurisdiction  appear- 
ing on  the  face  of  it.  Without  impugning  the  general 
power  of  a  court  of  quarter  sessions  to  adjourn  a  case 
when  they  may  deem  it  necessary,  yet  the  language 
used  by  the  Legislature  in  sections  21,  27,  and  29  of  the 
9  Geo.  4,  c.  61,  distinctly  shews  that  the  jurisdiction  of 
the  justices  was  exclusively  confined  to  the  April  ses- 
sions ;  and,  if  so,  they  exceeded  their  authority  in  ad- 
journing this  appeal  to  the  following  sessions.  [He  was 
here  stopped  by  the  Court.] 

Lord  Denman,  C.  J.— It  appears  clear  to  me,  under 
this  act  of  Parliament,  that  the  power  of  appeal  is  con- 
fined to  the  next  general  or  quarter  sessions  to  be 
holden  after  the  exfmration  of  twelve  days  next  after 
the  act  complained  of  shall  have  been  committed.  Giv- 
iog  full  efiect  to  the  observations  of  Lord  EUenboroughi 
in  Eex  v.  The  Justices  of  Wiltshire  (c),  I  think  that, 
under  this  particular  act,  the  sessions  had  no  power  to 
adjourn  the  appeal.  Section  21  makes  provision  for  ad- 
journment in  certain  cases.     Section  27  gives  the  right 

(a)  l(i.  B.  R.  740.  (A)  Id.  72G.  (c)  13  East,  352^ 
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184a        of  appeal  to  a  particular  session,  but  nothing  is  sud  aa 
The  QuKSN     ^  ^^^  power  of  adjournment     Section  29  affords  a  fup- 
V*  ther  explanation  of  the  intention  of  the  Legislature,  aa 

shewing  that  it  contemplates  the  appeal  being  finally 
disposed  of  at  those  sessions.  It  was  said,  that,  in  case 
the  magistrates  were  equally  divided  in  opinion,  unless 
there  was  a  power  of  adjournment,  no  judgment  could 
be  given  ;  but  that  is  not  so ;  for,  under  such  circum- 
stances, the  judgment  appealed  agiunst  stands  confirmed* 
That  would  be  the  judgment  of  the  court.  It  appears 
to  me,  therefore,  that  what  the  sessions  did  on  the  first 
occasion  was  final,  and  that  this  order  cannot  be  sup- 
ported. 

Patteson,  J. — I  form  my  opinion  on  the  words  of 
this  particular  act  of  Parliament.  I  do  not  wish  to  ex- 
press any  opinion  which  may  interfere  with  the  aiitho- 
rity  of  the  cases  that  have  been  cited  as  to  the  general 
power  of  quarter  sessions  to  adjourn.  The  27th  section 
points  out  the  sessions  to  which  the  party  shall  appeal, 
and  enacts,  ^^  that  the  court,  at  such  session,  shall  hear 
and  determine  the  matter  of  such  appeal,  and  shall  make 
such  order  therein,  with  or  without  costs,  as  to  the  said 
court  shall  seem  meet.^  In  this  case,  then,  after  hear- 
ing the  appeal,  and  adjudicating  that  the  license  should 
not  be  granted,  the  justices  adjourn  the  case  for  the  pur- 
pose of  ascertaining  the  amount  of  costs,  which  I  think 
they  had  no  power  to  do.  I  do  not  lay  any  great  stress 
on  the  general  power  of  adjournment  given  under  cer- 
tain  circumstances  in  the  2l6t  section,  for  they  may 
have  been  introduced  ex  majori  cauteU;  but,  at  all 
events,  no  such-  power  is  given  in  the  27th  section. 

Coleridge,  J. — I  do  not  deny  the  general  power  of 
the  quarter  sessions  to  adjourn  the  hearing  of  any  case. 
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Here  the  sessions  heard  the  appeal  in  April,  and  judg-         |g^^ 
ment  was  in  substance  then  riven;  but  upon  a  mere      '^     ^     ' 

.         .  .  The  QusiM 

matter  of  form,  in  order  to  give  time  for  taxation  of  _  v. 
costs,  they  adjourn  the  case.  At  the  following  sessions 
the  court  had  to  perform  a  mere  ministerial  act,  and 
the  parties  did  not  come  prepared  to  go  into  their  case 
again,  which  was,  in  fact,  prejudged.  It  was  illusory 
then  to  offer  to  hear  evidence.  It  appears  to  me  this 
case  must  rest  on  the  words  of  the  27th  section,  which 
gives  the  power  of  appeal.  The  effect  of  that  section  is 
to  limit  the  time  for  appealing  to  the  sessions  at  which 
this  case  was  originally  heard,  and  where  the  whole 
matter  ought  to  have  been  finally  decided. 

WiOHTMAN,  J. — The  case  rests  on  the  meaning  to  be 
given  to  the  precise  words  of  the  27th  section,  and  I 
quite  agree  with  my  brother  Pattesofiy  that,  if  the  proviso 
in  the  21st  section  stood  alone,  it  would  not  restrict  the 
operation  of  the  27th  section ;  but,  I  think,  that  when 
taken  in  connexion  with  the  other  sections  of  the  act,  it 
does  afford  some  means  of  ascertaining  the  intention  of 
the  Legislature. 

Order  quashed. 
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Jan.  15th.         The  Queen  v.  The  Inhabitants  of  Hammebsmith. 

By  Stat.  2  &  3  vJN  appeal  against  an  order  of  Boyce  Combe,  Esq., 
one  of  the'ma!^  ^^^  ^^  ^^  magistrates  of  the  Metropolitan  police 
^^^^'^^'  courts,  &C.,  (dated  the  29th  of  September,  1845),  for 
courts  therein    the  removal  of  Sarah  Eaton,  widow  of  John  Eaton  the 

enumerated  is  •  /»  i 

declared  to  younger,  deceased,  and  her  three  children,  from  the 
povren  usually  Parish  of  St  Pancras,  to  the  parish  of  Hammersmith, 
exercised  by      ^jq^Jj  j^  the  county  of  Middlesex,  the  sessions  confirmed 

two  justices  of  ^      "^ 

the  peace ;  and  the  order,  subject  to  the  opinion  of  this  Court  on  a  case. 

Vict.  c.  84,  I'he  order  of  removal  appealed  against  was  as  fol- 
ss.  2  &  5,  it  U    ]        . 

enacted,  that       *"^**  * 

her  Majesty  «  To  the  churchwardens  and  overseers  of  the  poor  of 

may  establish  ,  ,  , 

new  police  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex, 
or  alter  o?d^"''  within  the  Metropolitan  police  district;  and  to  the 
ones,  by  an       churchwardens  and  overseers  of  the  poor  of  the  parish 

order  in  coun-  ^         ^  *   ^  * 

dl  to  be  pub-     of  Hammersmith,  in  the  county  of  Middlesex,  and  to 

lished  in  the  ,         ,  ^   , 

London  Ga-      cach  and  every  oi  them. 

Ckrilen^l  "  Metropolitan  Police  district,  (to  wit).— Whereas 

police  court  is    complaint  hath  been  made  unto  me,  Boyce  Combe,  Esq., 

not  one  of  those  ,  , 

enumerated  in  one  of  the  magistrates  of  the  police  courts  of  the  Metro- 
^Heidf  that  polis,  sitting  at  the  Clerkenwell  police  court,  within  the 
rcmowd  ofV***  Metropolitan  police  district,  by  the  churchwardens  and 
pauper,  pur-     overseers  of  the  poor  of  the  said  parish  of  St*  Pancras, 

porting  to  be  ,  _ 

made  *'by  me,  that  Sarah  Eaton,  aged  33  years,  widow  of  John  Eaton 
oneofth^ma-  ^^^  younger,  deceased,  and  her  three  lawful  children,* 

gistrates  of  the 
police  courts  of 

the  Metropolis,  sitting  at  the  Clerkenwell  police  court,  within  the  Metropolitan  police  dis- 
trict," and  to  be  signed  and  sealed  **  at  the  police  court  aforesaid,''  sufficiently  shewed  the 
jurisdiction  of  the  magistrate  to  make  it,  and  that  it  was  not  necessary  to  state  that  such 
police  court  had  been  established  by  an  order  in  council. 

The  examinations  to  support  the  order  of  removal  stated,  that  the  pauper's  husband  had 
resided  with  his  father  in  the  appellant  parish  (where  the  father  had  a  settlement)  as  part 
of  his  family ;  that  the  father  removed  to  Chelsea  (where  he  died)  while  the  son  was  under 
twenty-one;  but  they  did  not  expressly  state  that  the  son  was  unemancipated : — Held,  that 
the  emancipatioA  of  the  son  was  not  to  be  presumed,  and  need  not  be  negatived,  and  that 
therefore  the  examinations  were  sufficient. 
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(Darning  them),  '^  have  come  to  inhabit  in  the  said  parish  1848. 
of  St  Pancras,  not  having  gained  a  legal  settlement  j^^  Qusbm 
there,  and  that  they  are  now  actuallj  chargeable  to  the  ^^^i^^^L^^  # 
said  parish  of  St.  Pancras ;  I,  the  said  magistrate,  upon  Hammbr- 
due  examination  of  the  premises  taken  upon  oath,  and 
other  drcumstances,  do  adjudge  the  same  to  be  true, 
and  do  also  adjudge  that  the  parish  of  Hammersmith,  in 
the  county  of  Middlesex  aforesaid,  is  the  place  of  the 
last  legal  settlement  of  the  said  Sarah  Eaton,  and  her 
said  three  children ;  these  are,  therefore,  in  her  Majesty's 
name,  to  require  you  the  ssdd  chmrchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of  St  Pancras,  or 
some  or  one  of  you,  to  remove  and  convey  the  said  Sarah 
£aton  and  her  said  three  children,  from  and  out  of  your 
said  parish  of  St  Pancras,  to  the  said  parish  of  Ham- 
mersmith, and  them  deliver,  together  with  this  our  order 
or  duplicate,  or  a  true  copy  thereof,  unto  the  church- 
wardens and  overseers  of  the  poor  there,  or  to  some  or 
one  of  them,  who  are  hereby  required  to  receive  and 
provide  for  them  according  to  law.  Given  under  my 
hand  and  seal  at  the  police  court  aforesaid,  this  29th  day 

of  September,  a.  d.  1845. 

"BoYCE  Combe."  (l.  s.) 

The  examinations  on  which  the  said  order  was  ma^e, 
so  far  as  they  were  material  to  this  case,  were  as  follows : — 

Sarah  Eaton  said — "  I  am  33  years  of  age ;  I  am  the 
widow  of  John  Eaton  the  younger,  who  died  on  the 
18  th  of  August  now  last  past,  aged  34  years,  to  whom 
I  was  married  in  the  parish  church  of  St.  Pancras,  in 
the  county  of  Middlesex,  on  the  10th  of  July,  1834.  I 
have  three  children,  the  lawful  issue  of  that  marriage, 
(naming  them),  &c.  I  and  my  said  three  children  in- 
habit and  dwell  together  at  No.  11,  Sidney  Street^ 
Somers  Town,  in  the  parish  of  St  Pancras,  in  the 
ooonty  of  Middlesex,  within  the  Metropolitan  police 
district     We  have  become  and  now  are  actually  charge- 

voL.  m.  H  N.  8.  c. 
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1848.        able  to  the  said  parish,  from  wluch  we  reodve  out-door 

The  QuBKN    ^®f  ^  money  and  food,"  &c     "  I  have  done  no  act  to 

V'       ^  gain  a  settlement  since  the  decease  of  the  said  John 

Inhabitants  of 

Ham  If  BR.      Eaton  the  younger,  my  late  husband,  of  and  oonoeming 
aMiTB.       '^vhose  place  of  settlement  I  am  myself  unable  to  give 
evidence." 

Elizabeth  Banting  said — ^^I  know  the  said  Sarah 
Eaton,  the  preceding  examinant,  in  this  Case  now  here 
present;  her  late  husband,  the  said  John  Eaton  the 
younger,  now  lately  deceased,  was  my  brother;  he 
was  the  son  of  John  Eaton  the  elder,  by  Elizabeth, 
his  wife,  who  are  both  dead.  The  said  John  Eaton, 
the  elder,  died  in  Lawrence  Street,  Chelsea,  seven- 
teen years  ago;  and  his  widow,  the  said  Elizabeth, 
died  there  fourteen  years  ago;  they  always  lived  to- 
gether as  long  as  I  can  remember  as  husband  and  wife, 
and  were  reputed  to  be  so  by  all  persons  who  knew  them. 
The  said  John  Eaton,  the  elder,  was  a  plumber  and 
glazier,  and  resided  for  many  years  in  the  parish  of 
Hammersmith,  in  the  county  of  Middlesex,  where  he 
carried  on  that  business.  He  left  Hammersmith  nine- 
teen years  ago,  and  went  thence  next  to  reside  in  Law- 
rence Street,  Chelsea,  where  he  occupied  apartments  in 
the  house  of  Mrs.  Keed,  and  resided  therein  until  his 
decease,  which  happened  two  years  after.  My  said  late 
brother  lived  with  his  parents  in  the  parish  of  Hammer- 
smith aforesaid,  as  part  of  their  family ;  he  was  under 
the  age  of  21  years,  and  I  do  not  know,  nor  do  I  believe, 
he  ever  did  any  act  to  gain  a  settlement  elsewhere,  after 
the  decease  of  my  father,  which  happened  in  the  year 
1828.  My  mother,  as  the  widow  of  the  said  John  Eaton 
the  elder,  received  relief  from  the  overseers  of  the  poor 
of  the  said  parish  of  Hammersmith,  which  relief,  4&  a 
week,  was  continued  to  her  for  three  years,  during  all 
which  time  she  resided  in  Chelsea,  out  of  and  beyond 
the  limits  of  the  said  parish  of  Hammersmith." 
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Frederick  Clark  said — "  I  reside  in  Hammersmith.         i848. 
In  1816,  I  was  serving  as  an  apprentice   to  John 
£aton  the  elder,  then  residing  at  No.  6,  Angel  Terrace,  y- 

King  Street,  in  the  parish  of  Hammersmith,  in  the  Hammer- 
county  of  Middlesex,  plumber  and  glazier.  I  resided 
there  with  him  for  six  jeaiSy  or  thereabouts,  namely,  from 
the  year  1816  till  the  year  1822.  In  1816,  he  the  said 
John  Eaton  resided  for  more  than  forty  days,  and  for 
several  years  thence  next  afterwards,  in  and  upon  a 
tenement  of  the  yearly  rent  and  value  of  £10  and  up- 
wards, consisting  of  a  dwelling-house  and  premises, 
situate  and  being  the  house  No.  6,  Angel  Street,  afore- 
said, in  the  said  parish  of  Hanmiersmith,  of  which  he 
was  the  tenant,  and  which  he  held,  rented,  and  occupied 
of  my  father,  William  Clark,  (since  deceased),  and  re- 
sided therein  for  several  years  thence  next  after  the 
year  1816.  I  knew  John  Eaton  the  yoimger,  the  son 
of  the  above-named  John  Eaton,  my  late  master,  resid- 
ing with  his  father  in  Hammersmith." 

The  following  were  the  material  grounds  of  appeal : — 

3rd.  That  the  said  order  of  removal  is  bad,  defective, 
and  insufficient  on  the  face  thereof. 

4th.  That  the  examinations  whereon  the  said  order 
of  removal  was  made  are  bad,  defective,  and  insufficient; 
and  fail  and  omit  to  shew  by  sufficient  statement  of 
facts,  and  by  proper  and  legal  evidence  of  such  facts, 
that  the  said  Sarah  Eaton,  and  her  said  children,  were, 
at  the  time  when  the  said  order  was  made,  lawfully 
settled  in  our  said  parish  of  Hammersmith. 

When  the  appeal  came  on  to  be  heard,  the  appellants 
objected  that  the  order  ought  to  be  quashed  on  each  of 
the  three  points  hereinafter  stated.  The  objections  so 
made  were  severally  overruled,  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench. 

The  first  objection  so  made  by  the  appellants  was 

h2 
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1848.        that  the  order  of  removal  was  bad  on  its  face^  inasmuch 

The  QuBCN     ^  ^^  failed  to  shew  the  jurisdiction  of  Boyce  Combei 

inhab^*  Esq.,  to  make  the  same.    The  Clerkenwell  police  court, 

Hammbr.      in  that  order  mentioned,  is  not  named  in  any  act  of 

Parliament  as  one  of  the  courts  or  places  at  which  a 

police  magistrate  may,  when  acting  alone,  exerdse  the 

jurisdiction  of  two  justices  of  the  peace  in  making  an 

order  of  removal.     The  stats.  2  &  3  Vict.  c.  71,  ss.  1,  2, 

&  14,  and  3  &  4  Vict.  c.  84,  ss.  2,  3,  &  5,  were  referred 

to  in  the  argument  on  this  objection. 

The  second  objection  was,  that  the  notice  of  chaige- 
aliility  on  its  face  is  bad,  purporting  to  come  from  the 
major  part  of  the  overseers,  whereas  the  order  purports 
to  be  made  on  the  complaint  of  the  whole  body  of 
churchwardens  and  overseers  (a). 

The  third  objection  was,  that  the  examinations  fuled 
to  shew  the  settlement  acquired  by  the  father,  John 
Eaton  the  elder,  to  have  been  so  acquired*  by  him  at  a 
time  when  his  son,  John  Eaton  the  younger,  was  still 
living  in,  and  a  member  of,  his  &ther^s  family. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  any  one  or  more  of  these  objections  ought  to  have 
been  allowed  by  the  court  of  quarter  sessions,  then  the 
order  of  removal,  and  order  of  sessions  confirming  the 
same,  are  to  be  severally  quashed;  otherwise,  the  same 
to  be  affirmed. 

Godson  and  Howorth  for  the  respondents. — Two  ob^ 
jections  are  now  relied  on  by  the  other  side.  Firsty 
that  the  non-emancipation  of  John  Eaton  the  younger^ 
at  the  time  when  it  is  stated  he  was  residing  with  hie 
father  in  Hammersmith,  is  not  made  to  appear;  secondly^ 
that  the  order  of  removal  does  not  shew  jurisdiction^. 

Qa)  This  objection  was  not  relied  on  in  argument  in  this  Court* 
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because  the  order  of  council  establishing  the  Clerken-         1848. 
well  police  court  .is  not  set  out  or  referred  to  in  the     jhe  Qubsn 

Inhabitants  of 

The  latter  objection  depends  on  the  stats.  2  &  3  Hammer- 
Vict.  c.  71,  ss.  1  &  4,  and  3  &  4  Vict  c.  84,  s.  3.  In  **'*™' 
the  former  of  these  acts  "for  regulating  the  police 
courts  in  the  metropolis,"  it  was  enacted,  that  certain 
police  courts  then  in  existence,  and  enumerated  in  the 
act,  should  be  continued ;  and,  (by  sect.  2),  "  that  it 
should  be  lawful  for  her  Majesty,  with  the  advice  of  her 
privy  council,"  *^  to  order  such  changes  to  be  made  of 
the  places  in  which  they  should  be  holden  within  the 
metropolitan  police  district  as  should  be  found  expe- 
dient;"  and  (by  sect.  13)  it  was  declared  lawful  for  any 
one  of  the  magistrates  appointed,  or  thereafter  to  be  ap- 
pointed to  any  metropolitan  police  court,  to  do  alone 
any  act  at  ai)y  of  the  said  courts,  or  at  any  place  where 
her  Majesty  should  order  any  such  court  to  be  holden, 
which  by  any  law  then  in  force,  or  by  any  law  not  con- 
taining an  express  enactment  to  the  contrary  thereafter 
to  be  made,  was  or  should  be  directed  to  be  done  by 
more  than  one  justice.  Then  the  latter  act,  3  &  4  Vict. 
c.  84,  s.  2,  enacts,  that  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  privy  council,  from  time  to  time 
to  constitute  within  'the  Metropolitan  police  district,  so 
many  police  court  divisions  as  to  her  Majesty  shall  seem 
fit,  and  to  define  the  extent  thereof,  and  from  time  to 
lime  to  alter  the  number  and  extent  of  such  police-court 
divisions,  and  to  assign  a  division  to  each  of  the  police 
courts  already  established,  and  to  establish  a  police 
court  for  each  of  the  other  divisions,  &c.  And  section 
6  enacts,  "  that  every  order  in  council,  either  for  con- 
stituting or  altering  a  police-court  division,  or  for  as- 
signing a  division  to  the  police  courts  already  established, 
or  for  establishing  or  removing  a  police  court,  •  .  ." 
^^  shall  be  published  in  the  London  Grazette,  and  shall 


SMITB. 


90  NEW  SESSIONS  CASES, 

1848.  take  effect  from  the  time  appointed  for  that  purpose  by 
The  Qn«EN  *^®  ^^  order."  It  would  appear,  therefore,  that  the 
,  ,  ,  f-  .  order  in  council  for  establishing  a  police  court  is,  after 
Hammbr.  publication  in  the  Gazette,  to  be  taken  as  part  of  the 
act,  and  if  so,  it  need  not  be  stated  in  any  order  of  a 
magistrate  acting  by  virtue  of  it.  [^Coleridffey  J. — ^It 
must  be  contended,  on  the  other  side,  that  for  all  time 
to  come  all  orders  of  any  such  police  magbtrate  must 
refer  to  the  order  of  council  appointing  him.]  The 
Court  here  called  on 


Pashley^  contra. — The  2  &  3  Vict  c  71,  s.  13,  gives 
special  powers  to  any  one  of  the  magistrates  appointed, 
or  thereafter  to  be  appointed,  to  any  of  the  metropolitan 
police  courts,  to  do  alone  any  act  for  which,  under  other 
circumstances,  more  than  one  justice  would  be  required; 
and  it  is  an  undoubted  rule  that  persons  acting  under  a 
special  authority  must  shew  their  jurisdiction.  Now 
tills  court  is  not  one  of  those  named  in  the  2  &  3  Vict, 
c.  71,  s.  1,  and  it  ought,  therefore,  to  have  been  stated 
in  the  order,  that  it  was  a  court  which  had  been  esta- 
blished by  order  of  the  Queen  in  council.  The  magis- 
trate here  states  that  he  is  acting  at  the  Clerkenwell 
police  court,  but  he  does  not  state  that  that  was  one  of 
the  police  courts  appointed  by  the  Queen  in  coundL 
His  authority,  then,  depends  upon  the  act  of  a  third 
person,  and  this  Court  is  asked  to  presume  that  that  act 
has  been  done  because  the  magistrate  has  exercised  the 
jurisdiction.  [^Coleridge^  J. — When  county  justices 
make  an  order,  they  do  not  refer  to  the  commission 
under  which  they  act.]  They  must,  however,  state  that 
they  are  acting  *^  in  and  for  the  county ;"  here  no  aver- 
ment equivalent  to  that  is  found,  for  the  ^^  Clerkenwell 
police  court''  mentioned  in  the  order  may,  for  aught 
that  appears,  be  the  name  of  some  public-house,  or  it 
may  be  an  old  police  court,  which  has  not  the  special 
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powers  given  to  new  ones.  This  Court  will  not  draw 
any  inference  from  names :  Balman  v.  Sharp  (a). 
In  Regina  v.  Smith  [b)y  it  was  held  that  an  order  of 
bastardy  was  bad,  because  it  did  not  shew  on  the  face 
of  it,  that  the  overseers  who  had  applied  were  the 
proper  persons  to  make  the  application.  JReffina  v. 
Stockton  (c)  was  a  case  of  local  jurisdiction,  and  it  was 
there  decided  that  an  order  of  removal  must  show  that 
the  complaint  was  made  to  the  removing  justices  within 
their  jurisdiction.  It  is  submitted,  therefore,  that  the 
order  in  council  ought  to  have  been  referred  to  in  the 
oi^er  of  removal,  and  that  the  jurisdiction  of  the  magis- 
trate does  not  appear :  Regina  v.  Bloxham  (d),  Christie 
Y.  Unwin{e)y  Regina  v.  Lynch  (f). 

As  to  the  other  objection,  that  the  examinations  do 
not  shew  any  settlement  of  the  pauper's  husband.  There 
is  no  doubt  that  the  pauper's  father-in-law  acquired  a 
settlement  in  Hammersmith  in  1816.  {^Godson. — It  ap- 
pears that  his  son  was  then  about  five  years  old,  as  he 
was  bom  in  1811,  and  died  in  1845,  and  was  living  with 
lus  family  in  1816,  when  the  father  had  a  settlement  in 
HammersmitL]  PashUy. — The  son^s  age  in  1816  is 
not  important,  but  it  should  be  shewn  that  he  was  not 
emancipated  when  the  father  was  residing  at  Hammer- 
smith. The  rule  is,  that  emancipation  or  non-eman- 
cipation must  be  stated  by  those  on  whom  the  burden 
of  proof  lies,  namely,  those  who  obt£un  the  order. 
They  might  easily  have  stated  that  the  son  was  uneman- 
(dpated.  No  inference  as  to  that  can  be  drawn  from  a 
person's  age:  Regina  v.  The  Recorder  of  Leeds {g)y 
Regina  v.  Bangor  (A). 


(a)  16  M.  &  W.  93. 

(h)  2  New  Sess.  Cas.  225  ;  7 
Q.  B.  R.  543. 

(c)  2  New  Sess.  Cas.  16 ;  7 
Q.  B.  R.  520. 

(d)  1  New  Sess.  Cas,  370 ; 


6  Q.  B.  R.  52a 
(e)  11  A.  &  E.  373. 
(/)  7  Irish  Eq.  Rep.  263. 
\g)  2  Q.  B.  R.  547,  n. 
(h)  2  New  Sess.  Cas.  627. 


1848. 


The  QnsEN 

V, 

Inhabitants  of 
Hammbr- 

8MITH. 
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1848.  Lord  Denman,  C.  J. — The  first  of  these  points,  as  it 

The  QuBKM    appears  to  me,  is  clear.     As  we  know  fix>m  the  act  of 

Iiihab*tfi  ts  f  ^^^*™^®^*  ^ow  ^^^  appointment  of  police  magistrates  is 

Hammer,     made,  it  need  not  appear  on  the  face  of  the  document, 

that  this  police  court  was  established  by  an  order  of 

counciL     As  to  the  second  point,  I  think  we  are  not  to 

be  called  upon  to  presume  a  new  state  of  things,  and  the 

pauperis  husband,  in  1816,  is  shewn  to  have  had  his 

father's  settlement. 

Patteson,  J. — Perhaps  the  fact  might  have  been 
controverted  on  affidavit  that  this  was  a  police  court  at 
all ;  still,  I  think  the  order  good  on  the  face  of  it.  Se* 
condlj,  it  is  said  that  the  pauper's  husband  may  have 
been  emancipated  when  his  father  acquired  a  settlement 
in  Hammersmith ;  but,  I  really  think  the  sense  of  all  the 
evidence  taken  together  ia  very  dear,  namely,  that  he  was 
residing  with  his  father  as  part  of  his  family,  and  con- 
tinued to  do  so  after  the  removal  to  Chelsea:  Rex  v, 
Hardimch  (a),  speaks  strongly  as  to  emancipation.  Chief 
Justice  Abbotty  in  his  judgment  there,  says — ^^  The  rule 
of  law  is,  that  every  new  settlement  acquired  by  the 
parent  is  communicated  to  the  children  as  long  as  they 
remain  members  of  his  family."  "  During  the  minority 
of  the  child,  he  ^will  remain  almost  imder  any  circum- 
stances unemancipated ;  but,  where  the  new  settlement 
is  acquired  by  the  parent  after  the  child  has  attained 
21,  it  will  not  be  conmiimicated,  unless,  in  fact,  the  child 
continues  part  of  the  family." 

Coleridge,  J. — I  am  entirely  of  the  same  opinion. 
The  magistrate  shews  his  jurisdiction  in  the  ordinary 
way.  He  speaks  of  himself  as  sitting  at  a  police  court, 
imd  then,  in  t)rder  to  stop  out  the  notion  of  its  not  being 

(a)  5  B.  &  Aid.  176. 
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a  police  court,  properly  so  called,  he  adds  at  the  end, "  at 
the  police  court  aforesaid ; "  and  he  also  says,  he  is  sitting 
within  the  Metropolitan  police  district;  therefore, merely 
to  read  words  in  their  ordinary  sense,  it  could  only  mean 
that  he  was  sitting  at  a  police  court  properly  constituted. 
On  the  second  point  the  only  difficulty  is,  that  some  time 
must  be  shewn  during  which  the  son  wasunemancipated. 
If  he  was  with  his  father  for  one  day  unemancipated, 
that  would  be  enough  to  give  him  a  settlement 


1848. 


The  QuKKN 

V. 

Inhabitants  of 
Hammbr- 

8MITH. 


WiGHTifAN,  J. — There  can  be  no  doubt  that  this  was 
a  magistrate  sitting  at  a  police  court ;  and  the  only  ques- 
tion is,  whether  we  can  see  enough  to  prove  that  this 
was  a  court  constituted  tmder  one  of  these '  two  acts  of 
Parliament.  The  first  act  must  be  taken  to  enumerate 
all  then  existing  courts,  and  this  is  not  one  of  them ; 
therefore,  it  must  be  taken  to  have  been  constituted 
under  the  other,  and  so  I  think  the  magistrate's  jurisdic- 
tion does  sufficiently  appear.  On  the  second, point  I 
ooncur  with  the  rest  of  the  Court. 


Orders  confirmed. 
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1848. 

Jan.  17th.  Ex  parte  the  Overseers  of  Monkleioh. 

An  order  of  XN  this  case  it  appeared  by  the  affidavits  on  which  the 
eating  the  set-  following  rules  were  moved,  that  two  orders  had  been 
pamwSonatic,  ™^^  ^ne  by  two  justices  for  the  borough  of  Bideford, 
nndcr  8  &  9  adjudicating  the  settlement  of  a  pauper  lunatic  to  be  in 
8.  58,  and  also  the  parish  of  Moukleigh ;  another  by  two  justices  of  the 
dicating^the'  '  county  of  Devou,  adjudicating  that  the  expenses  incurred 
M^^dTr^"  ^y  *^®  P^^^  ^^  Bideford,  in  and  about  the  examination 
sect.  62,  may    of  the  Said  pauper  lunatic,  his  conveyance  to  the  county 

be  made  with-  .  . 

ont  giving  no-  asylum,  and  his  expenses  and  future  maintenance  there, 
pniA  wWch  is  s^ould  be  paid  by  the  parish  of  Monkleigh.  The  se- 
to  be  affected    QQjjd  order  recited,  that  it  had  been  adjudeed  by  the  two 

by  aoch  orders.  ^       ^  o      &         j 

Sembie,  in  justices  of  the  borough,  that  the  settlement  of  the  pauper 
agdnsTan  lunatic  was  in  the  parish  of  Monkleigh  ;  and  it  was  also 
toS<i^  tiie""  ^^^  ^^  ^^®  affidavits,  that  the  overseers  of  Monkleigh 
settlement  of     haJ  not  been  sununoned  to  appear  before  the  justices  of 

the  paaper  may 

be  contested,  the  borough  of  Bideford,  or  before  the  justices  of  the 
county  of  Devon,  nor  had  they  received  any  notice  that 
any  complaint  had  been  made. 

Montagu  Smith  moved  for  t#o  rules  to  shew  cause 
why  a  certiorari  should  not  issue  to  remove  the  above- 
mentioned  orders  into  this  Court,  for  the  purpose  of 
quashing  them. — It  is  an  established  principle  that, 
wherever  a  charge  is  made  before  justices,  affiscting  the 
interests  of  any  person,  that  person  ought  to  be  sum- 
moned: Regina  v.  The  Guardians  of  Totness  Union  (a). 
Painter  v.  Liverpool  Gas  Company  {b) ;  here  the  interests 
of  the  rate-payers  of  Monkleigh  arc  affected,  and  they 
have  had  no  notice.  f-Brfe,  J. — Are  not  orders  of  re- 
moval made  ex  parte  ?]  Yes ;  but  the  pauper  must  be 
there,  and  an  information  will  be  granted  against  the 

(a)  2  New  Seas.  Cas.  82;  7  Q.  B.  R.  690. 
(b)  3  A.  &  E.  483. 
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justices  who  made  an  order,  if,  through  wilM  neglect,         1848. 
they  omit  to  summon  him:  Rex  v.  Wykes  (a).  This  order,       Ex  parte 
adjudicating  the  settlement,  might  be  evidence  of  the     Orereecrt  of 

.  /.I  ft  rx-i    *       T  ^  MONKLEIOH. 

settlement  oi  the  pauper  hereafter.  [Erie,  J. — Can  you 
not  appeal  against  the  order  of  settlement?]  No  such 
appeal  is  given  by  the  stat.  8  &  9  Vict,  a  126,  and, 
though  an  appeal  is  given  by  the  62nd  sect  of  that 
statute,  against  the  order  for  maintenance,  it  is  submitted 
that  the  order  of  settlement  could  not  be  appealed  against, 
as  it  is  only  recited  in  the  former  order.  In  Regina  v.  The 
Justices  of  Middlesex  {li)y  Mr.  Justice  Wightman  appears 
to  have  thought,  that  in  such  an  appeal  the  settlement 
might  be  contested,  but  that  decision  was  not  necessary 
in  the  case.  [jBrfe,  J. — I  think  ^hat  if  you  can  appeal 
against  the  order  of  settlement  in  an  appeal  against  the 
order  for  maintenance,  you  are  not  entitled  to  your 
rule.] 

Cur.  adv.  vult 

« 

Erle,  J.,  now  delivered  judgment  (c). — ^In  this  case 
an  application  was  made  for  a  writ  of  certiorari  to  re- 
move into  this  Court  an  order  of  two  justices  of  the 
borough  of  Bideford,  adjudicating  the  settlement  of  a 
pauper  lunatic,  and  also  for  a  writ  of  certiorari  to  remove 
an  order  of  two  justices  of  the  county  of  Devon,  for  the 
maintenance  of  the  pauper  in  the  asylum,  on  the  ground 
that  no  notice  was  given  to  the  parish  officers  of  Monk- 
leigh,  that  they  might  attend  when  the  orders  were 
made ;  but  1  think  that  the  principle,  that  parties  to  be 
affected  by  an  ex  parte  proceeding  should  have  notice, 
does  not  apply  to  orders  of  removal,  and  I  think  that  an 
order  for  the  maintenance  of  the  pauper  must  be  subject 
to  the  same  rule,  because,  by  sect.  62  of  the  8  &  9  Vict. 


(a)  Andr.  238 ;  2  Str.  1092.  {h)  2  New  Sss.  Cas.  661. 

{e)  In  the  Bail  Court. 
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c.  126,  all  the  mcidente  of  an  appeid  against  an  ord 
removal  are  to  attach  to  this.  The  59th  sect,  o 
same  act  strengthens  this  view,  because  it  ia  ezpi 
directed  by  that  section,  that,  where  it  is  sought  to : 
a  pauper  lunatic  chargeable  to  a  county,  notice  shi 
given  to  the  clerk  of  the  peace ;  but  there  is  no 
provision  for  notice  to  be  given  to  parish  officers, 
these  grounds,  I  am  of  opinioh  that  the  writs  of  certi 
should  not  be  granted. 

Rules  refu» 


Jan.  Slst, 

In  order  to  en- 
title a  person 
to  be  heard 
before  justices 
at  spedal  ses- 
sions under  the 
6  &  7  WiU.  4, 
c.  96,  s.  6» 
(Parochial  As- 
sessment Act), 
against  a  rate 
inade  for  the 
relief  of  the 
poor,  it  is  only 
necessary  to 
prove  serrice  of 
rate  was  made. 


The  Queen  v.  The  Justices  of  Devon. 

XN  this  term  PashUy  had  obtained  a  rule  nisi,  ct 
upon  Sir  H.  P.  Scale  and  others,  justices  of  the  peac 
the  county  of  Devon,  to  shew  cause  why  a  mand 
should  not  issue,  commanding  them  at  special  see 
assembled  to  heat  an  appeal  against  a  rate  made  fo 
relief  of  the  poor  of  the  parish  of  East  Allingtoi 
cording  to  the  provisions  of  the  6  &  7  Will.  4,  c.  t 
6  (a),  (the  Parochial  Assessment  Act).  The  parish  of 

notice  of  objection  on  one  of  theoTcrseers  or  other  persona  by  whon 


(a)  Section  6 enacts,  ''That 
justices  acting  in  petty  sessions 
are  to  hold  four  speeial  sessions 
in  the  year,  and  at  such  special 
or  adjourned  sessions  the  jus- 
tices there  present  shall  hear 
and  determine  all  objections  to 
any  rate  on  the  ground  of  ine- 
quality, unfairness,  or  incor- 
rectness in  the  valuation  of  any 
hereditaments  included  therein, 
which  decisioDr  shall  be  binding 
and  conclusive  on  the.  parties. 


unless  the  person  or  persoi 
pugning  such  decision 
within  fourteen  days  aftc 
same  shaU  have  been  ; 
cause  notice  to  be  giv 
writing  of  his,  her,  or  the 
tention  of  appealing  a^ 
such  decbion,  and  of  the  n 
or  cause  of  such  appeal,  t 
person  or  persons  in  wha 
vour  such  decision  shall 
been  made,"  &c.;  "pro 
always,  that  no  such  obj< 
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Allington  has  two  churchwardens  and  two  overseers,         1848. 
but  no  collector.     At  a  special  sessions  held  on  the  8th     ^  ^ 

^  The  QUKKN 

of  December  last  the  appeal  came  on  to  be  heard,  and  v. 

..         ^    ,  .     ,.  J  X      1  i_  1  The  Justices  of 

notice  01  objection  was  proved  to  nave  been. served  on  Devon. 
three  of  the  persons  who  made  the  rate,  but  with  re- 
spect to  two  of  the  notices  they  were  not  served  within 
the  time  specified  by  the  act.  The  justices  were  of 
opinion  that  no  sufficient  service  of  notice  of  objection 
had  been  proved,  and  refused  to  hear  the  appeal. 

On  moving  for  the  rule.  Rex  v.  77ie  Justices  of  War^ 
wichshire  (a)  was  cited,  where  service  of  groimdft  of 
appeal  on  one  -overseer  was  held  sufficient,  under  similar 
words  in  4  &. 5  Will.  4,c.  76,  s.  8L 

J.  Greenwood  now  shewed  cause. — The  words  of  the 
6  &  7  Will  4,  c.  96,  s.  6,  leave  the  question  doubtful 
how  many  of  the  persons  concerned  in  making  the 
rate  should  be  served  with  notice  of  objection,  and 
the  statute  must  be  construed  with  reference  to  the 
41  G«o«  3,  c  23,  s.  6,  which,  in  appeals  to  the  quarter 
sessions  against  parish  rates,  required  notice  in  writing 
to  be  given  by  the  person  appealing  to  the  church- 
wardens or  overseers  of  the  poor,  "  or  any  two  or  more 
of  them." 

Peuhley,, coxiiAi  was  not  heard. 

Lord  Denman,  C.  J. — In  cases  of  orders  of  removal. 


shall  be  inquired  into  by  the  the  day  appointed  for  such  spe- 

said  justices  in  special  sessions,  cial  sessions,  to  the  collector, 

unleas  notice  of  such  objection  overseers,  or  other  persons  by 

in  writing,  under  the  hand  of  whom  such  rate  was  made,"  &c- 

the  complainant, shall  have  been  (a)  6  A.  &  £.873. 
given  seven  days  at  least  before 
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1848.        it  is  sufficient  to  serve  the  order  on  one  of  the 
The  QusKK     ™^  officers,  and  I  think,  that,  upon  a  fair  constr 
^'  tion  of  this  act  of  Parliament,  the  notice  given  m 

The  Jiirticei  of       ^  .  -^  © 

Dbyon.       sufficient.  . 

Patteson,  Coleridqe,  and  Wiohtiian,  Js.,  C4 
curred. 

Rule  absolute. 


END   OF   HILARY   TERM. 
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(Error  from  the  Queeris  Bench.) 


HILAKY  VACATION. 


Lindsay  v.  Leigh.  Feb,  2nd, 

xBESPASS  and  assault,   and  false  imprisonment.  In  proceedings 

1      T  /»      1  •  ^1  /•T  under  the  4 

against  the  aeiendant,  a  magistrate  tor  the  coimtyoi  Lan-  Geo.  4,  c.  34, 
caster.    Plea :  Not  guilty,  by  statute.     Issue  thereon,     ^^^x  .^  ^^^ 
This  cause  was  tried  before  Coltman,  J.,  at  the  Liver-  competent  to 

magistrates 

pool  spring  assizes,  when  a  verdict  was  foimd  for  the  who  have  com- 
plaintiff.     The  defendant  (below)  tendered  a  bill  of  ex-  fender  to  pri*. 
ceptions  to  the  learned  judge's  summing  up.     Judg-  J^t^^7"' 
ment  being  signed,  a  writ  of  error  was  brought  in  the  ^""^^  ^  ^^^ 

up  a  convic- 

Exchequer  Chamber.  tiontobere- 

The  bill  of  exceptions  stated  that  on  the  trial  the  gessions;  a 
plaintiff  below  called,  as  a  witness,  the  keeper  of  the  ^*^ii^'  * 
house  of  correction  at  Kirkdale  in  Lancashire,  who  being  the  only 

iDstmment 

proved  that  he  received  plaintiff  below  in  the  said  house  authorised  by 
of  correction  on  the  24th  August,  1844,  under  a  certain     ^sembU,  that 

such  a  warrant 
is  in  the  nature  of  an  order. 
A  warrant  of  commitment  under  the  above  act  stated  that  W.  L.,  **  serrant  to  J.  W.'' 
and  others,  "  as  a  collier,  hath  in  his  service  with  the  said  J.  W.,  &c.,  been  guilty  of  divers 
misdemeanors  towards  his  said  masters,  and  hath  absented  himself  from  the  service  of  the 
said  J.  W.,  &c.,  before  the  term  of  his  contract  with  them  was  completed,  contrary  to 
the  form  of  the  statute,''  &c.  The  person  committed  to  prison  under  this  warrant  was 
discharged  by  habeas  corpus,  and  brought  an  action  for  fiadse  imprisonment  against  the 
oommitting  magistrate : — Held,  that  the  warrant  was  bad,  and  no  answer  to  the  action, 
because  it  did  not  state  either  that  the  contract  was  in  writing,  or  that  the  service  had  been 
entered  upon,  one  of  those  two  circumstances  being  essential  to  give  the  magistrate  juris- 
diction to  commit ;  and  that  he  could  not  protect  himself  by  a  conviction  drawn  up  after 
the  discharge  of  the  prisoner  by  habeas  corpus,  supplying  the  defects  in  the  commit- 
ment. 
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warrant,  which  was  then  read,  and  was  in  the  foUowing 
tenor  and  effect  (a) : — 

County  of  Lancaster,  to  wit. — ^To  the  constable  of  Ince  in 
Mackerfield  in  the  said  county,  and  to  the  keeper  of  the  house 
of  correction  at  Kirkdale  in  the  said  county,  and  to  each  of  them : 
Whereas  information  and  complaint  have  been  this  day  made 
unto  me,  the  Honourable  Colin  Lindsay,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of 
Adam  Gregory,  agent  of  James  W.,  F.  S.  G.,  and  J.  D.,  at  their 
colliery  at  Ince  in  Mackerfield  aforesaid,  that  William  Leigh  of 
Wigan,  in  the  said  county,  servant  to  the  said  J.  W.,  F.  S.  G., 
and  J.  D.,  as  a  collier,  at  their  works  in  Ince  in  Mackerfield 
aforesaid,  hath,  in  his  service  with  the  said  J.  W.,  F.  S.  G.,  and 


(a)  Stat.  4  Geo.  4,  c.  34,  s. 
3,  enacts,  ^*  That  if  any  servant 
in  husbandry,  or  any  artificer, 
calico-printer,  handicraftsman, 
miner,  collier,  keeler,  pitman, 
glassman,  potter,  labourer,  or 
other  person,  shall  contract  with 
any  person  or  persons  whomso- 
ever, to  serve  him,  her,  or  them 
for  any  time  or  times  whatso- 
ever, or  in  any  other  manner, 
and  shall  not  enter  into  or  com- 
mence his  or  her  service,  ac- 
cording to  his  or  her  contract, 
(such  contract  being  in  writing, 
and  signed  by  the  contracting 
parties),  or,  having  entered  into 
such  service,  shall  absent  him- 
self or  herself  from  his  or  her 
service  before  the  term  of  his  or 
her  contract,  whether  such  con- 
tract shall  be  in  writing  or  not 
in  writing,  shall  be  completed, 
or  neglect  to  fulfil  the  same,  or 
be  guilty  of  any  other  miscon- 
duct or  misdemeanor  in  the  ex- 
ecution thereof,  or  otherwise 
respecting  the  same,  then  and  in 
every  such  case,  it  shall  and 
may  be  lawful  for  any  justice  of 
the  peace  of  the  county  or  place 


where  such  servant  in  hus- 
bandry, artificer,  &c.,  shall  have 
so  contracted,  or  be  employed, 
or  be  found,  and  such  justice  Is 
hereby  authorised  and  empow- 
ered, upon  complaint  thereof 
made  upon  oath  to  him  by  the 
person  or  persons  or  any  of  them 
with  whom  such  servant  in 
husbandry,  &c.,  shall  have  so 
contracted,  or  by  his,  her  or 
their  steward,  manager  or  agent, 
which  oath  such  justice  is  here- 
by empowered  to  administer,  to 
issue  his  warrant  for  appre- 
hending every  such  servant  in 
husbandry,  &c.,  and  to  exa- 
mine into  the  nature  of  the 
complaint ;  and  if  it  shall  appear 
to  such  justice  that  any  such 
servant  in  husbandry,  &c.,  shall 
not  have  fulfilled  such  contract, 
or  hath  been  guilty  of  any 
other  misconduct  or  misde- 
meanor as  aforesaid,  it  shcdl  and 
may  be  lawfiil  for  such,  justice 
to  commit  every  such  person  to 
the  house  of  correction,'  there  to 
remain  and  be  held  to  hard  la- 
bour for  a  reasonable  time  not 
exceeding  three  months,''  &c 
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J.  D.,  been  guilty  of  divers  misdemeanors  and  ill  behaviour  1848. 

towards  hb  masters,  and  particularly  that  the  said  William 
Leigh  hath  absented  himself  from  the  service  of  the  said  J.  W., 
F.  S.  G.,  and  J.  D.  before  the  term  of  his  contract  with  them 
was  completed,  contrary  to  the  form  of  the  statute  in  that  case 
made ;  and  whereas  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  I  have  duly  examined  the  proofs  and  allega- 
tions of  both  the  said  parties  touching  the  matter  of  the  said 
compliant,  and  upon  due  consideration  had  thereof  have  ad- 
judged and  determined  that  the  said  William  Leigh  hath  in  his 
said  service  been  guilty  of  divers  misdemeanors,  particularly 
that  the  said  William  Leigh  hath  absented  himself  from  the  ser- 
vice of  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  before  the  term  of 
his  contract  with  them  was  completed,  contrary  to  the  form  of 
the  statute  in  that  case  made,  and  I  do  therefore  convict  him,  the 
said  William  Leigh,  of  the  said  offence,  in  pursuance  of  the  sta- 
tute in  that  case  made  and  provided :  These  are,  therefore,  to 
command  you,  the  said  constable,  forthwith  to  convey  the  said 
William  Leigh  to  the  said  house  of  correction  at  Kirkdale  afore- 
said, and  to  deliver  him  to  the  keeper  thereof,  together  with  this 
warrant ;  and  I  do  hereby  command  you,  the  said  keeper,  to 
receive  the  said  William  Leigh  into  your  custody  in  the  said 
house  of  correction,  there  to  remain  to  hard  labour  for  the  space 
of  two  months  from  the  date  hereof,  and  for  your  so  doing  this 
shall  be  your  sufficient  warrant.    Given  imder  my  hand  and  seal, 

the  2drd  of  August,  1844. 

Colin  Lindsay,  (l.  s.) 

That  the  plaintiff  below  then  proved  that  he  was 
discharged  from  custody  by  habeas  corpus  under  the 
hand  of  Mr.  Justice  Wightman,  on  the  17  th  of  Sep- 
tember, and  that  on  the  14th  of  December,  1844, 
he  caused  the  defendant  to  be  served  with  a  notice  of 
action  pursuant  to  the  statute ;  and  that  thereupon  the 
defendant  by  his  counsel  put  in  evidence  a  certain  convic- 
tion on  parchment,  under  the  hand  and  seal  of  the  de- 
fendant, which  it  was  admitted  was  drawn  up  after  the 
discbarge  of  the  plsuntiff  below  under  the  liberate,  and 
was  as  follows : — 

County  of  Lancaster,  to  wit. — Be  it  remembered  that  on  the 
21st  of  August,  1844,  at  Wigan,  in  the  county  of  Lancaster, 
Adam  Gregory,  of  Ince,  in  Mackerfield,  in  the  said  county, 

VOL.  m.  I  N.  6.  c. 
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1848.         nnderlooker  and  manager  of  J.  W.,  F.  S.  G.,  and  J.  D^  then  and 
still  haying  and  carrying  on  a  colliery  at  Ince,  in  Mackerfield, 
in  the  said  county,  personally  came  before  me,  the  Hon.  Colin 
Lindsay,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  Um 
said  county,  and  informed  me,  upon  the  oath  of  the  said  Adam 
Gregory,  that  William  Leigh,  of  Wigan,  in  the  said  county, 
collier,  did  on  the  4th  of  April  last  past  contract  with  the  said 
J.  W.,  F.  S.  G.,  and  J.  D.,  to  serve  them  as  a  collier  at  their  said 
colliery,  and  that  after  having  on  the  same  day  entered  into  such 
service,  according  to  his  said  contract,  was  in  his  said  service 
with  his  said  masters  guilty  of  divers  misdemeanors,  and  parti- 
cularly that  he,  on  the  9th  day  of  August,  1844,  did  absent  him- 
self from  the  service  of  his  said  masters,  before  the  term  of  his 
contract  with  them  was  completed,  and  has  from  thence  hitherto 
continued  so  absent,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided ;  whereupon,  in  pursuance  of  the  statute  in  that 
case  made,  the  said  William  Leigh  was,  on  this  23rd  day  of  August, 
in  the  year  aforesaid,  at  Wigan,  in  the  said  county,  duly  brought 
before  me  to  answer  the  said  complaint ;  whereupon  I  the  aaid 
justice  did  then  and  there  proceed  to  examine  into  the  nature 
and  truth  of  the  said  complaint,  in  the  presence  and  hearing  of 
the  said  William  Leigh ;  and  the  said  Adam  Gregory,  being  a 
credible  witness,  did  then  and  there,  in  the  presence  and  hearing 
of  the  said  William  Leigh,  upon  his  oath,  depose  and  swear  thai 
the  said  William  Leigh,  then  being  a  collier,  did,  on  the  4th  day 
of  April,  1844,  contract  with  the  said  J.  W.,  F.  S.  G.,  and  J.  D., 
then  having  and  carrying  on  the  said  colliery  at  Lice,  in  Macker- 
field,  in  the  county  aforesaid,  to  serve  them  as  a  collier  at  their 
said  colliery,  from  the  said  4th  of  April,  1844,  until  the  said 
William  Leigh  should  give  to  the  said- J.  W.,  F.  S.  G.,  and  J.  D., 
fourteen  days'  previous  notice  that  he  intended  to  quit  the  service 
of  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  and  had  served  them  for 
such  fourteen  days ;  and  that  he  the  said  William  Leigh  did  after- 
wards, to  wit,  on  the  said  4th  day  of  April,  1844,  enter  into  the 
said  service  of  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  as  a  collier,  at 
their  said  colliery,  under  and  in  pursuance  of  such  contract  for 
service;  and  that  he  the  said  William  Leigh  did  continue  to  serve 
his  said  masters  under  and  according  to  the  said  contract  at  the 
said  colliery,  until  the  9th  day  of  August,  1844;  and  the  term 
of  his  said  contract  being  then  subsisting  and  incompleted,  he  the 
said  William  Leigh  did,  on  the  said  9th  day  of  August,  absent 
himself  from  the  said  service,  against  the  will  of  the  said  J.  W., 
F.  S.  G.,  and  J.  D.,  or  either  of  them,  contrary  to  the  form  of  the 
statute  in  such  case  made,  and  that  he  had  thence  hitherto  con- 
tinued so  absent ;  wherefore,  the  said  William  Leigh  not  deny- 
ing the  sidd  evidence  so  given^  it  manifestly  appearing  to  me  that 
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the  said  William  Leigh  is  guilty  of  the  said  offence  charged  on  1848. 

him  as  aforesaid,  I  do  herehy  convict  him  of  the  said  offience,  and 

do  adjudge  him  for  the  said  offence  to  he  imprisoned  in  the  house 

of  correction  at  Kirkdale,  in  the  said  county,  for  the  space  of 

two  months  from  the  date  hereof,  and  during  that  time  to  he  held 

to  hard  lahour.     Given  under  my  hand  and  seal  at  Wigan,  in 

the  said  county  of  Lancaster,  this  23rd  day  of  August,  1844. 

Colin  Lindsay,  (l.  s.) 

That  the  defendant  below  then  called  the  said  Adam 
Gregory,  who  being  duly  sworn,  upon  his  oath  deposed 
and  said — ^^  I  was  underlooker,  manager,  and  agent,  of 
J.  W.,  F.  S.  G.,  and  J.  D.,  in  and  before  April  last 
year,  and  thence  hitherto.  I  hired  the  plaintiff  as  a 
collier,  to  work  and  serve  at  this  colliery.  I  hired  him 
on  the  4th  of  April  last  year,  at  the  said  colliery,  on 
certain  terms,  and  among  others  that  he  was  to  remain 
until  the  expiration  of  a  fortnight's  notice  to  be  given 
by  him,  or  the  said  J.  W.,  F.  S.  G.,  and  J.  D.  He 
was  to  work  at  any  of  the  pits  at  the  said  colliery  that 
he  might  be  directed,  and  was  to  be  paid  according  to 
a  scale  of  wages  we  had  respecting  the  different  pits, 
for  the  men  at  the  said  colliery,"  &c.  "  He  agreed  to 
those  terms,  and  entered  on  his  service  under  that  agree- 
ment on  the  same  day.  He  continued  in  the  said  service 
until  the  9th  of  August  next  following,  when  he  lefl  at 
9  o'clock  in  the  morning.  On  the  next  day,  the  10th, 
he  came  and  delivered  this  written  notice,  which  was 
then  read  as  follows : — 

**  Notice  here  given,  to  Mr.  Adam  Gregory^  by  William 
Leighy  for  fourteen  days  from  this  date,  August  10th, 
1844." 

On  the  said  10th  of  August  he  went  away  without 
leave,  taking  his  tools  with  him,  and  did  not  serve  any 
part  of  the  number  of  days  mentioned  in  his  said  notice. 
The  defendant  (below)  is  a  justice  of  the  coimty  of  Lan- 
caster, residing  in  that  county,  near  Wigan,  and  was  so 
before  April  last  year.     I  went  before  him  (the  defend- 

i2 
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1848.  ant)  at  Wigan,  in  the  said  count j,  to  inform  against  and 
complain  of  the  plaintiff  (below)  on  the  2 let  of  August 
last.  I  was  sworn  before  him,  and  stated  on  oath  all 
the  circumstances  about  the  plaintiff  (below)  and  the 
colliery.     I  laid  this  information  before  him. 

"  Lancashire,  to  wit. — The  information  and  complaint 
of  Adam  Gregory,  the  underlooker  of  J.  W.,  F.  S.  G., 
and  J.  D.,  at  their  colliery  at  Ince,  in  Mackerfield^  in 
the  said  county,  taken  upon  oath  before  me,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
the  21st  of  August,  1844:  who  saith  that  William 
Leigh,  of  Wigan,  in  the  said  county,  servant  to  the  said 
J.  W.,  F,  S.  G.,  and  J.  D.,  as  a  collier,  at  their  works 
at  Lice,  in  Mackerfield  aforesaid,  hath,  in  his  service 
with  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  been  guilty  of 
divers  misdemeanours  and  ill  behaviour  towards  his  said 
masters,  and  particularly  that  the  said  William  Leigh 
hath  absented  himself  from  the  service  of  the  said  J.  W., 
F.  S.  G.,  and  J.  D.,  before  the  term  of  his  contract  with 
them  was  completed,  contrary  to  the  form  of  the  statute 
in  that  case  made. 

**  Sworn  before  me,  Colin  Lindsay. 

"  Adam  Gregory." 

On  the  23rd  of  August  the  plaintiff  was  brought  up 
under  the  said  warrant  to  the  oflBce  of  the  clerk  to  the 
justice  of  the  peace  of  the  said  county  at  Wigan,  in 
the  said  county,  where  the  said  justices  held  their  ses- 
sions and  meetings.  When  the  plaintiff  was  brought 
up,  there  were  three  justices  present,  the  Eev.  Mr. 
Gunning,  Mr.  Silvester,  and  the  defendant  (below).  1 
was  again  sworn  before  the  defendant  (below)  and  the 
other  justices,  and  the  nature  and  matter  of  my  said 
complaint  and  information  was  inquired  into  by  the  said 
justices.  I  was  examined,  and  that  inquiry  and  exami- 
nation was  made  in  presence  of  the  plaintiff  (below), 
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who  heard  aU  I  said.  Afler  I  had  been  examined,  the  i848. 
said  justices  asked  the  plaintiff  (below)  if  he  were  guilty 
or  not  guilty;  to  which  the  plaintiff  (below)  said 
**  guilty,"  in  one  case  and  not  in  another.  The  justice 
asked  him  (the  plaintiff  below)  how  that  was  ;  and  he 
said  he  was  guilty  in  not  serving  to  the  end  of  the  no- 
tice. Then  the  said  justices  asked  him  the  plaintiff 
(below),  how  he  was  not  guilty ;  to  which  he  said  his 
place  did  not  suit  him.  The  said  justices  then  said  they 
had  nothing  to  do  with  that,  and  asked  him  if  he  were 
-willing  to  go  to  his  work  again ;  he  said  "  no ;"  where- 
upon, after  the  justices  had  considered  together,  they  di- 
rected their  clerk  to  make  out  a  warrant  of  commitment, 
and  a  printed  form  was  in  consequence  then  filled  up, 
and  was  then  and  there  signed  and  sealed  by  the  defend- 
ant (below),  which  is  the  same  as  the  warrant  produced 
by  the  counsel  for  the  plaintiff  (below) ;  and  the  said 
witness  further  said  that  "  there  was  always  plenty  of 
work  at  the  said  colliery  for  the  plaintiff  during  the  time 
he  was  there.  Besides  the  plaintiff,  about  twenty  others 
refused  to  work."  That  thereupon  the  said  learned 
Judge,  that  is  to  say.  Sir  Thomas  Coltman  Knight^  in 
sununing  up  the  evidence  to  the  said  jury,  charged  and 
directed  the  said  jury,  that  if  they  believed  the  evidence 
so  given,  they  ought  to  find  a  verdict  for  the  plaintiff 
(below),  and  that  the  only  further  question  for  them  was 
the  amount  of  damages ;  whereupon  the  said  counsel  for 
the  defendant  (below)  did  then  and  there  except  to  the 
said  direction  of  the  said  learned  Judge,  and  insist  that 
he  ought  to  have  directed  the  jury  that  the  defendant 
(below),  being  a  magistrate  for  tne  said  county,  acting 
in  a  matter  within  his  jurisdiction,  was,  according  to  the 
evidence  of  the  said  Adam  Gregory,  justified  in  com- 
mitting the  plaintiff  (below)  as  aforesaid,  and  therefore, 
that,  if  they  believed  the  evidence  so  given,  they  ought 
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1848.  to  find  a  verdict  for  the  defendant  (below) :  also,  that 
the  said  conviction  so  given  in  evidence  was  a  defence 
to  this  action,  and  therefore,  that,  if  they  believed  the 
residue  of  the  evidence  so  given,  and  besides  and  except 
that  given  by  the  said  Adam  Gregory,  they  ought  to 
find  a  verdict  for  the  defendant  (below),  notwithstanding 
they  believed  the  said  evidence  so  given  as  aforesaid  on 
behalf  of  the  plaintiff,  &c. 

CowUng  {Bumie  with  him),  for  the  plaintiff  in  error  (a). 
(The  following  points  were  argued  by  counsel  on  both 
sides:  1st,  whether  the  conviction  was  drawn  up  by  the 
magistrate  too  late  in  point  of  time.  2ndly,  whether  a 
magistrate  is  protected  by  the  43  Geo.  3,  c  141,  in  all 
cases  of  conviction  by  him,  unless  he  be  proved  to  have 
acted  maliciously.  Srdly,  whether  a  discharge  of  a  pri- 
soner by  habeas  corpus,  which  is  no  matter  of  record, 
avails  to  quash  a  conviction  subsequently  drawn  up, 
which  is  matter  of  record.  4thly,  whether  the  conviction 
set  out  in  the  bill  of  exceptions  was  invalid,  because  it  did 
not  negative  that  the  plaintiff  below  had  lawful  excuse 
for  absenting  himself  from  service ;  but  as  the  Court 
expressly  abstained  from  deciding  any  of  these  points, 
the  arguments  on  them  are  omitted). 

Whatever  may  be  the  opinion  of  the  Court  as  to  the 
sufficiency  of  the  warrant  of  commitment,  the  plaintiff 
in  error  has  a  right  to  rely  on  the  conviction  as  a  good 
defence  to  the  action.  Chaney  v.  Payne  (b) ;  Bex  v. 
Barker  (c);  Massey  v.  Johnson  (d);  Gray  v.  Cook" 
son  (e).  These  cases  shew  that  a  conviction  may  be 
drawn  up  afler  a  warrant  of  commitment,  and  after  a 

(a)  May  13, 1847,  before  Sir  (ft)  1  Q.  B.  R.  712. 

T.  Wildcy  C.  J.,  MauU,  Cress-  (c)  1  Eaat,  186. 

v>ell^  and  Williams^  Js.,  and  (d)  12  East,  67. 

Parke,  Bol/e^  and  Platty  Bs.  (e)  16  East,  13. 
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defendant  has  been  liberated  by  habeas  corpus.  It  is  1848. 
true  that  in  Chaney  v.  Payne  (a),  it  was  held,  that  a 
second  conviction  could  not  be  drawn  up  afler  a  previous 
one  had  been  quashed  on  appeal ;  but  it  did  not  decide 
that  a  second  cannot  be  drawn  up  after  one  conviction 
has  been  returned  to  the  sessions,  and  before  any  pro- 
ceeding has  been  taken  to  quash  the  former ;  on  the  con- 
trary. Lord  DenmaUi  C.  J.,  in  his  judgment  in  that 
case  says,  "  Possibly,  it  may  be  competent  to  the  magi- 
strate, even  after  such  return  of  an  infonnal  conviction, 
to  return  another  formal  one  before  any  motion  is  made 
to  quash  the  conviction,  or  appeal  heard."  Gray  v. 
Cookson  {b)  is  still  more  in  point ;  there  the  conviction 
on  which  the  defendant,  a  magistrate,  relied,  was  drawn 
lip  after  a  previous  warrant  of  commitment,  as  in  this 
case,  and  after  action  commenced.  But  assuming  that 
the  conviction  cannot  be  looked  at,  still  the  warrant  of 
commitment  is  a  sufficient  defence,  and  will  be  held  to 
contain  in  itself  a  good  conviction:  Johnson  v.  Reid^c). 
[Mauky  J. — You  must  mean  that  the  commitment  is  to 
be  taken  as  evidence  that  the  plaintiff  (below)  was 
properly  convicted?]  Yes;  that  seems  to  be  the  purport 
of  the  words  in  it,  '^upon  due  consideration,  I  have  ad- 
judged and  determined "  the  said  complaint  to  be  true. 
l^Parhe,  B. — In  In  re  Gray  (rf),  my  brother  Pdtteson  has 
decided  that  if  a  commitment  professes  to  be  a  con- 
viction as  well,  it  must  be  as  formal  as  a  regular  convic- 
tion in  all  respects.]  That  case  seems  opposed  to  Bay" 
lis  V.  Strickland-  (e),  which  was  one  of  summary  juris- 
diction ;  there  it  was  held,  that,  there  being  nothing  on 
the  face  of  the  warrant  of  commitment  to  make  it  void. 


(o)  1  Q.  B.  R.  712.  (,d)  1  New  Sess.  Cos.  854. 

(6)  16  East,  13.  \e)  1  Scott,  N.  R.  640. 

(c)  6  M.  &  W.  124. 
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1848.        neither  the  magistrates  who  had  drawn  it  up  nor  the 
officer  who  executed  it  could  be  treated  as  trespassers. 

Joseph  Addison  {Fry  with  him)  contnL — In  re  Gray  (a), 
abeady  cited  by  the  Court,  and/n  re  Hammond{b\  which 
was  under  the  same  statute,  are  decisive  authorities  that 
the  commitment  in  this  case  must  be  read  as  a  conviction ; 
as  such  it  is  clearly  defective,  and  a  commitment  which  is 
itself  a  conviction  and  defective  is  no  defence  to  an  action. 
In  Johnson  v.  Reid{c)  there  was  no  conviction,  but  a 
commitment  only,  and  Parhe^  B.,  held  it  was  defective 
in  not  stating  that  the  contract  was  entered  into,  the 
work  done^  or  the  plaintiff  found,  within  the  jurisdic- 
tion of  the  magistrate,  all  of  which  were  defects  on  the 
instrument  itself.  [Parkcy  B. — The  contention  on  the 
other  side  will  be,  that  this,  being  only  a  commitment, 
does  not  require  all  the  forms  of  a  conviction.  It  will 
not  be  contended  that  if  this  is  a  conviction,  it  is  not 
bad :  it  clearly  is  bad,  as  such,  for  it  does  not  set  out 
the  evidence,  which  a  conviction  must  do.]  [^Cowling 
admitted  it  was  bad  as  a  conviction.]  Then  the  ques- 
tion is,  whether  the  second  conviction  could  be  read  at 
the  trial  as  a  defence.  It  is  submitted  that  it  could  not. 
The  6  Geo.  4,  c.  34,  requires  a  magistrate  to  "  commit*^ 
only.  Nothing  is  said  about  a  conviction ;  consequently, 
there  can  be  but  one  instrument,  and  that,  by  whatever 
name  it  is  to  be  called,  must  be  construed  with  the  strict- 
ness of  a  conviction.  [3faul€y  J. — Would  a  commit- 
ment be  enough  which  referred  to  abatement  of  wages 
under  the  act?]  Probably  it  would;  the  magistrate 
might  commit,  in  the  iirst  instance,  and  make  an  order 
as  to  the  abatement  of  wages  afterwards. 

The  cases  cited  on  the  other  side  on  this  point  do  not 


(a)  1  New  Sess.  Cas.  364.  (b)  2  New  Sess.  Cas.  397. 

(c)  6  M.  &  W.  124. 
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apply ;  in  none  of  them  were  there  two  convictions.  In  1848. 
Rex  V.  Barker  (a)  there  was  no  previous  formal  commit- 
ment, and  Lord  Kenyan^  C.  J.,  said,  in  his  judgment, 
^^  it  is  matter  of  constant  experience  for  magistrates  to 
take  minutes  of  their  proceedings,  without  attending  to 
the  precise  fonn  of  them  at  the  time  when  they  pro- 
nounce their  judgment,  to  serve  as  memorandums  for 
them  to  draw  up  a  more  formal  statement  of  them  after- 
wards, to  be  returned  to  the  sessions."  Chaney  v. 
Paine  (J)  was  a  case  of  sul  stitution  of  one  document  for 
another.  In  Massey  v.  Johnson  (c)  the  instrument 
drawn  up  by  the  magistrate  was  treated  as  a  convic- 
tion, but  in  fact  was  not  one.  That  case  proceeded 
under  the  7  th  sect,  of  the  \1  Geo.  2,  c.  5,  which  em- 
powered magistrates  to  send  offenders  to  gaol  until  the 
quarter  sessions,  and  then,  by  sect.  9,  they  are  to  adju- 
dicate on  the  case ;  the  instrument,  therefore,  was  only 
a  commitment  to  safe  custody  until  the  sessions.  [Mauley 
J. — Suppose  the  offender  had  been  convicted  and  sen- 
tenced, as  he  might  have  been,  to  a  shorter  period  than 
the  next  sessions,  would  not  a  good  conviction  have  been 
necessary  in  that  case?]  Perhaps  it  would;  but  the 
difficulty  did  not  arise.  As  a  conviction,  the  instru- 
ment there  was  clearly  not  defensible ;  the  case,  how- 
ever, seems  to  have  been  badly  considered,  and  cannot 
be  taken  as  an  authority.  In  Gray  v.  Cookson  [d)  there 
was  only  one  conviction,  and  that  case  only  proves  that 
a  conviction  may  be  drawn  up  after  action  commenced. 
Moreover,  in  the  information  which  is  set  out,  no  time 
is  stated  when  the  offence  was  committed.  [Mauley  J. — 
It  may  have  been  made  before  the  4  Geo.  4,  c.  34,  passed, 
and  it  calls  the  informer  "  underlooker,"  which  is  not  a 
word  contained  in  the  act.]     The  information,  therefore. 


(o)  1  East,  186.  (c)  12  East,  67. 

(6)  1  Q.  B.  R.  712.  {d)  16  East,  13. 


110  NEW  SESSIONS  CASES, 

1848.  seems  to  be  bad  itself.  It  is  true  that  in  the  oonvictiGn 
reciting  the  information,  the  informer  is  called  ^'manager" 
as  well,  but  that,  even  if  it  were  available  for  any  par* 
pose,  cannot  be  relied  on  to  supply  defects  in  the  original 
information.  ('^Paley  on  Convictions,"  3rded.,  p.  91.) 
The  information,  therefore,  may  have  been  made  by  an 
incompetent  person.  The  warrant  is  also  defective,  be- 
cause it  does  not  state  that  the  contract  of  service  was 
in  writing,  or  that  the  plaintiff  (below)  had  entered  on 
the  service  at  the  time  of  his  supposed  offence.  This 
objection  goes  to  the  jurisdiction.  Either  the  servant 
must  have  failed  to  enter  upon  his  service,  in  which  case 
the  contract  to  serve  must  be  in  writing;  or,  having 
entered  into  the  service,  he  must  absent  himself  from  it, 
in  order  to  constitute  an  offence  under  the  act;  but 
neither  in  the  information  or  warrant  are  either  of  these 
requisites  stated. 

Cowling,  in  reply. — Assuming  the  warrant  of  com- 
mitment to  be  the  only  instrument  on  which  the  plain- 
tiff in  error  can  rely,  he  seems  still  to  be  sufficiently 
protected.  The  3rd  sect,  of  the  act  does  not  use  the 
word  ^*  conviction  "  at  all,  and  it  cannot  have  intended 
an  instrument  in  the  nature  of  a  formal  conviction  to 
have  been  necessary,  because,  if  the  magistrate  had 
thought  proper  to  abate  all  the  servant's  wages,  instead 
of  sending  him  to  prison,  he  could  not  then  have  drawn 
up  any  formal  document.  But  while  it  is  conceded 
that  the  commitment  in  question  is  not  sufficient  as  a 
conviction,  and  assuming  that  a  conviction  is  not  in  all 
cases  necessary,  still  it  has  not  been  shewn  that  there 
may  not  be  one.  Indeed,  the  authorities  are  the  other 
way.  In  Rex  v.  Rhodes  (a),  which  was  a  case  under  the 
same  act  as  Massey  v.  Johnson  (i),  it  was  held  that  there 

(a)  4  T.  R.  220.  (Jb)  12  East,  67. 
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might  be  a  conviction.  [^Parke,  B. — That  seems  un-  1948. 
certain,  from  the  observations  of  Mr.  Justice  Ashhurst 
Mauky  J. — Suppose  a  defendant  to  be  acquitted,  must 
he  not  have  it  recorded,  in  order  to  enable  him  to  plead 
autrefois  acquit;  that  shows  there  must  be  another 
document  besides  the  committal  in  execution.]  That  is 
so,  and  in  such  a  case  a  conviction  must  be  returned  and 
filed.  [  WilUamSy  J. — It  certainly  seems  that  there  was 
a  separate  conviction  in  Hardy  v.  Ryle  (a).] 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. 
— This  case  came  before  us  on  a  bill  of  exceptions  to  the 
direction  of  my  brother  Coltman,  on  the  trial  of  an  action 
of  trespass  and  false  imprisonment  brought  by  the  plain- 
tiff below  against  the  defendant  below.  It  appeared  that 
the  plaintiff  was  committed  to  the  House  of  Correction 
at  Kirkdale,  in  Lancashire,  by  a  warrant  under  the 
hand  and  seal  of  the  defendant,  Mr.  Lindsay,  a  justice 
of  the  peace  for  the  county  of  Lancashire,  which  war- 
rant was  to  this  effect : — (his  lordship  then  read  the 
warrant).  The  plaintiff  remained  in  prison  under  this 
warranty  and  was  kept  to  hard  labour  until  he  was  dis- 
charged  by  habeas  corpus  by  my  brother  Wightman. 
The  defendant  put  in  evidence  a  conviction  on  parch- 
ment under  his  own  hand  and  seal,  drawn  up  afler  the 
discharge  of  the  plaintiff  on  the  habeas  corpus.  This 
conviction  purported  to  be  on  the  information  on  oath 
of  one  Adam  Gregory,  underlooker  and  manager  of 
Whaley  and  others,  carrying  on  a  colliery ;  and  stated 
that  the  plaintiff  contracted  to  serve  Whaley  and  others, 
entered  into  such  service,  and  absented  himself  from  the 
said  service  before  the  term  of  his  contract  was  com- 

(a)  9  B.  &  C.  603. 
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1848.  pleted ;  and  then  proceeds  to  set  out  the  evidence,  and 
to  adjudicate  upon  it  in  due  form.  Adam  Gregory  was 
examined  as  a  witness  on  the  trial,  and  deposed  that  he 
was  underlooker,  manager,  and  agent  of  Whaley  and 
others ;  that  he  hired  the  plaintiff,  who  entered  on  the 
service  and  absented  himself  without  lawful  excuse ;  he 
also  proved  that  he  went  before  the  magistrate  and  de- 
posed on  oath  to  all  the  circumstances  before  mentioned 
relative  to  the  plaintiff  and  to  the  colliery,  and  exiii- 
bited  his  information  in  writing,  which,  however,  stated 
liim  to  be  underlooker  only.  The  information  was 
produced  and  read.  In  summing  up,  the  learned  Judge 
directed  the  jury  that  if  they  believed  the  evidence,  they 
ought  to  iind  a  verdict  for  the  plaintiff.  This  direction 
was  excepted  to ;  the  plaintiff  had  a  verdict,  and  the 
sole  question  is  whether  the  direction  was  right.  We 
are  of  opinion  that  it  was.  The  case  was  elaborately 
argued  before  us,  and  some  important  questions  dis- 
cussed, upon  which  it  is  unnecessary  to  give  an  opinion, 
for  we  think  the  commitment  is  bad  upon  grounds  irre- 
spective of  some  of  those  questions. 

Mr.  Addisouy  for  the  plaintiff,  argued,  and  we  tliink 
rightly,  that,  imder  the  statute  under  which  the  commit- 
ment took  place,  the  4  Geo.  4,  c  34  (for  the  commit- 
ment to  hard  labour  cannot  be  supported  under  the  6 
Geo.  3,  x;.  25),  the  legislature  did  not  intend  that  there 
should  be  tmy  other  instrmnent  to  authorise  the  deten- 
tion than  the  warrant  or  order  to  commit,  founded  on 
the  proper  information  by  the  master  or  his  agent ;  that 
no  conviction  properly  so  called  was  required  or  au- 
thorised to  be  iiled  at  the  sessions,  and  that  if  the  war- 
rant of  commitment  was  defective,  the  imprisonment 
was  unlawful,  and  could  not  be  rendered  legal  by  con- 
necting it  with  the  formal  conviction.  This  is  a  ques- 
tion of  the  construction  of  the  particular  act  of  Parlia- 
ment under  which  the  commitment  took  place,  for  it  is 
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just  as  competent  to  the  le^slature  to  authorise  a  magi-  1848. 
strate  to  exercise  a  summary  authority  out  of  the  course 
of  common  law  by  a  simple  order  which  shall  be  deli- 
vered to  the  person  who  is  to  execute  it,  and  be  his  war- 
rant for  so  doing,  and  remain  in  his  custody,  as  it  is  to 
authorise  him  to  proceed  by  summary  conviction  (which 
is  to  be  filed  at  the  sessions)  and  commitment  thereon, 
though  the  latter  is  by  far  the  more  usual  course.  A 
reference  to  the  6  Geo.  3,  c.  25,  in  pari  materia,  and 
the  case  of  Rex  v.  The  Justices  of  Staffordshire  (a), 
which  treats  such  an  instrument  as  an  order  and  com- 
mitment only,  not  a  conviction,  strongly  confirms  this 
view  of  the  case,  and  the  context  in  the  4  Geo.  4,  c.  34, 
shews  that  in  dealing  with  cases  brought  before  them 
by  complaint  of  the  master  or  manager,  as  in  abating 
wages,  an  order  is  all  that  would  be  required  to  be  made 
by  the  justices. 

But  by  whatever  name  this  instrument  is  called,  we 
think  it  clear  that  it  is  the  only  instrument  which  the 
legislature  intended  to  exist  in  this  case.  This  must 
necessarily  be  in  the  custody  of  the  keeper  of  the  gaol, 
and  no  mention  is  made,  expressly  or  by  implication,  of 
any  other  instrument,  still  less  of  the  formal  record 
which  is  to  be  filed  at  the  sessions,  and  form  one 
of  its  records.  In  the  case  of  Johnson  v.  Reid{b\  I 
expressed  an  opinion  that  no  conviction  was  necessary 
under  the  statute,  to  which  opinion  I  adhere ;  but  whe- 
ther this  be  an  order,  as  indeed  we  think  it  is,  or  be  in 
the  nature  of  a  conviction,  it  being,  as  it  seems  to  us,  the 
only  document  the  existence  of  which  the  legislature 
contemplated,  the  legality  of  the  imprisonment  must 
depend  on  the  legality  and  sufficiency  of  that  instrument 
alone. 

Now  whether  this  instrument  is  to  be  construed  with 

(a)  12  Ea«t,  672.  (b)  6  M.  &  W.  124. 
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1848.  less  degree  of  strictness,  as  being  an  order  according  to 
the  (Joctrine  laid  down  in  Rex  v.  Lloyd  (a),  or  with  a 
greater  degree  as  being  a  conviction,  as  the  court  of 
Queen's  Bench  in  some  recent  cases,  as  In  re  Hamr 
mond  (J),  have  intimated,  we  think  it  bad.  Every  in- 
strument which  is  to  affect  a  man's  liberty  or  property 
out  of  the  course  of  the  conunon  law,  ought  on  the  fiioe 
of  it  to  shew  the  authority  sufficiently,  and  we  think 
tliis  does  not  We  do  not  consider  it  necessary  to  say 
whether  the  objection  is  well  founded  which  apjiears  to 
have  prevailed  in  the  case  In  re  Turner  (c)  to  a  similar 
warrant,  namely,  that  it  does  not  state  that  the  plaintiff 
had  absented  himself  without  lawful  excuse,  because  we 
think  that  the  commitment  is  invalid,  as  it  does  not 
bring  the  case  within  the  4  Geo.  4,  c  34,  by  an 
averment  either  that  the  contract  to  serve  was  in  writing, 
or  that  the  service  was  entered  upon — one  of  those  two 
circumstances  being  essential  to  give  the  magistrate 
jurisdiction  to  commit  to  hard  labour.  For  these  reasons 
we  are  of  opinion  that  the  commitment  did  not  afford  a 
justification  to  the  defendant  below. 

This  view  of  the  case  makes  it  unnecessary  to  decide 
whether  this  conviction  could  be  connected  with  the 
commitment,  looking  at  the  peculiar  frame  of  it,  and 
supposing  that  it  was  competent  to  the  magistrate  under 
this  statute  to  support  his  warrant  by  a  proper  convic- 
tion filed  at  the  sessions ;  nor  is  it  necessary  to  decide 
whether  this  conviction  is  bad  on  the  face  of  it,  nor 
whether,  supposing  it  to  have  been  otherwise  unobjec- 
tionable, it  was  filed  too  late,  or  was  in  the  same  condi- 
tion by  reason  of  the  plaintiff's  prior  discharge,  as  if  it 
had  been  filed  after  a  former  conviction  quashed. 

These  questions  were  fully  argued,  but  in  the  view 

(a)  2  Str.  996.  (Jb)  2  New  Seas.  Cas.  397. 

(c)  2  New  Seas.  Cas.  403. 
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we  take  of  the  case  they  are  immaterial,  and  being  satis-  1848. 
fied  that  the  right  to  imprison  the  plaintiff  and  keep 
him  to  hard  labour  depends  wholly  on  the  validity  of  the 
warrant,  that  being  the  only  instrument  contemplated 
by  the  act,  we  think  the  direction  was  right,  and  there- 
fore the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Fd>.  Qrd.  Attwood  v.  Joliffe  and  Another. 

In  order  to  1 RESPASS   and   false   imprisonment.     Plea:    Not 

Action  byjoi-  guilty  by  statute.     The  case  was  tried  before   Wight- 

^a^tttlLS  ^o.ny  J.,  at  the  summer  assizes  for  the  county  of  Somer- 

Rich.  2,  c.  2,  set,  1844,  when  a  verdict  was  found  for  the  plaintiff  by 

ftnd  8  Hen.  6|  t  j 

c.  9,  it  most  be  Consent,  for  10/.  damages  and  costs  of  suit,  subject  to  the 
them  that  Sctc  opinion  of  this  Court  on  a  case.  The  plaintiff  was  a 
n^  JVT*^  ^  labourer,  and  the  defendants  were  justices  of  the  peace 
on  the  premi-  for  the  county  of  Somerset,  who,  on  the  18th  April, 
dbie  detainer.     1844,  signed  and  sealed  the  following  warrant  of  com- 

Where  a  con*   ^^u^^^x  . 

that  JQstioet 

had  conTicted         County  of  Somerset. — T.  R.  Joliffe,  clerk,  and  J.  T.  JoliflBe, 

G.  A.  of  Esq.,  two  of  the  justices,  &c.      To  the  keeper  of  her  Majesty's 

taincr  upon  ^^^  ^^  Shipton  Mallett,  &c.     Whereas,  upon  complaint  made 

their  own  Tiew,  unto  us  by  John  Hold  way,  overseer  of  the  poor  of  the  parish  of 

*°li^*'  *^'"  Hemmington,  in  the  said  county,  we  went  to  the  dwelling-house 

plaint  was    '  helonging  to  the  overseers  of  the  said  parish  of  Hemmington 

made  to  the  aforesaid,  in  the  said  county,  and  there  found  George  Attwood, 

jnsticet  that  i^te  of  Hemmington  aforesaid,  labourer,  forcibly  and  with  strong 

fordblyenter^  hand  and  armed  power,  holding  the  said  house  against  the  peace 

the  premises,  of  our  said  lady  the  Queen,  and  against  the  form  of  the  statute 

uid  that  notice  Jn  g^ch  case  made  and  provided :   Therefore,  we  send  you  by  the 

plaint  was   '  Wringers  thereof,  the  body  of  the  said  George  Attwood,  convicted 

given  to  the 

said  6.  A.,  who 

received  the  said  notice  bat  said  nothing,  and  then  went  on  to  allege  that  the  jostices  re- 

cdyed  evidence  oif  oath  of  the  unlawful  entry : — Held^  that  the  conviction  was  bad,  for  not 

shewing  that  6.  A.  had  been  summoned  to  answer  the  charge  of  the  unlawful  entry,  or  that 

he  had  had  any  opportunity  afforded  him  of  defending  himself  against  such  charge. 
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of  the  said  forcible  holding  by  our  own  view,  testimony,  and  re- 
cord, commanding  you  in  her  said  Majesty's  name  to  receive  him 
into  your  said  gaol,  and  there  safely  to  keep  him  until  he  shall 
have  paid  the  sum  of  5/.,  of  good  and  lawful  money  of  Great 
Britain,  to  our  said  sovereign  lady  the  Queen,  which  we  have  set 
and  imposed  upon  him  for  a  fine  and  ransom  for  his  said  trespass. 
Herein  fail  you  not,  at  the  peril  that  may  follow  thereof.    Given 

at  &c.,  the  18th  April,  1844. 

Thos.  R.  Joliffe  (l.  s.), 

J.  T.  JoliflFe(L.  s.). 

Under  this  warrant  the  plaintiff  was  arrested  on  the 
18th  Aprils  1844,  and  imprisoned  until  the  30th  of  May 
following.  On  the  trial,  the  defendants  put  in  and 
proved  a  record  of  conviction,  duly  signed  by  the  defend- 
ants, which  was  as  follows : — 


1848. 


Attwood 

V, 
JOLIPPS. 


Somersetshire,  to  wit. — Be  it  remembered,  that  on  the  5th  of 
March,  1844,  at  Kilmersdon,  in  the  county  of  Somerset,  J. 
Holdway,  one  of  the  overseers  of  the  poor  of  the  parish  of  Hem- 
mington,  in  the  hundred  of  Kilmersdon,  in  the  said  county,  did 
personally  come  before  me,  John  Twyford  Joliffe,  Esq.,  one  of 
the  justices  &c.,  and  did  then  and  there,  on  behalf  of  himself 
and  J.  Dovell,  the  overseers  of  the  poor,  and  of  W.  Cradock  and 
J.  Cradock,  the  churchwardens  of  the  said  parish  of  H.  for  the 
time  being,  prefer  an  information  and  complaint  upon  oath  before 
me,  the  justice  aforesaid,  against  George  Attwood,  a  poor  person, 
residing  in  the  said  parish  of  H.,  for  that  he  the  said  G.  Attwood, 
having  been  permitted  to  occupy  a  parish  house  situate  in  the 
parish  of  H.  aforesaid,  in  the  said  county,  and  two  rooms  and 
apartments  there,  being  in  and  parcel  of  the  said  parish  houses 
and  being  parish  rooms,  apartments  and  tenements  belonging 
to  the  said  parish  of  H.,  had  refused  to  quit  the  same,  and 
tx>  deliver  up  the  possession  thereof-  to  them,  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  H. 
for  the  time  being,  within  one  month  after  notice  and  demand 
in  writing  for  that  purpose,  signed  by  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  for  the  time  being, 
and  delivered  to  him,  the  said  G.  Attwood,  personally,  accord- 
ing io  the  form  of  the  statute  in  such  case  made  and  provided  : 
And  whereas  it  appeared  unto  us  the  said  J.  Twyford  Joliffe, 
and  T.  R.  Joliffe,  clerk,  justices,  &c.,  that  the  said  G.  Attwood 
has  been  duly  summoned  to  answer  the  said  complaint  seven 
days  at  least  before  the  time  of  hearing  the  same  :  And  whereas, 
upon  the  appearance  of  the  said  G.  Attwood  before  us  the  said 

VOL.  m.  K  N.  S.  0. 
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justices  at  Kilmersdon  aforesaid,  in  the  said  county,  on  the  18th 
of  March,  in  the  year  aforesaid,  in  pursuance  of  the  said  sum- 
mons, we^  the  said  justices,  did  proceed  to  hear  the  matter  of  the 
said  complaint,  and  did  then  and  there  adjourn  the  farther  hear- 
ing and  determination  of  the  said  complaint  to  the  Ist  of  April 
then  next,  at  the  hour  of  11  in  the  forenoon,  at  Kilmersdon 
aforesaid^  giviiig  due  notice  to  the  said  G.  Attwood  of  the  said 
adjournment,  and  of  the  day,  hour,  and  place  thereof,  and  that 
he,  the  said  G.  Attwood  might  attend  at  the  said  further  hear- 
ing :  And  whereas  the  said  J.  Hold  way  did  appear  hefore  us  the 
said  justices  on  the  said  Ist  of  April,  hut  the  said  G.  Attwood 
did  not  appear  before  us  the  said  justices  on  the  said  1st  of  April 
in  pursuance  of  the  said  notice ;  whereupon  we  the  said  justioei 
did  on  the  said  1st  of  April,  in  the  year  aforesaid,  at  Kilmersdon 
aforesaid,  in  the  said  county,  proceed  further  to  hear  and  deter- 
mine the  matter  of  the  said  complaint,  and  did  then  find  anc 
adjudge  the  same  to  be  true  :  And  whereas  we  the  said  justioei 
did  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  bj 
warrant  under  our  hands  and  seals,  according  to  the  form  of  th< 
statute  in  such  case  made  and  provided,  deliver  possession  of  th< 
said  parish  house,  rooms,  apartments  and  tenements,  to  the  saifi 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  H.  foi 
the  time  being,  and  the  said  churchwardens  and  overseers  of  tii< 
poor  of  the  said  parish  for  the  time  being  did  then  and  then 
accept  and  receive  from  us,  as  such  justices  as  aforesaid,  and  entei 
into  possession  of  the  same,  according  to  the  form  of  the  statute  ii 
such  case  made  and  provided :  And  whereas  on  the  15th  of  April 
in  the  year  aforesaid,  at  Kilmersdon  aforesaid,  in  the  county  o: 
Somerset  aforesaid,  the  said  J.  Hold  way  personally  appeared  be 
fore  us,  T.  R.  Joliffe,  clerk,  and  J.  T.  Joliffe,  Esq.,  the  justices 
aforesaid,  &c.,  and  did  then,  for  and  on  behalf  of  the  churchwar 
dens  and  overseers  of  the  poor  of  the  said  parish  of  H.  for  the  tim< 
being,  prefer  an  information  and  complaint  upon  oath,  that  th< 
said  G.  Attwood  of  H.  aforesaid,  labourer,  into  the  said  parisl 
house  of  the  said  parish,  situate  in  the  said  parish  of  H.,  in  th< 
said  county,  and  into  the  said  two  rooms  and  apartments,  thei 
being  in  and  parcel  of  the  said  parish  house,  and  being  parisl 
roomus,  apartments  and  tenements,  did,  on  the  Srd  of  April,  1844 
unlawfully  and  forcibly  enter,  and  them  the  churchwardens  anc 
overseers  of  the  poor  of  the  said  parish  for  the  time  being,  froDQ 
and  out  of  the  said  house,  rooms,  apartments  and  tenements 
whereof  the  said  churchwardens  and  overseers  of  the  poor  of  th< 
scud  parish  for  the  time  being  at  the  time  of  the  entry  aforesaic 
were  seised,  as  of  the  freehold  of  them,  the  said  churchwardeni 
and  overseers  of  the  said  parish  for  the  time  being,  to  them  anc 
their  successors,  unlawfully,  forcibly,  and  with  strong  hand 
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ejected,  expelled,  and  amoved,  and  the  said  house,  rooms,  apart- 
ments and  tenements  from  them  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  for  the  time  being,  unlaw- 
fully, forcibly,  and  with  strong  hand  did  still  hold,  and  from  them 
detain,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided :     Whereupon  the  said  J.  Holdway,  for  and  on  behalf  of 
the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
for  the  time  being,  then,  to  wit,  on  the  said  15th  of  April,  in  the 
year  aforesaid,  at  Kilmersdon  aforesaid,  in  the  said  county,  prayed 
of  us,  so  as  aforesaid  being  justices,  that  a  due  remedy  be  provided 
to  them  in  this  behalf,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  which  complaint  and  prayer  by  us  the 
aforesaid  justices  being  heard,  we  the  Said  T.  R.  Joliffe,  and 
J.  T.  Joliffe,  the  justices  aforesaid,  did  on  the  day  and  year  last 
aforesaid  give  notice  to  the  said  G.  Attwood  of  the  said  complaint 
and  prayer,  and  the  said  G.  Attwood  on  the  same  day  and  year 
aforesaid  received  the  said  notice,  but  said  nothing  then  or  at  any 
other  time  in  bar  or  preclusion  of  us  the  said  justices  enforcing 
against  him  the  provisions  of  the  statute  in  such  case  made  and 
provided  ;  and  thereupon  we,  the  said  T.  R.  Joliffe,  and  J.  T. 
Joliffe,  the  justices  aforesaid,  to  the  house  aforesaid  personally 
have  come  on  the  18th  of  April,  1844,  and  do  there  find  the  afore- 
said G.  Attwood,  the  aforesaid  house,  rooms,  apartments  and 
tenements,  with  force  and  arms  unlawfully,  forcibly,  and  with 
strong  hand  detaining,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  as  he  the  said  J.  Holdway  so  as  aforesaid 
hath  unto  us  complained :  And  whereas  it  hath  been  made  to 
appear  unto  us  the  said  justices,  on  the  oath  of  one  credible  wit- 
ness, the  said  J.  Holdway,  and  one  other  credible  witness,  to  wit, 
John  Weeks,  of  the  parish  of  H.  aforesaid,  in  the  said  county, 
that  the  said  G.  Attwood,  on  the  Srd  of  April  in  the  year  afore- 
said, unlawfully  and  forcibly  did  enter  the  parish  house,  rooms, 
apartments  and  tenements,  therefore  it  is  considered  by  us  the 
aforesaid  justices,  who  have  duly  ascertained  the  truth  of  all  and 
singular  the  premises  aforesaid,  and  well  know  the  same  to  be 
true,  that  the  aforesaid  G.  Attwood  of  the  forcibly  detaining 
aforesaid  with  strong  hand,  by  our  own  proper  view  now  here  as 
aforesaid  had,  is  convicted  according  to  the  form  of  the  statute 
aforesaid ;  whereupon  we  the  justices  aforesaid  do  set  and  impose 
a  fine  of  5/.,  to  be  paid  by  him  to  our  said  sovereign  lady  the 
Queen  for  the  said  offence,  and  do  cause  him  to  be  arrested,  and 
the  same  G.  Attwood  being  convicted  upon  our  own  proper  view 
of  the  forcibly  detaining  aforesaid  with  strong  hand  aforesaid,  by 
us  the  aforesaid  justices  is  committed  to  the  gaol  of  our  said 
sovereign  lady  the  Queen  at  Shepton  Mallett,  in  the  said  county 
of  Somerset,  being  the  next  gaol  to  the  house,  rooms,  apartments, 
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1848.  ^^^  tenements  aforesaid,  there  to  abide  until  he  shall  have  paid 
his  fine  to  our  said  sovereign  lady  the  Queen,  for  his  offence  afore- 
said, concerning  which  the  premises  aforesaid  we  do  make  this 
our  record.  In  witness  whereof  we,  the  aforesaid  T.  R.  Joliffe, 
and  J.  T.  Joliffe,  the  justices  aforesaid,  to  this  record  our  hands 
and  seals  do  set,  at  the  parish  of  Hemmington  aforesaid,  in  the 
county  of  Somerset  aforesaid,  this  18th  of  April,  1844. 

Thos.  R.  Joli£Fe  (l.  s.) 
J.  T.  Joliffe  (l.s.) 

Several  objections  were  taken  to  the  warrant  of  com- 
mitment, on  the  ground  that  it  did  not  disclose  any 
offence  over  which  the  magistrates  had  jurisdiction. 

The  following  objections  were  taken  to  the  convic- 
tion:— 

1.  That  it  did  not  appear  that  there  was  any  com- 
plaint or  evidence  as  to  the  nature  of  the  plaintiflTs  te- 
nancy, or  anything  to  shew  that  his  tenancy  or  interest 
in  the  house  was  determined,  or  that  the  churchwardens 
and  overseers  were  entitled  to  possession. 

2.  That  there  was  not  any  evidence  on  oath,  or  any 
evidence  taken  before  the  two  justices  on  the  18th  of 
March  or  the  1st  of  April,  to  justify  them  granting 
their  warrant  to  deliver  possession  to  the  overseers. 

3.  That  the  plaintiff  was  not  summoned  to  answer 
the  complaint  of  forcible  entry  and  detainer. 

4.  That  there  was  not  any  evidence  of  the  house 
being  a  parish  house,  or  belonging  to  the  overseers,  or 
that  the  justices  adjudicated  as  to  that  point. 

5.  That  it  did  not  state  that  Weeks,  one  of  the  wit- 
nesses, was  examined  on  oath. 

6.  That  the  plaintiff  was  not  convicted  of  an  illegal 
entry. 

7.  That  the  plaintiff  was  not  convicted  of  detaining 
the  house  against  the  overseers  of  the  poor. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  conviction  and  warrant  of  commitment,  or 
either  of  them,  are  sufficient  to  justify  the  imprison- 
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ment  of  the  plaintiff;  and  if  the  Court  shall  be  of  opin-         1848. 
ion  that  the  Bsad  conviction  and  warrant,  or  either  of     attwood 
them,  are  not  suflScient  to  justify  the  said  imprisonment,  *• 

then  the  verdict  found  for  the  plaintiff  to  stand ;  but  if 
the  Court  shall  be  of  a  contrary  opinion,  then  a  verdict 
for  the  defendant,  or  a  nonsuit  to  be  entered,  as  the 
Court  may  direct. 

Kinglahey  Serjt  (with  whom  was  Butt),  for  the  plain- 
tiff.— One  objection  to  the  conviction  is,  that  it  does  not 
state  that  the  plaintiff  was  summoned  to  answer  the  com- 
plaint of  forcible  entry  and  detainer.  All  that  appears 
is,  that  notice  of  the  complaint  was  given  to  the  plain- 
tiff; that  he  received  it,  and  said  nothing.  That  allega- 
tion is  consistent  with  the  fact,  that  he  received  only  a 
verbal  intimation  that  the  defendants  would,  at  some 
^ime,  proceed  to  hear  the  evidence  relating  to  the  un- 
lawful entry.  Next,  it  does  not  appear  by  the  convic- 
tion that  the  evidence  given  before  the  magistrates  as  to 
the  unlawful  entry  was  received  upon  oath :  Regina  v. 
Lewis  {a).  Nor  is  there  any  proper  adjudication  of  the 
unlawful  entry,  or  that  the  house  was  a  dwelling-house 
belonging  to  the  parish.  The  warrant  of  commitment, 
also,  is  deficient  in  this  respect,  and  fails  to  shew  the  juris- 
diction of  the  justices,  and  for  anything  that  appears, 
the  plaintiff  may  have  been  in  possession  of  his  own 
dwelling-house.  It  is  now  settled  that,  in  order  to  give 
magistrates  jurisdiction  under  statutes  15  Rich.  2,  c.  2, 
and  8  Hen.  6,  c.  9,  there  must  be  a  forcible  detainer 
afler  an  unlawful  entry:    Bex  v.   Oaklet/ (b);    Bex  v.  ^ 

Wilson  (c).  It  is  true  that  a  commitment  need  not  set 
out  all  the  particulars  which  are  required  in  a  convic- 
tion, still  jurisdiction  must  appear  on  the  face  of  it; 


(a)  1  Dowl.  &  L.  822.  (b)  4  B.  &  Ad.  307. 

(c)  3  A.  &  E.  817. 
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1848.  Beffina  v.  Chaney  (a),  Regina  v.  King  (ft) ;  and  where  the 
commitment  is  defective  in  that  respect,  such  defect 
cannot  be  supplied  by  reference  to  a  regular  oonviction : 
Wickes  V.  Clutterhuck  (c).  The  case  of  Darnel  v.  PhU- 
lips  (d)  may  seem  to  be  an  authority  the  other  way ; 
but  that  case  rested  on  the  provisions  of  a  particular  act 
of  Parliament. 

Crowder  (with  whom  was  Phinn),  for  the  defbudants. 
— If  a  warrant  of  commitment  be  sufficiently  explana- 
tory of  the  offence,  then  it  may  be  supported  by  a  good 
conviction.  The  commitment  alleges,  in  the  words  of 
the  statute,  8  Hen.  6,  c.  9,  that  there  was  a  fordble 
holding  of  the  house  against  the  peace  and  against  the 
statute ;  and  the  same  degree  of  particularity  is  not  re- 
quired in  commitments  as  in  convictions.  [Pattesan,  J. 
— In  8  Hen.  6,  c  9,  it  is  recited,  that  the  15  Bich.  2y» 
c  2,  does  not  apply  to  cases  where  there  was  a  lawful 
entry  and  forcible  holding.]  There  is  a  substantial  alle- 
gation in  the  words  of  the  statute,  that  the  plaintiff  was 
doing  an  act  against  the  statute.  Rex  v.  Oakley  {e\ 
and  Rex  v.  Wilson  (/),  were  cases  on  convictions ;  and 
in  Wickes  v.  Clutterhuck  (p),  the  observations  of  the 
Court  must  be  taken  with  "reference  to  the  particular 
facts  of  that  case.  In  Rogers  v.  Jones  {h),  Daniel  ▼. 
Phillips  (i),  Rex  v.  Taylor  (A),  and  Stamp  v.  Sweet' 
land{l)y  the  Court  has  referred  to  a  conviction  in  fdd  of 
a  commitment.  As  to  the  want  of  a  summons,  it  is  oon- 
ceded  that  the  conviction  ought  cither  to  shew  that  the 
plaintiff  was  summoned,  or  had  otherwise  an  oppor- 


(a)  (5  Dowl.  281.  (ff)  2  Bing.  483. 

(b)  1  Dowl.  &  L.  721.  (h)  3  B.  &  C.  409. 

(c)  2  Bing.  483.  («)  1  Cr.,  M.,  &  R.  662. 

(d)  1  Cr.,  M.,  &  R.  662.  (k)  6  Dowl.  &  Ry.  662. 

(e)  4  B.  &  Ad.  307.  (/)  2  New  Sess.  Cas.  90  ;  8 
(/)  3  A.  &  E.  817.  Q.  B.  R.  13. 
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tunity  of  defending  himself.  Here,  a  good  complaint  1848. 
is  alleged,  and  the  conviction  then  goes  on  to  state,  that 
on  the  15th  of  April  notice  was  given  to  the  plaintiff; 
it  therefore  appears  that  he  had  an  opportunity  of  de- 
fending himself,  but  refused  to  avail  himself  of  it.  It  is 
not  necessary  to  set  out  a  formal  summons. 

Lord  Denman,  C.  J. — I  think  the  objection  to  the 
want  of  summons  must  prevail ;  but  I  do  not  express 
any  opinion  on  the  other  objections  that  have  been 
taken,  I  think  they  are  all  open  to  argument  The  ob- 
servations made  by  Best,  C.  J.,  in  fVtckes  v.  Clntterbuck, 
upon  the  duties  of  magistrates,  are  exceedingly  good, 
and  ought  to  be  well  considered  by  all  the  magistrates 
in  the  country  when  they  are  about  to  commit  a  person 
to  prison  for  a  violation  of  the  law.  I  think  it  is  not 
necessary  to  consider  whether  the  warrant  be  good  or 
bad,  because  I  am  clearly  of  opinion  that  the  conviction 
cannot  be  supported  according  to  the  general  rules  of 
law  repeatedly  laid  down,  and  particularly  in  this  Court 
by  L#ord  Kent/on,  C.  J.,  in  Rex  v.  Benn  §•  Church  («), 
and  whenever  the  point  has  been  considered  in  any  court 
of  justice,  it  has  always  been  held,  that,  where  a  person 
is  to  be  charged  with  an  offence  and  subjected  to  an  im- 
prisonment, the  proceeding  is  bad  if  he  has  not  had  an 
opportunity  of  being  heard.  Here  not  only  was  there 
no  summons,  but  the  plaintiff  had  no  opportunity  of 
being  heard.  The  conviction,  therefore,  under  the  cir- 
cumstances cannot  be  supported,  and  the  plaintiff  is 
entitled  to  judgment 

Patteson,  J. — It  appears  to  me  unnecessary  to  decide 


(a)  6  T.  R.  198. 
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in  this  case  whether  the  warrant  of  commitment  is 
sufficient  or  not^  by  reason  of  the  reference  in  it  to  the 
statute^  because  the  conviction  is  substantially  bad,  and 
shews  a  material  defect  of  justice,  and  the  warrant  of 
commitment  alone  cannot  entitle  the  defendant  to  a 
verdict*  The  fact  stated  on  the  face  of  the  conviction 
is^  that  there  was  a  forcible  holding.  That  alone  does 
not  constitute  an  offence  under  the  statute :  this  we  de- 
cided in  Rex  v.  Wihon ;  but  it  is  also  necessary  that  it 
should  be  shewn  that  there  was  an  unlawful  entry. 
The  magistrates  might  have  convicted  the  plaintiff  of  an 
unlawful  entry,  and  of  a  forcible  detainer  on  view,  for 
both  might  have  taken  place  in  their  presence,  but  that 
is  not  pretended  to  have  occurred  here.  The  convic- 
tion states  a  forcible  holding  on  their  own  view,  but  the 
fact  of  the  unlawful  entry,  which  did  not  take  place  in 
their  presence,  required  to  be  proved  aliunde.  If  so, 
the  person  accused  ought  to  have  had  the  opportunity 
of  examining  the  witnesses  called  to  prove  that  fact. 
This  plaintiff  had  no  such  opportunity.  If  there  had 
been  a  siunmons,  he  would  have  known  that  a  complaint 
had  been  made,  and  he  would  have  had  an  opportunity 
of  hearing  the  witnesses.  There  was  not  even  a  notice 
that  a  complaint  had  been  made,  and  that  he  would  have 
had  an  opportunity  of  being  heard  on  some  future  day. 
All  that  is  said  is,  that  he  had  notice  of  the  complaint, 
and  that  he  held  his  tongue.  There  is  nothing  to  shew 
that  he  had  any  opportunity  of  doing  otherwise.  At  some 
time  or  other,  it  is  not  said  when,  two  witnesses  are 
said  to  have  been  examined  by  the  magistrates  as  to  the 
unlawful  entry ;  but  it  is  clear,  as  far  as  the  conviction 
goes,  that  that  was  in  the  absence  of  the  plaintiff. 
There  is,  therefore,  a  defect  of  justice  apparent  on  the 
face  of  the  conviction,  and  the  plaintiff  is  therefore  en- 
titled to  a  verdict. 
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WiOHTMAN,  J. — I  am  of  the  same  opinion.  It  is  1848. 
unnecessary  to  inquire  into  the  validity  of  the  warrant 
of  commitment,  when  the  conviction  on  which  it  is 
founded  is  clearly  bad.  Before  the  plaintiff  could  be 
convicted  of  this  offence^  it  ought  to  have  been  proved^ 
not  only  that  he  was  guilty  of  a  forcible  holding,  but  of 
an  unlawful  entry.  The  magistrates  do  find  on  their 
own  view  that  there  was  an  unlawful  holding,  but  they 
must  be  satisfied  by  evidence  that  the  pLuntiff  was  there 
unlawfully.  That  is  not  so  stated  at  alL  They  may 
have  seen  it,  but  they  do  not  say  so.  It  only  appears 
that  the  plaintiff  had  notice,  but  not  that  he  was  sum- 
moned to  appear  at  any  fixed  time  and  place  when  wit- 
nesses would  be  examined  to  prove  the  unlawful  entry. 
On  every  principle  of  justice,  therefore,  there  is  a  fatal 
defect  {^parent  on  the  face  of  the  conviction,  and  the 
plaintiff  must  have  judgment 

Judgment  for  the  plaintiff. 
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1848. 
Feb,2eth.         The  QuEEN  V.  The  Inhabitants  of  Dukinfieij>. 

On  appeal  vJN  an  appeal  against  an  order  of  two  justices  for  the 

dlr|°datS  May  borough  of  Stockport,  dated  the  14th  May,  1845,  for 

r^^'  id'  Hwo  *^®  removal  of  Charles,  aged  about  ten  years,  and  Mary 

paupera  from  Jane,  aged  about  eight  years,  children  of  William  Smith, 

respondents  deceased,  from  the  borough  of  Stockport  to  the  town- 

foi™r*on?er  ®^^P  ^^  Dukinfield,  in  the  county  of  Chester,  the  court 

?!^  •^??®  of  quarter  sessions  confirmed  the  order,  subject  to  the 

1826,  which  ^  ^^  " 

was  not  ap-       opinion  of  the  Court  of  Queen's  Bench  upon  the  foUow- 

pealed  against,     . 

for  the  removal  mg  Case : — 

Sbe  pM^7  °^  "^^^  respondents  relied  upon  a  former  order  for  the 
from  S.  to  D.     removal  of  the  said  William  Smith,  the  father  of  the 

The  order  of 

1826  was  set  paupers,  from  the  respondent  to  the  appellant  township^ 
aminationo^a  dated  the  22nd  June,  1826,  which  was  not  appealed 
at  tbS  timers*  ^^S^^^^t.  For  the  purpose  of  proving  the  service  of  the 
sistant  overseer  order  and  the  removal  of  the  pauper  under  it,  the  exar 
also  stated  in  minations  upon  which  the  order  of  the  14th  May,  1845, 
^r^^?he '  ^^  made,  set  forth  the  examination  of  Joseph  Halton, 

order  was  made  ^ho  said  that  in  the  year  1826,  he  was  assistant  over- 
he  employed  "^ 

Thomas  Green 

to  execate  the  order,  and  that  after  Green  returned  from  removing  the  pauper,  he  signed 
the  following  indorsement  on  the  order : — **  Delivered  to  Mr.  Woolley,  overseer  of  Dukin- 
field,  Jtvne  23,  1826,  by  Thomas  Green  ;''  that  Green  was  dead,  and  that  the  signature  waa 
Green's  handwriting.  The  appellants  objected,  in  their  grounds  of  appeal,  that  there  waa 
no  legal  evidence  of  the  removal  and  conveyance  of  the  pauper  under  the  order  of  1826. 
The  appellants  also  relied  upon  an  order  dated  April  1844,  for  the  removal  of  the  same 
pauper  from  S.  to  D.,  and  an  appeal  against  that  order  heard  at  the  following  October 
sessions,  when  the  order  was  quashed,  and  the  order  of  court  was,  "  It  is  ordered  by  this 
court,  by  consent,  &c.,  that  the  said  recited  order  shall  be  and  is  hereby  repealed  and  made 
void,  by  reason  of  the  informality  and  of  the  insufficiency  of  the  examinations  on  which  the 
said  recited  order  was  made.''  The  sessions  were  of  opinion  that  the  examinations  con- 
tained sufficient  evidence  of  the  execution  of  the  order  of  1826.  That  the  quashing  of  the 
order  of  1844  was  not  conclusive  as  to  the  settlement  of  the  paupers  ;  and  that  the  in- 
dorsement on  the  order  of  182G  was  admissible  in  evidence.* 

Heldf  1. — That  the  examinations  did  disclose  some  evidence  to  raise  a  presumption  that 
the  order  of  1826  had  been  duly  executed,  and  that  the  magistrates  are  to  decide  upon  the 
weight  it  is  entitled  to. 

2.  The  sessions  had  the  right  to  decide  whether  the  quashing  of  the  order  of  1844  was 
conclusive  or  not,  and  this  Court  would  not  interfere. 

3.  That  if  the  indorsement  on  the  order  of  1826  was  such  as  was  required,  and  made  in 
the  usual  and  regular  discharge  of  the  duty  of  removal,  it  would  be  admissible  in  evidence ; 
but  that  in  the  present  case  there  was  sufficient  evidence  without  the  indorsement. 
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seer  of  Stockport;   that  the  day  after  the  order  of        i848. 
1826  was  made,  he  employed  one  Thomas  Green  to     xie  Quun 
execute  the  order;   and  that  after  the  said   Thomas  y- 

—^  /»  .  .  Inhabitants  of 

Green  returned  from  removing  the  said  pauper  as  afore-  Dukinfiklo. 
said,  he  signed  the  following  indorsement  on  the  said 
order, — "  Delivered  to  Mr.  WooUey,  overseer  of  Dukin- 
field,  June  23,  1826,  by  Thomas  Green."  That  Green 
was  dead,  and  that  the  signature  ^^  Thomas  Green  "  was 
hi3  handwriting.  The  order  was  duly  set  forth  in 
the  examination  of  the  said  Halton.  Appellants  ob- 
jected in  their  grounds  of  appeal,  that  the  examinations 
.contained  no  legal  evidence  of  the  removal  and  convey- 
ance of  the  said  William  Smith  to  the  township  of 
Dukinfield,  and  the  delivery  of  him  to  the  overseers 
thereof,  under  the  order  of  1826.  On  behalf  of  the 
appellants,  it  was  contended  that  the  respondents  were 
concluded  by  a  former  order  of  removal  of  the  same 
pauper,  which  was  appealed  against  and  quashed.  By 
an  order  of  two  justices,  dated  the  29th  day  of  April, 
1844,  the  same  pauper  was  ordered  to  be  removed  from 
Stockport  to  Dukinfield.  The  appeal  was  entered  at 
the  July  sessions,  1844,  and  at  the  October  sessions 
following,  to  which  the  hearing  of  it  was  respited,  it  was 
entered  for  trial  and  called  on,  and  after  some  discus- 
sion as  to  the  sufficiency  of  the  examinations,  but  with- 
out entering  into  the  merits  of  the  settlement,  the  order 
of  removal  was  quashed,  and  the  following  order  of 
court  was  made,  which,  after  reciting  the  order  of  re- 
moval and  appeal,  was  as  follows : — "  Now,  it  is  ordered 
by  this  court,  by  the  consent  as  well  of  the  overseers  of 
the  township  of  Stockport,  as  of  the  overseers  of  the 
township  of  Dukinfield,  that  the  said  recited  order  shall 
be  and  is  hereby  repealed  and  made  void  by  reason  of 
the  informality  and  of  the  insufficiency  of  the  examina- 
tions on  which  the  said  recited  order  was  made."  The 
court  of  quarter  sessions  thought  the  quashing  of  the 


128  NEW  SESSIONS  CASES, 

1848.         order  of  1844   not  conclusive,  and   allowed   the  re- 

Thc  QuB£N     spondents  to  proceed.      The  respondents  then  proved 

T  .^  i_.^*       M   the  order  of  1826,  and,  to  prove  the  service  thereof 

Inhabitants  of  '  . 

DuKiNricLD.  upon  the  overseers  of  Dukinfield,  and  the  removal  of 
the  said  William  Smith  thereunder,  the  indorBement 
above  mentioned  was  offered  in  evidence,  and  the  counsel 
for  the  appellants  objected  to  its  reception,  but  the  court 
overruled  the  objection  and  admitted  the  indorsement  in 
evidence.  The  signature  of  Green  to  the  indorsement  was 
proved,  and  it  was  also  proved  that  he  was  not  an  overseer 
of  the  poor  of  the  township  of  Stockport  at  the  date  of 
the  order  or  indorsement,  and  that  he  had  been  dead  ax. 
or  seven  years.  It  was  proved  by  the  respondents  that 
Green  had  been  employed  by  the  overseers  of  Stock- 
port to  remove  the  said  William  Smith  under  the  order 
of  1826.  It  was  also  proved  that  the  words  "  Delivered 
to  Mr.  WooUey,  the  overseer  of  Dukinfield,  June  23, 
1826,  by,"  were  not  in  the  handwriting  of  Green,  but 
that  the  signature  merely  was  his.  And  Mary  Hadfield 
proved,  that,  on  the  morning  of  the  removal  of  the  said 
William  Smith,  under  the  order  of  1826,  she  saw  them 
leaving  Stockport  with  the  said  Green,  for  the  purpose 
of  going  to  Dukinfield  —  they  returned  the  same  night 
with  4s5.  The  court  of  quarter  sessions  confirmed  the 
order  of  the  l^th  of  May,  1845,  subject  to  the  opinion 
of  the  Court  of  Queen's  Bench  upon  the  following 
points : — 

1.  Whether  there  was  sufiScient  evidence  upon  the 
face  of  the  examinations  on  which  the  order  was  made, 
of  the  removal  and  conveyance  of  the  said  William 
Smith  from  Stockport  to  Dukinfield,  and  of  his  de- 
livery to  the  overseers  of  Dukinfield,  under  the  order 
of  removal  of  1826,  with  that  order  or  a  copy  thereof^ 
to  enable  the  respondents  to  give  evidence  of  that 
settlement. 

2.  Whether   the   quashing   of  the  order  of  1844 


i 
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was  conclusive  between  the  parties  as  to  the  settlement        i848. 
of  the  paupers ;  and,  T^^Tq^n 

3.  Whether  the  indorsement  on  the  order  of  1826  »• 

Inhabitants  of 

was  properly  received  in  evidence  on  the  trial  of  the  Dukinfiblo. 
appeal. 

If  the  Court  should  be  of  opinion  either  that  the 
examinations  were  insufficient  in  the  particular  afore- 
said, or  that  the  quashing  of  the  order  of  1844  was  con- 
clusive between  the  parties  as  to  the  settlement  of  the 
said  paupers,  or  that  the  indorsement  on  the  order  of 
1826  was  improperly  received  in  evidence  by  the  court 
on  the  trial  of  the  appeal,  and  that  without  such  indorse- 
ment there  was  not  sufficient  evidence  of  the  removal 
of  the  said  William  Smith  under  the  order  of  1826, 
then  the  order  of  removal  of  the  14th  May,  1845,  and 
the  order  of  sessions  confirming  the  same,  are  to  be 
severally  quashed,  otherwise  the  same  are  to  be  confirmed. 

Pashley^  in  support  of  the  order  of  sessions  (a). — 
There  was  on  the  face  of  the  examinations  legal  evi- 
dence of  the  execution  of  the  order  of  1826.  It  ap- 
pears that  the  overseers  had  obtained  an  order  for  the 
removal  of  Smith,  and  they  employed  Green  to  re- 
move him.  This  they  are  empowered  to  do  under  an 
act  of  Parliament,  and  both  the  overseers  and  Green 
were  doing  their  duty.  Chambers  v.  Bemasconi  (b) 
will  be  relied  upon  on  the  other  side,  but  the  judgment 
of  the  Court  proceeded  in  that  case  upon  the  ground, 
that  it  was  not  within  the  duty  of  the  officer  to  indorse 
the  place  where  the  arrest  occurred.  [^Coleridffe^  J. — 
It  also  appeared  in  that  case  that  it  was  part  of  the 
officer's  duty  to  make  a  portion  of  that  entry,  here  it  is 


(a)   This  case  was  argued,     Wigktman,  and  Erhy  Js. 
Nov.  lOth,  1847,  before  Lord        {b)  1  Cr.,  M.,  &  Ros.  347. 
I>enmany     C.    J.,     Coleridge^ 
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1848.  not  stated  that  it  was  part  of  Green's  duty  to  make  any 

The  QuBBN  indorsement]     Green  here  was  an  agent,  and  he  must 

5*  report  to  his  principal  what  he  has  done :    Doe  d.  Pat- 

Inhabitanti  of 


DuKiNFiKLD.    teshall  V.  Turford{a)y  and  Poole  v.  Dicas(b)y  are 

strongly  in  point.  In  Regina  v.  Worth  (c),  it  was  clearly 
no  part  of  the  duty  of  the  master  to  make  the  entry. 
It  is  enough  to  shew  that  an  entry  is  made ;  because 
there  is  a  duty  to  make  it,  it  is  not  required  to  prove 
that  it  is  made  in  a  particular  course  of  duty.  This  is 
more  properly  an  act  done  than  a  declaration :  Phkering 
V.  Bishop  of  Ely  {d). 

The  quashing  of  the  order  of  removal  of  1844  was 
not  conclusive.  That  order  was  quashed  by  consent, 
and  it  is  expressly  found  that  the  merits  of  the  settlement 
were  not  discussed.  An  estoppel  must  be  strictly  made 
out,  and  therefore  it  is  incumbent  on  the  other  side  to 
shew  that  this  was  quashed  on  the  merits,  Regina  v.  St 
Anmsy  Westminster  (e);  but  here  the  Court  cannot 
decide,  Regina  v.  KingscUre  (/).  There  was  evidence 
before  the  sessions  of  the  execution  of  the  order  of  1826, 
without  making  use  of  the  indorsement. 

Toumsendy  contra. — The  first  question  is,  whether 
there  is  any  evidence  that  those  things  had  been  done 
which  were  requisite  for  the  complete  execution  of  the 
order  of  1826,  Rex  v.  Alnwick  (g).  By  that  order  the 
overseers  are  required  to  convey  the  pauper  to  Dukin- 
field,  and  to  deliver  him,  with  the  order,  or  a  true 
copy  thereof,  at  the  same  time,  shewing  the  originaL 
Now  the  indorsement,  "Delivered  to  Mr.  Woolley, 
overseer  of  Dukinfield,  June  23,  1826,  by  Thomas 


(a)  3  B.  &  Ad.  890.  (e)  2  New  Seas.  Gas.  625. 

(b)  1  Bing.  N.  C.  649.  (/)  3  0-  B.  R.  388. 

(c)  4  Q,.  B.  R.  132.  (^)  5  B.  &  Aid.  184. 

(d)  2  You.  &  Coll.  259. 
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Green,"  does  not  prove  at  all  that  a  copy  of  the  order         1848. 
was  left,  and  the  original  shewn;  and  it  is  doubtful     j^^  Quebn 
whether  it  means  that  he  delivered  the  paypers  or  a  ?- 

copy  of  the  order.  Dukimfibld. 

Again,  it  is  not  found  in  the  case  that  this  indorse- 
ment was  made  by  Green  in  the  course  of  his  duty,  nor 
that  it  was  a  contemporaneous  act.  It  is  not  an  admis- 
mon  ag^nst  his  interest,  and  it  is  therefore  essential  to 
prove  that  it  was  made  at  the  time  it  bears  date.  See 
Mr.  Justice  Parkers  judgment  in  Doe  v.  Turford  [a) ; 
but  here  the  signature  only  is  in  Green's  writing,  and 
the  case  does  not  state  how  long  a  time  had  elapsed  after 
his  return  before  he  signed  the  indorsement.  This  spe- 
cies of  evidence  is  not  to  be  extended,  and  it  does  not 
prove  that  Mr.  WooUey  was  overseer  of  Dukinfield  at 
the  time,  nor  was  that  fact  proved  aliunde  as  it  might 
have  been. 

The  parties  are  concluded  by  the  quashing  of  the  order 
of  1844.  The  order  was  quashed  by  reason  of  the  in- 
formality and  insufficiency  of  the  examinations.  In 
Regina  v.  ElleHh)^  an  order  quashed  for  insufficiency  of 
the  examinations  was  conclusive:  so  also  for  informality. 
Rex  V.  Cottingham{c).  \_Coleridgey  J. — The  case  finds 
that  it  was  quashed  without  entering  into  the  merits  of 
the  settlement.]  That  means  without  calling  evidence 
in  support  of  the  merits,  but  insufficiency  in  the  exa- 
minations is  the  same  as  deficiency  of  evidence :  Ex 
parte  Ackworth  (rf).  Without  the  indorsement,  the  evi- 
dence given  at  the  trial  failed  to  prove  the  due  execu- 
tion of  the  o^der  of  182B. 

Cur;  adv.  vult. 


(a)  3  B.   &  Ad.    890  ;     1        (c)  2  A.  &  E.  260. 
Smith's  Lead.  Cas.  140.  (d)  3  Q.  B.  R.  397,  n. 

(b)  2  New  Seas.  Cas.  39. 
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1848.  Erle,  J.,  now  delivered  the  judgment  of  the  Court. 

The  QuBBK     ^^  ^^^^  ^^^^»  ^^^  ^^*  question  is,  in  effect^  whether  thi 
V-  was  any  evidence  in  the  examination  to  raise  a  presumi 

Inhabitants  of      .         /  /•iji  i  \_^^ 

DuKiNFiBLo.   tion  that  the  order  of  removal  of  1826  had  been  dmj 
executed,  and  we  are  of  opinion  that  there  was.     The 
language  of  the  examination  imports  that  Green  had  re- 
moved the  pauper,  for  it  states  that  Green  was  employed 
to  remove,  and  after  he  returned  from  removing,  as 
aforesaid,  he  signed  the  paper.     Besides  this,  if  an  agent 
is  employed  to  remove  a  party  of  paupers,  and  the  re- 
moval is  shewn  to  have  commenced,  and  the  agent  re- 
turns at  such  a  time  and  in  such  a  manner  as  is  consistent 
with  his  having  performed  his  employment,  and  he  is 
shewn  to  have  been  dead  at  the  time  of  the  examination, 
there  is  not  an  entire  absence  of  evidence  that  the  ord^ 
has  been  executed.     When  there  is  any  evidence  at  all 
the  magistrates  alone  are  to  decide  upon  the  weight  that 
it  is  entitled  to. 

The  second  question  is,  whether  the  quashing  of  the 
order  of  1844  was  conclusive,  and  we  are  of  opinion 
that  the  sessions  have  the  right  to  decide  this,  upon  con- 
sidering the  circumstances  under  which  the  quashing 
took  place,  and,  if  they  come  to  a  decision,  we  do  not 
interfere  with  it. 

As  to  the  third  question,  we  are  of  opinion  that  there 
was  evidence  from  which  the  sessions  were  at  liberty  to 
infer  the  execution  of  the  order  without  the  indorse- 
ment. The  evidence  upon  the  trial  of  the  appeal  was 
stronger  than  that  which  was  stated  in  the  examination. 
With  respect  to  the  indorsement,  if  it  had  been  proved, 
or,  if  it  was  assumed  without  inquiry,  by  the  consent 
of  all,  that  such  indorsements  were  required,  and  made 
in  the  usual  and  regular  discharge  of  the  duty  of  re- 
moval, we  are  of  opinion  that  it  was  admissible.  It 
would  then  fall  within  the  principle  of  Doe  dem.  Pat' 
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teshall  V.  Turford{a)y  where  the   indorsement  of  the         1848. 
fact,  and  time  of  serving  a  notice  to  quit,  was  held  ad-     ^^^  quekn 
missible  evidence  of  such  service,  on  proof  that  it  was    ,  ,  ,  ?• 

^  Inhabitants  of 

the  usual  course  of  practice  in  the  attorney's  office,  and  Dukinfield. 
that  the  man  who  indorsed  was  dead;  and  this,  although 
the  attorney,  whose  indorsement  was  there  admitted, 
was  not  in  the  habit  of  serving  notices  himself,  it  being 
presumed  that  the  attorney  would  do  what  he  required 
hifi  derks  to  do.  See  the  other  cases  collected  in  Phil- 
lips on  Evidence^  9th  ed.,  324,  and  following  pages.  K 
the  indorsement  usually  followed  the  fact  in  question  it 
is  admissible  as  evidence  of  that  fact,  on  the  general 
principle  that  an  antecedent  may  be  inferred  from  a  con- 
sequent as  soon  as  the  usual  sequence  of  facts  is  proved. 
In  this  case  no  statement  is  made  of  the  practice  of  re- 
quiring an  indorsement,  but  the  precaution  is  so  obvi- 
ously prudent  that  it  may  not  have  been  disputed,  and 
it  is  not  necessary  to  decide  on  the  admissibility  of  the 
indorsement  under  the  facts  stated,  as  the  order  is  to  be 
confirmed,  although  it  should  be  inadmissible,  if  there 

was  sufficient  evidence  without  it,  and  we  have  stated 

our  opinion  that  such  was  the  case. 

Order  confirmed. 


(a)  3  B.  &  Ad.  890. 


vol..    ixi.  L  N.S.C. 


> 
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1848. 

jPe6.  2(kh.  The  QuEEN  r.  Phillips  and  Another. 

Bystat  6&  7    A  CEKTIFICATE  dated  the  9th  November,  1843, 

Vict.  c.  63,  (an 

act  to  exempt  was  granted  in  pursuance  of  the  6  &  7  Vict,  c.  36  (a), 
land  and  build-  Stating  that  Certain  premises  therein  specified,  in  the 
b**8d^Sc  or  ^>ccup^tion  of  a  society  called  the  Birmingham  News 
literary  Bocie-     Room  Society,  was  not  liable  to  be  rated  to  the  relief 

ties),  the  pur- 
pose of  the  80-    of  the  poor.     The  rules  of  the  society  and  certificate 

faiSi'tioiw^e    were  duly  enrolled  at  the  quarter  sessions  for  the  bo- 

Sf^^S^?^^"^   rough  of  Birmingham,  on  the  6th  January,  1844,  ac- 

uUy  cne  law  ok 

such  society  cording  to  the  provisions  of  the  said  act,  a  copy  of  such 

dends,  and  die  Certificate  was  delivered  to  the  overseers  of  the  poor  of 

TOfSit*ioM  ^  ^^^  parish  of  Birmingham,  and  exemption  from  rates 

equal  degree  claimed  on  the  8th  February  following.     No  appeal 

totherightof  .  -i  .  , 

exemption;  and  was  entered  against,  the  said  certificate  by  any  rate- 
right  may  be  payer  imder  the  sixth  section  of  the  act.  Three  rates 
defeatwi  on  the  y^Qj.Q  afterwards  made  for  the  relief  of  the  poor  in  this 

default  of  any  ^ 

one  of  the  con-    parish,  dated  respectively  the  11th  May,  1844,  the  19th 

ditions ;  and  the    ^^  ,  ,  i       /»     i  •  i 

presence  of  one  Octobcr,  1844,  and  the  26th  April,  1845,  each  of  which 
suction ^'*"  included  the  premises  specified  in  the  certificate.  No 
against  the  ab-    appeal  was  entered  against  any  of  these  rates,  and  the 

senoe  of  any  or      ^  "•  ,  ^  °  ^  "^ 

either  of  the  amount  claimed  being  unpaid,  application  was  made  to 

Birmingham  two  justices  to  grant  distress  warrants,  which  they  de- 

Socict^ob'^  clined  to  do.    -A  writ  of  mandamus  issued,  to  which 

tained  the  cer-  the  magistrates  made  a  return,  setting  out  the  facts  of 

tificate  of  a 

barrister,  as         the  Case. 

SsTsecti^,  *        T^®  pleas  were,  first,  that  at  the  time  of  making  and 

stating  that 
certain  premises 

in  the  occupation  of  the  said  society  were  not  liable  to  be  rated  to  the  relief  of  the  poor  of 
the  parish  of  Birmingham.  There  was  no  appeal  against  the  certificate  under  the  sixth 
section.  It  appeared  the  total  receipts  of  the  society  were  exhausted  by  the  expenses  of 
the  establishment ;  but  no  law  of  the  society  existed  prohibiting  any  division  of  profits 
among  its  members : — Heldt  that  such  prohibitory  law  was  necessary  to  enable  the  so- 
ciety to  establish  their  claim  of  exemption. 

And  that  the  certificate  was  only  a  condition  precedent  to  the  claim  of  exemption,  and 
not  conclusive  proof  of  the  right. 

(a)  The  sections  of  this  statute  are  set  out  in  Reghia  v.  Piy- 
cock,  2  New  Sess.  Cas.  372. 
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allowing  the  said  rates,  the  said  society  was  not  a  so-        1848. 
ciety  instituted  for  purposes  of  science  or  literature  ex-     The  Queen 
clusively ;  secondly,  that  at  the  said  time  when  &c,  the  «'• 

,  ''  Phillips. 

said  society  was  not  supported  by  annual  voluntary 
contributions;  thirdly,  that  at  the  said  time  when  &c., 
the  said  society  was  not  one  which  by  its  laws  might 
not  make  any  dividend,  gift,  division  or  bonus  in  money 
unto  or  between  any  of  its  members.  At  the  trial,  be- 
fore Tindaly  C.  J.,  at  the  Lent  assizes  (1846)  for  the 
county  of  Warwick,  a  verdict  was  found  for  the  Crown, 
subject  to  a  case. 

The  society  in  question  has  a  news-room,  where 
many  of  the  periodical  publications  and  usual  newspa- 
pers of  the  day  are  taken  in  and  supplied  for  the  perusal 
of  the  subscribers.  In  the  library  attached  to  the 
news-room  there  are  300  volumes,  comprising  statisti- 
cal, commercial,  and  topographical  works,  for  the  use 
and  information  of  the  subscribers.  Any  individual 
(not  personally  objectionable)  is  permitted  to  become  a 
subscriber  on  complying  with  the  rules  of  the  society. 
The  society  is  supported  by  the  annual  subscriptions  of 
the  members,  at  the  rate  of  two  guineas  each,  and  any 
member  declining  to  renew  his  subscription  is  considered 
as  ceasing  to  belong  to  the  said  society.  No  surplus  of 
receipts  over  expenditure  has  ever  arisen,  but  the  total 
receipts  are  exhausted  by  the  expenses  of  the  establish- 
ment. The  news-room  was,  with  other  buildings,  erect- 
ed from  a  fund  subscribed  in  shares  by  the  proprietors 
thereof,  who  let  the  news-room  and  library  adjoining  to 
the  news-room  subscribers,  at  an  annual  rent.  The  pos- 
session of  the  news-room  and  library  is  vested  in  the 
subscribers,  subject  to  the  rules  of  the  society  (a). 

(a)  Rule  3.   The  land  and  ing,  who  shall  hold  the  same 

buildings,  &c.  shall  be  vested  for  the  uses  and  benefits  of  the 

in  nine  trustees,  named  by  the  proprietors,  and  when  the  said 

proprietors  at  a  general  meet-  number  shall  be  reduced  to  five, 

l2 
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Phillips. 
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On  behalf  of  the  defendants  it  was  contended^  that 
the  act  of  Parliament  takes  away  the  power  of  ratii^  or 
assessing  any  society  which  is  certified  by  Mr.  T.  Pratt 
to  be  entitled  to  the  benefit  of  that  act ;  and  that  the 
said  certificate  unappealed  agtdnst  is  in  itself  conclusive 
evidence  that  the  said  society  is  entitled  to  exenoiption 
from  payment  of  the  rates ;  and  further^  that  it  is  to  be 
deemed  a  society  instituted  for  the  purpose  of  sdence  or 
literature  exclusively^  and  supported  in  part  by  annual 
voluntary  contributions,  and  one  which,  by  its  laws, 
might  not  make  any  dividend,  gill,  division,  or  bonus  in 
money  unto  or  between  any  of  its  members. 

On  behalf  of  the  prosecutors  it  was  contended,  that 
the  said  society  is  not  to  be  deemed  a  society  instituted 


then  at  a  general  annual  meet- 
ing of  the  proprietors  next 
following,  other  four  trustees, 
being  proprietors,  shall  be  ap- 
pointed in  addition  to  the  re- 
maining five,  for  the  purpose  of 
perpetuating  the  said  trust. 

Rule  38.  The  keeper  shall 
keep  an  account  of  all  monies 
received  by  him,  and  shall 
make  such  payments  and  so 
dispose  of  the  balance  at  any 
time  as  the  committee  may  di- 
rect. 

Rule  89.  The  keeper  shall 
attend  to  the  receiving  and  put- 
ting up  in  the  news-room  no- 
tices of  sales  and  other  public 
announcements,  and  shall  re- 
ceive the  fees  for  the  same  on 
account  of  the  institution. 

Rule  43.  The  annual  sub- 
scription shall  be  two  guineas, 
paid  in  advance,  and  no  person 
shall  be  entitled  to  the  privi- 
lege of  the  subscription  until 
he  shall  have  exhibited  at  the 


bar  of  the  institution  his  certi- 
ficate of  admission,  which  will 
be  received  at  the  time  of  pay- 
ment. 

Rule  44.  Every  sabscription 
shall  be  considered  as  ending 
on  the  30th  of  June ;  and  if  it 
shall  commence  subsequently 
to  the  31st  of  December,  one 
guinea  only  shall  be  paid  at 
the  time  of  subscribing. 

Rule  45.  Persons  residing  at 
a  greater  distance  than  five 
miles  from  Birmingham,  may 
become  proprietors  on  payment 
in  advance  of  one  guinea  per 
annum. 

Rule  46.  Naval  and  military 
officers  to  be  considered  sob- 
scribers  on  payment  of  five 
shillings  per  month. 

Rule  58.  Every  sabacriber 
shall  sign  his  assent  to  these 
rules  and  regulations,  and  shall 
receive  gratuitously  one  printed 
copy  thereof. 
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for  the  purposes  specified  in  the  act  of  Parliament^  and         1848. 
that  the  prosecutors  are  not  precluded  by  the  said  certi-     ,^^  quebn 
ficate  from  disputing  the  society's  alleged  right  of  ex-         ,  ^' 
emption,  upon  those  grounds,  from  payment  of  the  said 
rates  by  the  provisions  of  the  said  act ;  and  that,  under 
any  circumstances,  the  said  rates  are  not  void,  and  that 
the  objection  thereto,  or  the  alleged  claim  of  exemption 
therefrom,  ought  to  have  been  raised  by  appeal  against 
the  said  rates. 

If  the  Court  shall  be  of  opinion  that  the  defendants 
have  established  the  claim  of  the  said  society  to  be 
exempted  from  payment  of  the  said  rates,  on  all  or  any 
of  the  grounds  alleged  in  their  said  return,  and  above 
stated,  and  that  the  said  claim  of  exemption  may  still 
be  considered  valid  as  against  the  rates  in  question, 
although  the  said  rates  were  not  appealed  against,  the 
verdict  found  for  the  Crown  is,  in  that  case,  to  be  set 
aside  on  all  such  of  the  issues  as  the  Court  shall  think 
fity  and  a  verdict  entered  on  such  issue  or  issues  for  the 
defendants ;  otherwise,  the  verdict  found  for  the  Crown 
to  stand  (a). 

MSler  shewed  cause. — These  rates  are  only  voidable, 
not  void.  The  stat.  6  &  7  Vict  c.  36,  enacts,  that 
any  society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,  may  be  exempted  from  rate- 
ability,  provided  such  society  shall  be  supported  wholly 
or  in  part  by  annual  voluntary  contributions,  and  shall 
not,  and  by  its  laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any  of  its 
members,  and  provided  also,  that  such  society  shall  ob- 
tain the  certificate  of  the  barrister  as  afterwards  speci- 
fied by  the  act.     These  are  separate  conditions,  and 


(a)  This  case  was  argaed,     Denmany     C.    J.,     Coleridge, 
Nov.  10th,  1847,  before  Lord      Wiphtman,  And  Erie,  J  J. 
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1848.  must  all  be  complied  with  before  any  society  can  claim 
The  QuBBN  exemption.  The  nature  and  object  of  this  society  is 
Phillips  ^^^  ®^^^  ^  ^^  Contemplated  by  the  statute.  In  Regina 
V.  Pocock  (a),  the  British  and  Foreign  School  Society 
was  held  not  to  come  within  the  statute.  And  in  Regina 
y.  Jones  (b)y  the  Court  expressed  a  strong  opinion  that 
the  Religious  Tract  Society  was  not  within  the  statute. 
The  statement  that  the  total  receipts  are  exhausted  by 
the  expenses  of  the  establishment,  and  that  no  surplus 
of  receipts  over  expenditure  has  ever  arisen,  is  insuffi- 
cient, because  in  Regina  v.  Jones  (c)  the  Court  said  it  was 
expressly  required  that  the  division  of  any  funds  should, 
by  the  laws  of  the  society,  be  rendered  impossible. 
There  must,  therefore,  be  some  prohibitory  law  to  that 
effect. 

The  certificate  of  the  barrister  is  not  conclusive ;  it 
only  forms  one  of  the  conditions  out  of  others  which 
must  exist  before  the  Court  can  say  that  the  society  is 
*  entitled  to  exemption.  In  Regina  v.  Pocock  there  was  an 
appeal  against  the  certificate ;  but  Lord  Denman^  C.  J., 
in  giving  his  judgment,  says,  "  The  certificate  of  the 
barrister  does  not  establish  the  exemption,  but  only 
shews  that,  according  to  his  opinion,  the  society  comes 
within  the  description  of  the  exemptions,  so  that,  when 
that  certificate  is  impeached,  the  parties  claiming  the 
exemption  are  bound  to  shew  the  nature  of  the  exemp- 
tion." The  barrister  cannot  give  himself  jurisdiction 
by  stating  that  as  a  fact  which  is  not  such.  In  fFebh 
V.  Nash  {d)y  the  Court  held  that  an  order  of  ma^trates, 
which  had  been  confirmed  on  appeal,  might  be  disputed 
in  an  action  of  trespass.  Lord  Ellenborough^  C.  J., 
there  says,  "  The  justices  cannot  make  facts  by  their 
determination,  in  order  to  give  to  themselves  jurisdic- 


(a)  2  New  Sess.  Cas.  372.   '  (c)  Ibid. 

Ih)  Ibid.  382.  \d)  8  East,  394. 


HILARY  VACATION,  11  VICT.  139 

tion,  contrary  to  the  truth  of  the  case.     The  certificate         1848. 
is  made  on  an  ex  parte  statement,  and  enrolled  at  the    ^^^  quken 

sessions  without  motion,  and  can  only  be  conclusive  at  ^• 

...  "^  Phillips. 

the  time  it  is  granted,  but  cannot  aitect  a  subsequent 
rate.  The  society  is  in  the  occupation  of  visible  rate- 
able property,  situate  in  the  parish,  which  is  prima  facie 
liable  to  be  rated ;  but  in  order  to  shew  exemption,  the 
society  should  have  appealed  against  the  rate:  Mar^ 
shall  v.  Pitman  (a). 

MeUoTy  contr^ — The  extent  of  the  inquiry  to  be  made 
by  the  barrister  is,  whether  the  society  is  of  that  charac- 
ter and  description  as  to  be  entitled  to  the  benefit  of  the 
statute ;  and,  if  he  finds  that  it  is,  the  general  rule  re- 
cognised in  Aldridge  v.  Haines  (b)  applies,  that  if  the 
barrister  acted  within  the  scope  of  his  authority,  the 
certificate  is  conclusive  as  to  the  truth  of  the  facts  so 
ascertained.  The  separate  conditions  imposed  by  the 
act  merely  mean,  whether  this  is  such  a  society  as  the 
Legislature  contemplated,  and  the  certificate  finds  that  it 
is.  The  argument  on  the  other  side  would  go  to  shew 
that  the  act  of  the  barrister  is  only  ministerial,  but  on 
that  supposition  the  appeal  given  by  sect.  6  is  of  no 
effect,  and  that  section  provides  that  the  decision  of  the 
sessions  shall  be  conclusive  and  binding  on  all  parties, 
to  all  intents  and  purposes  whatsoever.  In  Retina  v. 
JBoltan  (c),  and  Mould  v.  Williams  (d),  the  former  deci- 
sions of  Brittain  v.  Kinnaird(e)y  Basten  v.  Carew{f)y 
and  Cave  v.  Mountain  (^),  were  brought  under  the  con- 
sideration of  the  Court,  and  the  result  of  those  decisions 
isj  that,  where  a  person  has  jurisdiction  to  enter  upon 
an  inquiry,  this  Court  will  not  inquire  whether  his  con- 
clusions in  the  course  of  it  are  true  or  false.     These 

(a)  9  BiDg.  695.  (e)  1  Brod.  &  B.  432. 

(6)  2  B.  &  Ad.  395.  (/)  3  B.  &  C.  649. 

(cr)  1  Q.  B.  R.  66.  [g)  1  M.  &  Gr.  257. 
(J)  5  Q.  B.  B.  469. 
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1848.         decisions  are  iDConsistent  with  Welsh  v.  Nash  (a).     In 
The  QuBBN     I^g^T^  V.  Hickling  (i),  an  order  of  justices  under  the 
^'  Highway  Act,  was  held  to  be  conclusive  as  to  the  fiicts 

found,  and  that  they  could  not  be  disputed  on  an  indict- 
ment for  non-repair.  The  finding  of  the  barrister  must 
be  taken  to  be  conclusive  so  long  as  the  same  state  of 
things  continues,  and  the  effect  of  the  certificate  is  the 
same  as  if  this  society  were  holders  of  property  not 
liable  to  be  rated  under  the  43  Eliz.,  or,  as  if  the  pro- 
perty was  locally  situate  out  of  the  parish :  Governors  of 
the  Bristol  Poor  v.  Wait  (c). 

As  to  any  division  of  profits  among  the  members,  it 
is  sufficient  if,  by  the  constitution  of  the  society  and  the 
nature  of  the  rules  and  regulations,  no  such  dividon 
can  take  place.  [Lord  Denmauy  C.  J. — There  is  no- 
thing in  the  rules  of  this  society  which  shews  that  it  is 
impossible  there  should  be  any  division  of  profits  among 
the  members.] 

Miller^  in  reply. — The  object  of  the  Legislature  in  re- 
quiring this  certificate,  was  to  institute  a  preliminary 
inquiry  into  the  nature  of  the  society,  and  the  rules  and 
regulations  by  which  it  is  governed,  but  to  what  extent 
that  certificate  is  to  take  effect  does  not  seem  to  be  de- 
fined. Li  Reg.  v.  Hickling^  the  certificate  unappealed 
against  is  made  binding  on  the  parish,  wliich  distinguishes 

it  from  the  present  case. 

Cur.  adv.  vult. 

Coleridge,  J.,  now  delivered  the  judgment  of  the 
Court. — At  the  time  of  the  argument  of  this  case,  the 
Court  intimated  its  opinion  that  upon  the  facts,  with- 
out the  certificate,  the  society  did  not  appear  to  them 
to  be  instituted  for  the  purpose  of  science  or  literature 
exclusively,  nor  to  be  supported  in  part  by  annual  vo- 

(a)  8  East,  394.  7  Q.  B.  Rep.  880. 

(ft)  2  New  Sess.  Cas.  117;        (c)  5  Ad.  &  E.  1. 
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luntary  contributions,  nor  to  be  a  society  that  might  not         i848. 
by  its  laws  make  any  dividend  or  profit.  TiirQ^H 

The  case  for  the  society  was  then  rested  on  the  effect      _    ^' 

'  ,  ,  .  PHILLIW. 

of  the  certificate  of  the  hamster,  which  was  contended 
to  be  conclusive,  either  as  the  decision  of  a  tribunal  or 
commissioner  having  jurisdiction  over  the  question,  or 
as  a  decision  made  conclusive  by  the  statute ;  but  in  ex- 
amining the  statute,  the  certificate  appears  to  us  to  be 
made  a  condition  precedent  to  claim  the  exemption,  but 
not  a  conclusive  proof  of  the  right.  The  first  section  ex- 
.  empts  from  rateability  persons  occupying  a  building  for 
the  purpose  of  science,  literature,  or  the  fine  arts  exclu- 
sively, provided  it  shall  be  supported  wholly  or  in  part 
by  annual  voluntary  contributions,  and  shall  not,  and  by 
its  laws  may  not,  make  dividends  between  its  members, 
and  provided  such  society  shall  obtain  the  certificate 
of  a  barrister.  The  purpose  of  the  society,  the  contri- 
butions, the  absence  of  profits,  the  law  against  dividends, 
and  the  certificate,  are  conditions  in  equal  degree  to  the 
right  of  exemption.  Under  this  section,  the  claim  of 
right  of  exemption  may  be  defeated  on  the  default  of  any 
one  of  these  conditions,  and  the  presence  of  one  raises 
no  presumption  against  the  absence  of  any  or  either  of 
the  others.  As  the  making  a  dividend  at  any  time 
would  defeat  the  right  of  exemption  which  had  existed, 
it  is  absurd  to  suppose  that  a  past  certificate  could  be 
treated  as  conclusive  proof  that  a  future  dividend  should 
not  exist.  Nor  is  the  certificate  rendered  conclusive  by 
the  sixth  section,  which  gives  an  appeal  from  the  deci- 
sion of  the  barrister  granting  it,  to  any  person  assessed 
to  the  rate,  and  giving  notice  of  the  grounds  of  appeal, 
and  empowers  the  Court  to  annul  the  certificate,  and 
makes  the  determination  of  the  Court  upon  those  points 
binding  and  conclusive  upon  all  parties,  to  all  intents  and 
purposes  whatsoever. 

In  the.  first  place,  there  has  been  no  appeal  against 
VOL.  in.  M  N.  s.  c. 
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1848.        this  certificate,  and  the  section  does  not  apply.     More- 
lie  QoBBN     ^^^^9  i^  the  case  of  appeal,  the  inquiry  is  confined  to 
^-  the  ground  stated  in  the  notice  of  appeal,  and  the  deci- 

sion  is  confined  to  the  annulling  or  not  on  those  grounds. 
.  If  it  is  annulled,  that  is  conclusive ;  if  not,  the  certifi- 
cate remains  as  valid  as  before  the  appeal.  The  ill  con- 
sequences of  holding  that  a  certificate,  which  has  not 
been  annulled  on  an  appeal,  when  one  ground  of  objec- 
tion only  has  been  taken  by  an  appellant,  should  there- 
fore be  conclusive  proof  of  the  right  of  exemption  for  all 
time  and  against  all  persons,  and  notwithstanding  other  • 
objections,  make  it  improbable  that  Parliament  intended 
to  give  it  that  effect  The  words  do  not  express  such 
an  intention,  and  the  determination  by  the  sessions  that 
a  certificate  shall  not  be  annulled  on  account  of  the  al- 
leged objections,  may  be  conclusive  as  to  them,  and  the 
certificate  may  fulfil  the  conditions  required,  so  far  as 
they  are  declared  untouched  by  the  grounds  of  appeal^ 
without  having  the  effect  of  either  fulfilling  the  other 
conditions  or  being  conclusive  in  respect  of  them. 

The  fifth  section  of  the  act  gives  an  analogous  appeal 
in  case  of  refusal  of  a  certificate  by  the  banister,  and 
makes  the  final  filing  of  the  rules  of  the  society  by 
order  of  the  court  of  quarter  sessions  to  have  the  same 
effect  as  if  the  barrister  had  certified.  That  is  the 
effect  that  a  certificate  has  if  it  is  not  annulled  on  ap- 
peal under  section  6,  but  no  conclusive  effect  is  given 
to  such  judgment  on  appeaL  Therefore,  we  are  of 
opinion  that  the  claim  of  exemption  is  not  sustained  by 
the  certificate,  nor  by  the  other  facts  of  the  case,  and  it 
follows  the  verdict  should  be  for  the  Crown  on  all  the 

issues.  Judgment  for  the  Crown. 

END  OF  HILARY   VACATION. 
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The  QuEBN  V.  The  Inhabitants  of  Colerne.  J^<yf  M. 

r  appeal  against  an  order  of  two  justices  for  the  re-  Notice  of 
il  of  Mary  StiUman  Davis  and  her  four  children  under  the  4& 
the  parish  of  Melksham  to  the  parish  of  Colerne,  g.^Jf '^ti''*  ^^' 
in  the  county  of  Wilts,  the  sessions  confirmed  the  »«"^  ^J  ^^^^^ 

persons,  de- 
:  subject  to  a  case.  scribing  them- 

le  notice  of  chargeability  commenced  as  follows: —  Icew'of  the*'" 
rish  of  Melksham,  in  the  county  of  Wilts.  As  to  ^J[  "^^of 
'emoval  of  Mary  Stillman  Davis  and  her  four  chil-  M.-r—Held, 
To  the  overseers  of  the  poor  of  the  parish  of  had  signed  the 
me,  in  the  county  of  Wilts.  Take  notice  that  the  p^^J^^  b^ 
e-named  Mary  S.  Davis,"  &c      The  conclusion  a  majority  of 

the  parish  offi- 

as  follows: — ^^ Dated  the  10th  of  November,  1845.  cers,  and,  as 
iham  Davis,  George  Pocock,  George  Watson,  over-  J^^t  to^gn!" 
of  the  poor  of  the  said  parish  of  Melksham."    The  ^^^^'^^ 
Qants  did  not  attempt  to  shew  that  the  notice  was  be  a  majority. 
in  point  of  fact,  signed  by  the  majority  of  the  parish 
^rs ;  but  they  relied  on  the  legal  objection,  that  the 
ie  was  bad  in  law  upon  the  face  thereof,  inasmuch  as 
1  not  state  affirmatively,  or  by  necessary  inference, 
the  notice  either  was  or  purported  to  be  signed  by 
ijority  of  the  parish  officers  of  Melksham.     The 

>L.  UI.  N  N.  6.  C. 
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1848.        order  of  removal  (a)  was  on  the  same  piece  of  paper 
The  QuKKN     with  the  notice  of  chargeability. 

InhabUants  of  ^^®  court  of  quarter  sessions  overruled  the  objection^ 
CoLBRNB.  gjj^  confirmed  the  order.  If  the  Court  of  Queen's 
Bench  should  be  of  opinion  that  the  sessions  were 
wrong  in  their  dedsion  in  overruling  this  olngection,  the 
order  of  sessions  is  to  be  quashed;  if  otherwise,  it  is  to 
stand  confirmed. 

Hodges  and  Fitzgerald^  in  support  of  the  order  of  ses- 
sions.— The  notice  of  chargeability  is  said  to  be  defective, 
because  it  does  not  purport  on  the  face  of  it  to  be  signed 
by  a  majority  of  the  parish  officers ;  and,  in  support  of 
that  proposition,  the  respondents  will  rely  on  the  obser- 
vations made  by  the  Court  in  Regina  v.  Westbury  (ft) ;  but 
it  appears  from  the  facts  of  that  case  that  there  were 
four  overseers  and  two  churchwardens  in  the  respond- 
ent parish,  and  the  notice  was  only  signed  by  three 
overseers.  Here  the  appellants  did  not  attempt  to 
shew  that,  in  fact,  the  notice  was  not  signed  by  aU 
the  parish  officers.  In  Hex  v.  The  Jtistices  of  Dethby^ 
shire  (c),  and  Rex  v.  2%^  Justices  of  Wanmckshire  (rf), 
a  notice  was  held  sufficient,  when,  in  fact,  signed  by  a 
majority  of  the  parish  officers.  In  Regina  v.  The  Jkt- 
tices  of  the  West  Riding  {e)y  the  notice  purported  to  be 
signed  by  a  majority  of  the  churchwardens  and  over- 
seers; but  it  was  contended  that  it  should  have  i^ 
peared  that  those  who  so  signed  were  acting  with  the  con- 
sent and  on  the  behalf  of  the  rest ;  and  ffUHanu,  J,,  in 

(a)  The  order    of   removal  nesses,  or  otherwise;   but  tha 

formed  part  of  the  case  ;  and  an  objection  was  not  argued, 

objection  was  taken  at  the  ses-  (^)  1  New  Sess,  Cas.  S3;  5 

sions,  that  it  did  not  appear  by  Q.  B.  R.  600. 

the  order  how  the  adjudication  (c)  6  A.  &  £.  885. 

of  the  settlement  in  the  parbh  (d)  Id.  873. 

of  Coleme  was  arrived  at;  whe-  (^)  2  New  Sess.  Gas.  1. 
ther  by  the  eiLamination  of  wit- 
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giving  judgment,  said :  "  In  order  to  make  the  notice  1848. 

insufficient,  it  lay  on  the  other  side  to  shew  that  the  The  Quun 

persons  giving  it  were  not  really  a  majority  competent  jj^abiuntB  of 

to  do  so."    This  notice  is  good  on  the  face  of  it,  unless  Colbbnb. 
it  can  be  shewn  that  the  persons  who  signed  it  were  not, 
in  point  of  fact,  a  majority  of  the  parish  officers. 

Slade  contriL— The4  &  5  WilL  4,  c.  76,  s.  79,  directs 
the  notice  of  chargeablity  to  be  signed  by  the  overseers 
or  guardians  of  the  parish  obtaining  the  order.  In 
Begina  v.  The  Justices  of  Carnhiidgeshire  {a)j  Lord 
Denman,  C.  J.,  said,  the  requisite  number  of  officers 
must  actually  sign  such  notice.  And  in  Begina  v. 
WesAury{b),  the  same  judge  said:  ^^It  certainly  is 
desirable  that  the  notice  should  shew  that  it  proceeds 
firom  a  majority."  This  notice  is  signed  by  three  per- 
sons, overseers  of  the  poor  of  the  parish  of  Melksham ; 
but  they  are  not  stated  to  he  the  overseers  of  the 
parish ;  and  it  does  not  appear  on  the  face  of  the  mstru- 
ment  that  they  are  a  majority.  {^Wiffhtmany  J. — The 
persons  who  sign  may  be  all  the  overseers  of  the  parish; 
and  if  any  presumption  is  to  be  made,  it  is  that  they 
are  such.]  In  Regina  v.  The  Justices  of  the  West 
Riding  (e),  a  notice  of  appeal  under  Gilbert's  Act,  22 
Greo.  3,  c  83,  purported  to  be  signed  by  the  church- 
wardens and  overseers,  and  was  also  signed  by  the  guard- 
ian of  the  parish;  but  Patteson,  J.,  held  that  it  was  not 
sufficient  that  the  notice  was  signed  by  the  guardian, 
but  that  it  should  appear  that  it  was  signed  by  him  in 
his  character  of  guardian.  In  Bex  v.  Austrey  {d)y  the 
question  was,  whether  a  parish  certificate  appeared  on 
the  face  of  it  to  have  been  properly  executed;  and 
Lord  EHenborough,  C.  J.,  laid  down  the  principle  of 

(a)  7  A.  &  £.  480.  (c)  13  Law  J.,  M.  C,  39. 

(b)  1  New  Seas.  Cas.  33;  6        {d)  6  M.  &  S.  319. 
Q.  B.  R.  500. 
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COLBANB, 


^^848.  law  to  be,  that  "  wherever  a  power  is  given  to  any  par- 
The  QuBEN  ticular  persons  to  do  any  written  act  in  any  particular 
Inhabitoiits  of  ™aMier>  or  under  certain  particular  drcumstances,  whe- 
ther it  be  to  parish  officers  or  magbtrates  to  grant  cer- 
tificates, under  which,  if  duly  executed,  other  personfl^ 
especially  public  officers,  are  bound  to  act,  or  to  grant 
warrants,  or  make  orders,  their  authority  must  appear 
on  the  instrument  itself/' 


Lord  Denman,  C.  J. — ^It  is  quite  dear  to  me  that  this 
is  a  question  of  fact.  I  think  that,  as  those  who  have 
signed  this  notice  might  be  a  majority  of  the  parish 
officers  of  Melksham,  we  are  bound  to  presume  that  ihejr 
are  such,  and  that  this  notice,  therefore,  is  sufficient. 

Patteson,  Wightbcan^  and  Erle,  Js.,  concurred. 

Order  of  sessions  confirmed. 


1 


May  Wi,  The  Queen  v.  The  Justices  of  Suffolk. 

Where  quarter  iN  Hilary  Term  last,  Couch  had  obtained  a  rule  call- 
gSIuSy'hSd  on  "^  ^P^^  ^®  justices  of  Suffi^lk  to  shew  cause  why  a 
certain  fixed       mandamus  should  not  issue,  commanding  them  to  enter 

days  at  certain  ^  *=• 

places  in  differ-  continuances  and  hear  an  appeal  touching  a  certificate  of 
a  county,  and  two  justices.  Certifying  that  certain  footpaths  in  the  pi^ 
ta^t  ttl^''''  rishes  of  Haughley  and  Wetherden,  in  the  said  counly, 
first)  by  ad-  might  be  stopped  up  as  being  unnecessary.  It  appeared 
from  the  pre-  from  the  affidavits  on  which  he  moved,  that  a  notiioe» 
days'^notice  of   dated  the  5th  of  November,  1847,  had  been  stuck  up  on 

appeal  against 

a  certificate  for  stopping  up  a  highway  under  5  &  6  Will.  4,  c.  50,  s.  88,  is  to  be  reckoned 
with  reference  to  the  first  day  of  the  sessions  held  in  the  first  of  such  divisions,  thoo^  tt« 
highway  is  not  situate  within  such  first  division. 
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the  doors  of  the  churches  in  the  two  parishes,  and  ad- 
vertised in  the  newspapers,  which  notice  stated  that,  on 
the  7th  of  January  then  next,  application  would  be 
made  to  the  justices  assembled  at  quarter  sessions  at 
Ipswich  for  an  order  to  stop  up  the  said  footpaths,  and 
that  the  certificate  ^would  be  lodged  with  the  clerk  of 
the  peace  on  the  7th  of  December  then  next ;  that  the 
oertificate  in  question  was  lodged  with  the  clerk  of  the 
peace  on  that  day,  and  that  the  next  general  quarter 
sessions  for  the  division  of  the  county  in  which  the  foot- 
paths were  situated,  after  the  filing  of  the  certificate, 
were  held  at  Ipswich  on  the  7  th  of  January,  1848 ;  that 
on  the  27th  of  December,  1847,  a  notice  and  statement 
of  grounds  of  appeal  against  the  said  certificate,  signed 
by  the  appellant,  was  served  on  each  of  the  surveyors  of 
the  highways  for  the  two  parishes,  and  that  on  the  fol- 
lowing day  a  notice,  signed  by  the  attorney  for  the  sur- 
veyors, was  served  upon  the  attorney  for  the  appellant, 
stating  that  no  application  would  be  made  to  the  next 
general  quarter  sessions  to  be  holden  at  Ipswich  on  the 
7th  of  January,  for  an  order  to  stop  up  the  said  foot- 
paths, but  that  the  same  was  abandoned.  It  further 
appeared  that  counsel  were  instructed,  at  the  sessions 
holden  at  Ipswich  on  the  7th  of  January,  to  apply  for 
the  costs  and  expenses  incurred  by  the  appellant  in'pro- 
secnting  his  appeal ;  that  counsel  were  also  instructed 
by  the  surveyors  to  oppose  the  application,  and  that  the 
court  of  quarter  sessions  dismissed  the  application  on 
the  ground  that  the  notice  and  grounds  of  appeal  ought 
to  have  been  served  ten  days  at  least  before  the  day  on 
which  the  general  quarter  sessions  for  the  county  of 
Suffolk  were  holden  at  Becdes,  namely,  on  the  3rd  of 
January,  and  that  it  was  not  sufficient  to  serve  the  said 
notice  and  grounds  of  appeal  ten  days  at  least  before  the 
day  on  which  the  sessions  were  held  at  Ipswich  by  ad* 
joumment,  namely,  on  the  7th  of  January.    It  appeared^ 


1848. 

The  QuBBN 

V. 

Justices  of 
Suffolk. 
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1848.        also,  by  the  affidavit  of  the  derk  of  the  peace  for  the 

The  QuBBN    county  of  Suffolk  (used  on  shewing  cause),  that  the  ge- 

JoBtkies  of     ^^^  quarter  sessions  are  holden  for  the  county  at  laig^ 

Suffolk,      and  that  there  are  no  original  quarter  Bessions  holden 

for  any  division  or  limit  within  the  said  county ;  bnt  that 

the  original  sessions,  which  conunenoe  at  Beccles  on 

Monday  in  the  sessions  week,  are,  for  local  convBnience, 

held  by  adjournment  at  Woodbridge,  and  thence  by 

further  adjournment  at  Ipswich. 

Palmer  and  Cadogan  now  shewed  cause. — ^Bj  5  &i 
Will.  4,  c  50  (General  Highway  Act),  s.  85,  the  certi* 
ficate  of  justices  for  stopping  up  a  highway  is  to  be  read 
in  open  court  by  the  clerk  of  the  peace  at  the  quarter 
sessions  which  shall  be  holden  for  the  limit  within  which 
the  highway  so  stopped  up  shall  lie,  next  afler  the  ex- 
piration of  four  weeks  from  the  day  of  the  certificate 
having  been  lodged  with  the  derk  of  the  peace ;  and 
by  sect.  88,  where  any  such  certificate  shall  have  been 
given,  any  person  who  thinks  himself  aggrieved  may 
appeal  to  the  justices  at  the  said  sessions,  upon  giving 
the  surveyor  ten  days*  notice  in  writing  of  such  ajq^eal, 
together  with  the  grounds  thereof;  and,  by  aect.  90,  in 
case  the  surveyor  shall  not  appear  in  support  thereof, 
the  ^d  court  of  quarter  sessions  shall  award  the  costs 
of  the  ^pellant  to  be  paid  by  such  surveyor*     The 
question  will  turn  upon  the  construction  to  be  put  upon 
the  words  '^  quarter  sessions  which  shall  be  holden  for 
the  limit"  within  which  the  highway  is  situate,  and  to 
which  the  appeal  is  given.     Now,  as  it  appears  by  tha 
affidavit  of  the  clerk  of  the  peace,  that  there  are  no  on* 
ginal  quarter  sessions  holden  for  any  division  or  limi 
within  the  county  of  Suffolk,  the  word  ^^  limit"  in 
case,  looking  to  sect;  5  (the  interpretation  clause), 
mean  '^county;"  and  as  the  general  quarter  sessions  fo; 
the  county  commenced  on  the  3rd  of  January,  the 
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tice  of  appeal  ought  to  have  been  ^ven  ten  days  before  1848. 
that  day.  The  sessions^  therefore,  were  right  in  dis*  TheQuvBN 
missing  this  application.  Regina  v.  Justices  of  Suf-  jngdwsof 
Jblk  (a)  decided  that  where  quarter  sessions  are  regu-  Suffolk. 
larly  held  on  certain  fixed  days  at  certain  places  in 
different  divisions  of  a  county,  and  in  each  by  adjourn- 
ment from  the  preceding,  the  fourteen  days'  notice  re- 
quired by  the  4  &  6  WilL  4,  c  76,  s.  81,  of  an  appeal 
to  be  tried  in  any  one  of  these  divisions,  should  be  jreck- 
oiied  in  reference  to  the  first  day  of  the  sessions  held  in 
the  first  of  such  divisions,  though  the  practice  be  to  try 
aU  appeals  in  the  division  in  which  the  respondent  pa- 
rish is  situate;  and  the  present  case  is  even  stronger, 
for  the  words  of  the  4  &  6  WilL  4,  c  76,  s.  81,  are 
^'  the  first  day  of  the  dessions  at  which  such  a|)peal  is  in- 
tended to  be  tried,"  whereas  the  present  act  limits  the 
appeal  to  the  quarter  sessions  holden  for  the  limit  with- 
in which  the  highway  is  situate,  and  that  must  mean 
the  quarter  sessions  holden  for  the  jurisdiction,  i.  e.  the 
county  at  large,  and  not  an  adjourned  sessions.  This  is 
ako  shewn  by  the  form  .given  of  the  certificate  of  the 
justices  in  the  schedule  No.  17,  which  is  directed  "To 
the  justices  of  the  peace  at  their  general  quarter  sessions 

to  be  held  at in  the  said  county."     The  sessions 

were  also  justified  in  dismissing  the  application,  because 
four  weeks  had  not  elapsed'between  the  7th  of  Decem- 
ber, when  the  certificate  was  lodged,  and  the  3rd  of 
January  when  the  sessions  b^an  at  Beccles. 

Couch,  in  support  of  the  rule. — The  questicm  is,  whe- 
ther the  case  oi Regina  v.  Justices  ofSuffolk{a)  is  to  govern 
the  construction  to  be  put  upon  the  words  of  an  entirely 
different  statute.     It  is  submitted  that  it  ought  not 

(a)  2  New  Seas.  Caa.  654. 
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The  whole  scope  and  object  of  the  Highway  Act  ahewa 
that  local  convenience  is  to  be  consulted,  and  the  words 
"  quarter  sessions  for  the  limit  where  the  highway  shall 
lie/'  must,  to  effect  that  object,  be  taken  to  mean 
the  quarter  sessions  for  the  division  in  which  the  high- 
way shall  lie,  although  such  sessions  may  be  holden  by 
adjournment  from  another  place.  The  certificate  is  to 
be  read  in  open  court,  and  the  appeal  is  given  to  the 
sessions  where  it  is  read;  but  it  would  be  of  no  service 
to  read  the  certificate  at  a  sessions  held  perhaps  many 
miles  from  the  place  where  the  highway  is  dtuate. 
Again,  by  sect.  6  (the  interpretation  clause),  every 
thing  which  is  done  at  a  petty  sessions  is  to  be  done  at 
the  petty  sessions  held  for  the  division  or  place,  and  the 
case  of  Rex  v.  MilverUm  (a)  decided  that,  before  the  pre- 
sent act,  the  justices  had  no  power  to  stop  up  a  road  out 
of  the  division  or  hundred  for  which  they  were  actiiig. 
The  respondents  also  ought  not  to  have  been  permitted 
to  take  this  objection,  as  the  notice  treats  the  sessions 
holden  at  Ipswich  as  the  original  sessions,  and  states 
that  an  application  will  be  made  to  that  sessions  for  an 
order. 


Erle,  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  The  question  is,  whether  the  words  of  the 
85th  section  of  4  &  5  WilL  4,  c  60,  ^^  quarter  sessions 
to  be  holden  for  the  limit  within  which  the  highway  so 
stopped  up  shall  lie,"  mean  a  court  different  from  the 
court  of  quarter  sessions  holden  for  the  county ;  and  I 
am  of  opinion  that  they  do  not.  It  appears  to  me  that 
unless  I  can  clearly  see  that  the  Legislatiure  intended 
that  some  other  meaning  should  be  attached  to  these 
words,  I  am  bound  to  decide  that  the  general  court  of 

(a)  1  N.  &  P.  179. 
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quarter  sessions  for  the  county  is  meant,  and  not  any 
adjournment  thereof.  The  practice  of  holding  the 
quarter  sessions  by  adjournment  in  different  parts  of  the 
same  county  has  no  doubt  originated  within  the  time  of 
l^al  memory,  and  was  most  probably  adopted  for  local 
conyenience,  and  to  save  expense  to  parties  attending 
at  sessions.  Such  practice  can,  however,  in  no  manner 
alter  the  legal  constitution  of  those  sessions,  so  as  to 
make  them  original  sessions,  or  in  fact  in  any  way  to 
alter  their  character  from  that  of  an  adjournment  of 
quarter  sessions  which  have  been  begun  at  one  place  and 
thence  adjourned  to  another.  No  authority  was  cited, 
nor  am  I  aware  that  any  exists,  to  shew  that  sessions 
*'  for  the  limit  ^'  means  an  adjourned  sessions  held  at  a 
particular  place ;  and  I  think,  upon  looking  to  the  in- 
terpretation clause,  I  must  rather  take  those  words  to 
refer  to  sessions  holden  for  a  county  at  large  than  to  the 
mere  locality  in  which  the  sessions  for  the  county  may 
happen  to  be  held.  At  all  events  I  think  that  I  should 
not  be  justified  in  putting  on  them  the  construction 
which  is  contended  for  in  support  of  this  rule,  and  it 
must  therefore  be  discharged,  and  with  costs  to  the 
magistrates. 

Bule  discharged  accordingly. 


1848. 


The  QuBBN 

V, 

Justices  of 
Suffolk. 
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May  Qth.  The  QuEEN  v.  The  Justices  of  Middlesex. 

On  an  appeal  IN   Hilary  Term  last,  Pcuhky  had  obtained  a  role 

Vict.  c.  10, 8. 6,  calling  upon  the  justices  of  the  county  of  Middlesex  to 

derfofthe^'"  ^^^  cause  why  a  mandamus  should  not  issue  ocwn- 

maintenuice  of  mandinjr  them  to  enter  continuances  and  hear  the  ap- 

a  bastard  child,  ^  ^  ^^ 

the  mother  ia  a  peal  of  Robert  Cook  against  an  order  of  John  Haid- 

neas  for  either'  wick,  Esq.,  one  of  the  magistrates  of  the  Metropolitan 

Kted  by"SJ  ^^^^  Courts,  adjudging  him  to  be  the  putative  fiUher 

appciUnt  to  of  a  bastard  child.     It  appeared  by  the  affidavits  on 

prove  notice  of  ,  ,   '^^  i  j       • 

appeal  under  which  the  rule  was  obtained,  that  the  order  m  question 

101, 8. 4?   ^  was  made  by  Mr.  Hardwick  about  five  o'clock  in  Ac 

eal  ntdeftS"  afternoon  of  Saturday,  the  2nd  of  October,  1847,  and 

7  &  8  Vict.  that  a  written*  notice  was  served  upon  the  mother  on 

(Bastardj  Act),  Monday,  the  4th  <^  October,  (widiin  twenty-four  hours 

of  ^r!^iS?^  after  the  making  of  the  order,  not  including  the  Sun- 

^1°®'  ^JJ-  day),  that  the  putative  father  intended  to  appeal  against 

a  Snndaj.  the  Said  order  at  the  next  general  quarter  sessions  of 

where  an  order  ^^  peace  for  the  county  of  Middlesex.     When  the  ap- 

made^aTfive^'*"  P^*^  Came  on  to  be  heard  at  the  adjourned  sessions  holden 

o'clock  in  the  on  the  14th  of  January,  1848,  the  appellant  was  colled 

afteiAioon  of 

Saturday,  and  upou  to  provc  his  notice  of  appeal,  and  his  counsel  pro- 

of^pcS  was**  posed  to  call  the  mother,  who  was  then  in  court,  to 

serred  on  the  prove  that  a  verbal  notice  of  appeal  had  been  riven  to 

mother  at  nine  ^  *  *  ^  ^ 

o'clock  on  the  her  by  the  appellant  on  the  2nd  of  October,  in  the  po- 

lowing^Htf/J,  Uce  court  when  the  order  was  made.     The  counsel  for 

^* in  time*  M  *^^  respondent  objected  to  this,  and  the  sessions  declined 

it  was  given  \jq  permit  the  mother  to  be  sworn  as  a  witness.     The 

withm  twenty-  n       % 

four  legal  hours  counsel  for  the  respondent  then  objected  that  the  notice, 

appealed  which  was  Served  on  Monday,  the  4th  of  October,  was 

f^**^'^  too  late,  as  the  Sunday  should  be  counted  as  part  of 

the  tventy-four  hours  within  which  notice  muist  be 
^ven  under  the  act  The  sessions  were  of  this  opi- 
nion, and  refused  to  hear  the  appeal. 
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Prendergast  now  shewed  cauae. — The  evidence  of  the 
mother  wap  properly  rejected.  By  8  &  9  Vict,  c  10,  a.  6, 
it  is  enacted, ''  That  on  the  trial  of  any  such  appeal  be- 
fore any  court  of  quarter  sessions,  the  justices  therein 
assembled  shall  hear  the  evidence  of  the  said  mother,'' 
and,  therefore,  after  the  trial  has  b^un,  no  doubt  the 
mother  is  a  competent  witness ;  but  the  objection  here 
is  that  the  trial  had  not  begun.  The  course  of  practice 
is,  that  the  appellant  begins,  by  proving  his  notice  of 
appeal  so  as  to  bring  himself  into  court,  and  when  that 
is  done,  then  the  respondent  has  to  make  out  her  case. 
The  first  is  only  a  preliminary  step,  and  the  trial  does 
not  conmience  until  the  respondent  begins.  The  mother 
is  only  permitted  to  be  a  witness  ex  necessitate;  but  that 
reason  does  not  apply  where  it  is  sought  to  prove  a  no- 
tice of  appeal,  for  that  may  be  done  by  other  witnesses. 
Nexty  the  notice  served  on  Monday  morning  was  too 
late,  for,  though  it  may  be  admitted  that  in  law,  for 
most  purposes,  Sunday  is  not  a  dies  juridicus,  yet  the 
language  of  the  7  &  8  Vict.  c.  101,  s.  4,  is  very  precise ; 
the  time  within  which  the  notice  of  appeal  must  be 
^ven  is  measured  by  hours,  and,  it  is  submitted  that^ 
when  they  have  begun  to  run,  they  cannot  be  inter- 
rupted. Besides,  there  is  no  reason  why  a  notice  of 
this  kind  may  not  be  served  on  a  Sunday.  The  29 
Car.  2,  c.  7,  s.  1,  applies  only  to  things  done  in  a  man's 
ofdinary  calling ;  and  the  case  does  not  come  within  the 
6th  section  of  that  statute,  as  this  notice  is  not  in  the 
nature  of  process :  Alansan  v.  Broohbanh{a\  Walgrave  v. 
Taylor  (i).  Many  notices  are  now  required  to  be  fixed 
en  the  church  doors  that  they  may  be  se^i  by  the  par 
rishioners  on  Sunday,  and  in  Catholic  times  fairs  and 
markets  were  commonly  holden  on  that  day :  ComyuB  v. 
Bayer  (c).     Again,  in  Rawlins  v.  The  Overseers  of  West 


1848. 
The  QuuN 

V. 

Jafltioesof 

MiOOLSSBX. 


(a )  Garth.  504.         (^)  1  Ld.  Raym.  705.        (c)  Cro.  Eliz.  485. 
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1848,        Derby  (a)  it  was  held,  that  if  the  20th  of  July  falls  on  a 

The  QnssM     Sunday,  notice  of  claim  to  be  placed  on  the  r^;i8ter  of 

Jastioes  of     voters.  Served  upon  the  overseer  on  that  day,  is  good, 

MioDLBssx.    within  the  meaning  of  the  6  &  7  Vict  c.  18,  s.  4 ;  and 

Maule^  J.,  says  that  there  is  no  law  which  requires  that 

acts  of  that  description  shall  not  be  done  on  a  Sunday. 

PasKleyy  in  support  of  the  rule. — The  quarter  sessions 
ought  to  have  permitted  the  mother  to  be  examined,  as 
she  is  expressly  made  a  competent  witness  by  the  6th 
section  of  the  8  &  9  Vict  c  10,  upon  the  trial  of  the  ap- 
peal; and  it  would  be  unfairly  limiting  the  meaning  of 
that  section  to  say  that  it  makes  her  evidence  admissible 
only  after  she  has  begun  to  prove  her  own  case.  By  that 
act  the  putative  father  must  enter  into  a  recognizance, 
and  forthwith  give  or  send  a  notice  in  writing  to  the 
mother  of  his  having  so  entered  into  such  recognizance ; 
and  there  is  no  reason  why  the  mother  should  not  be 
called  to  prove  that  this  notice  has  been  given.  In  jBe- 
gina  v.  Stamper  (b)  it  was  held,  that  an  entry  with  the 
derk  of  the  peace  of  an  intended  application,  was  an  ap- 
plication within  the  meaning  of  4  &  5  WilL  4,  c.  76, 
s.  73,  so  as  to  give  the  sessions  jurisdiction;  and  that  the 
calling  on  of  the  case,  and  the  appearance  of  the  appel- 
lant to  resist  the  application,  was  a  sufficient  hearing. 
In  Regina  v.  The  Recorder  of  Exeter  (c)  it  was  decided, 
under  the  same  statute,  that  an  application  had  been 
sufficiently  heard  to  warrant  granting  costs  against  the 
overseers,  although  the  sessions  dismissed  the  applica- 
tion on  an  objection  taken  by  the  appellant  that  the 
overseers  were  not  the  proper  parties  to  make  it ;  and 
though  in  Regina  v.  Lord  Hcutings  (d)  it  was  dedided 
that  there  had  been  no  hearing  of  the  application,  yet 

(a)  Lutw.  Reg.  Cas.  373 ;  2        {c)  6  Q.  B.  R.  342. 
C.  B.  72.  Id)  1  New  Seas.  Cas.  262;  6 

{b)  1  Q.  B.  R.  119.  Q.  B.  R.  141. 


^ 
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the  judgment  there  turned  upon  the  conduct  of  the  ap-  1848. 
pellant  If  the  argument  on  the  other  side^  that  proof  The  Qubbn 
of  the  notice  of  appeal  is  no  part  of  the  trial,  be  correct,  j^^  ^ 
then  witnesses  called  to  prove  it  may  commit  perjury  Middlbsbx. 
with  impunity.  As  to  the  other  point :  the  29  Car.  2, 
c  7,  s.  6,  enacts  that  ^*  no  person  upon  the  Lord's  day 
shall  serve  any  writ,  process,  warrant,  order,  judgment, 
or  decree,  and  that  the  service  of  every  such  writ,  &c., 
shall  be  void  to  all  intents  JSLnd  purposes ;"  and  it  is  sub- 
mitted that  this  notice  of  appeal  is  a  process,  and  there- 
fore cannot  be  served  on  Sunday.  In  Tomlin's  Law 
Dictionary  the  definition  is  thus  given :  '^  Processus,  Sl 
procedendo  ab  initio  usque  ad  finem,  is  so  called  because 
it  proceeds  or  goes  out,  upon  former  matter,  either  ori- 
ginal or  judicial,  and  hath  two  significations :  first,  it  is 
laigely  taken  for  all  the  proceedings  in  any  action,  real 
or  personal,  dvU  or  criminal,  from  the  beginning  to  the 
end ;  secondly,  that  is  termed  the  process  by  which  a 
man  is  called  into  any  temporal  court,  because  it  is  the 
beginning  or  principal  part  thereof  by  which  the  rest  is 
directed,  or,  taken  strictly,  it  is  the  proceeding  after 
the  original  and  before  judgment"  Here  this  notice  of 
appeal  brings  the  mother  into  the  court  of  quarter  ses- 
sions. [ErUy  J. — The  act  of  the  Court  is  included  in 
process ;  this  is  the  act  of  the  party.]  There  are  many 
cases  where  steps,  taken  by  the  parties  themselves,  and 
in  which  no  act  of  the  Court  is  included,  have  been  de- 
cided to  be  invalid  because  the  service  has  been  on  Sun- 
day. Thus,  a  declaration  in  ejectment  cannot  be  served 
on  Sunday:  Waldegrave^s  case  (a),  Morgan  v.  John' 
son  (Jji) ;  so  service  on  a  Sunday  of  notice  of  a  plea  filed 
Teas  held  bad :  Roberts  v.  Monkhouse  (c\  Service  of  a 
rule  nisi  for  an  attachment,  M^Ileham  v.  Smith  (cf),  ser- 


(a)  12  Mod.  607.  (c)  8  East,  547. 

\h)  1  H.  Bl.  628.  (<^)  8  T.  R.  86. 
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1848.  law  to  be,  that  **  wherever  a  power  is  given  to  any  par- 
The  QnsBN  ticular  persons  to  do  any  written  act  in  any  particular 
Inhabitaiits  of  ^^^^^^^^^^^  ov  under  certain  particular  circumstances,  whe- 
ther it  be  to  parish  officers  or  magistrates  to  grant  cer- 
tificates, under  which,  if  duly  executed,  other  persons, 
especially  public  officers,  are  bound  to  act,  or  to  grant 
warrants,  or  make  orders,  their  authority  must  appear 
on  the  instrument  itself." 


Lord  Denman,  C.  J. — ^It  is  quite  clear  to  me  that  this 
is  a  question  of  fact  I  think  that,  as  those  who  have 
signed  this  notice  might  be  a  majority  of  the  parish 
officers  of  Melksham,  we  are  bound  to  presume  that  they 
are  such,  and  that  this  notice,  therefore,  is  sufficient. 

Patteson,  Wiohtman,  and  Erle,  Js.,  concurred. 

Order  of  sessions  confirmed. 


May  Qth.  The  QuEEN  v.  The  Justices  of  Suffolk. 

Where  quarter  IN  Hilary  Term  last.  Couch  had  obtained  a  rule  call- 
gSariy*hdd  on  "^  ^P^^  ^®  justices  of  Suffolk  to  shew  cause  why  a 
certain  fiz^       mandamus  should  not  issue,  commandins:  them  to  enter 

days  at  certain  ^  .  . 

places  in  differ-  Continuances  and  hear  an  appeal  touching  a  certificate  of 
a  county,  and  two  justices,  certifying  that  certain  footpaths  in  the  pa- 
^^t  thl^*"""  rishes  of  Haughley  and  Wetherden,  in  the  said  county, 
first)  by  ad.  might  be  stopped  up  as  being  unnecessary.  It  appeared 
from  the  pre-  from  the  affidavits  on  which  he  moved,  that  a  notice^ 
dayV^notioe  of   dated  the  5th  of  November,  1847,  had  been  stuck  up  on 

appeal  against 

a  certificate  for  stopping  up  a  highway  under  5  &  6  Will.  4,  c.  50,  s.  88,  is  to  be  reckoned 
with  reference  to  the  first  dety  of  the  sessions  held  in  the  first  of  such  divisions,  though  the 
highway  is  not  situate  within  such  first  division. 
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the  doors  of  the  churches  in  the  two  parishes,  and  ad- 
Terfised  in  the  newspapers,  which  notice  stated  that,  on 
tiie  7th  of  January  then  next,  application  would  be 
made  to  the  justices  assembled  at  quarter  sessions  at 
Ipewich  for  an  order  to  stop  up  the  said  footpaths,  and 
that  the  certificate  ^would  be  lodged  with  the  clerk  of 
the  peace  on  the  7th  of  December  then  next ;  that  the 
certificate  in  question  was  lodged  with  the  clerk  of  the 
peace  on  that  day,  and  that  the  next  general  quarter 
flearions  for  the  division  of  the  county  in  which  the  foot- 
paths were  situated,  after  the  filing  of  the  certificate, 
were  held  at  Ipswich  on  the  7th  of  January,  1848 ;  that 
on  the  27th  of  December,  1847^  a  notice  and  statement 
of  grounds  of  appeal  against  the  said  certificate,  signed 
by  the  appellant,  was  served  on  each  of  the  surveyors  of 
the  highways  for  the  two  parishes,  and  that  on  the  fol- 
lowing day  a  notice,  signed  by  the  attorney  for  the  sur- 
veyors, was  served  upon  the  attorney  for  the  appellant, 
stating  that  no  application  would  be  made  to  the  next 
general  quarter  sessions  to  be  holden  at  Ipswich  on  the 
7th  of  January,  for  an  order  to  stop  up  the  said  foot- 
paths, but  that  the  same  was  abandoned.     It  further 
appeared  that  counsel  were  instructed,  at  the  sessions 
holden  at  Ipswich  on  the  7th  of  January,  to  apply  for 
&  costs  and  expenses  incurred  by  the  appellant  in'pro- 
aecating  his  appeal ;  that  counsel  were  also  instructed 
by  the  surveyors  to  oppose  the  application,  and  that  the 
ooort  of  quarter  sessions  dismissed  the  application  on 
the  ground  that  the  notice  and  grounds  of  appeal  ought 
to  have  been  served  ten  days  at  least  before  the  day  on 
which  the  general  quarter  sessions  for  the  county  of 
Suffolk  were  holden  at  Becdes,  namely,  on  the  3rd  of 
January,  and  that  it  was  not  sufficient  to  serve  the  said 
iK>tice  and  grounds  of  appeal  ten  days  at  least  before  the 
%  on  which  the  sessions  were  held  at  Ipswich  by  ad- 
journment, namely,  on  the  7th  of  January.    It  appeared. 


1848. 
The  QuBBN 

V, 

Justices  of 
Suffolk. 
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1848.         vice  of  a  copy  of  a  latitati  Taylor  v.  PhSUppt  (a)^  aervioe 

The  QuBSN     ^^  *  notice  to  produce,. fltiyA^*  v,  Btidd{b),  were  held  to 

J   tf  *     f     ^  invalid.     RawUns  v.  TTie  Overseers  of  West  Derby  (c), 

MxDDLBBBx.    cited  on  the  other  side,  was  in  no  way  connected  with 

proceedings  in  a  court  of  justice,  and  is  therefore  no 

authority. 

Erle,  J. — ^I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  The  statute  8  &  9  Vict.  c.  10  has  ren- 
dered the  mother  a  competent  witness  on  the  trial  of  the 
appeal;  and,  for  the  purposes  of  the  statute,  I  think  that 
.  after  the  appeal  has  been  entered,  and  the  case  called  on, 
it  must  be  taken  that  the  trial  hasb^un.  If  that  were 
not  so,  it  might  be  contended  that  persons  called  to 
prove  the  notice  of  appeal  might  commit  peijuiy  with 
impunity.  Then,  as  she  is  rendered  competent  by  the 
statute,  she  is  a  competent  witness  for  both  parties;  and 
as  she  could  have  proved  the  notice  of  appeal  here,  the 
sessions  were  wrong,  and  the  appellant  has  a  ri^t  to 
have  his  appeal  heard.  I  think,  also,  that  notice  of  ap- 
peal in  this  case  ought  not  to  be  served  on  Sunday.  I 
think  it  is  a  process,  or  very  much  in  the  nature  of  pro- 
cess. The  decision,  that  a  service  of  a  declaration  in 
ejectment  on  a  Sunday  is  bad,  furnishes  a  very  strong 
analogy,  for  that  is  entirely  the  act  of  the  party,  and  (me 
in  which  the  Court  in  no  respect  interferes.  On  both 
grounds,  therefore,  I  think  that  a  mandamus  ought 

toga 

Rule  absolute. 

(a)  3  East,  156.  {h)  8  DowL  P.  C.  316. 

(c)  Lutw,  Reg.  Cas.  373;  2  C.  B.  72. 
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The  QuEEK  V.  The  Duke  of  Gbafton  and  Others.         May  12th. 


I 


N  this  case  a  rule  had  been  obtained  calling  upon  the  An  order  in 
defendants,  who  were  justices  of  the  peace  for  the  county  printed  form 
of  Suffolk,  to  shew  cause  why  a  writ  of  certiorari  should  fom^<Jf  uic  * 
not  issue  to  remove  into  the  court  the  following  order  •cheduie  an- 

°  nexed  to  the 

for  the  purpose  of  quashing  it : —  8  &  9  Vict. 

c.  10,  stated 
Suflfblk,  to  wit.— At  a  petty  session  of  her  Majesty's  justices  ^'^'^^^^' 
of  the  peace  for  tl^  county  of  Suffolk,  holden  in  and  for  the   peared  in  par- 
division  of  Blackburn,  in  the  said  county,  at  Ixworth,on  the  1st  suance  of  the 
day  of  November,  1847,  before  us  the  Duke  of  Grafton,  &c.,  her  S^^^t'^^^  * 
Majesty's  justices  of  the  peace  for  the  said  county  :  that  the  evi- 

Whereas  one  Mary  Smith,  single  woman,  residing  at  Baming-  dence  on  which 

ham  within  thb  division,  did,  on  the  20th  day  of  October,  1847,  *^«/^<*"  ^?« 

'        '  "^  '        ''   made  waa  g;iven 

having  been  delivered  of  a  bastard  child  within  twelve  calendar  <•  in  the  pre- 

months  prior  thereto,  make  application  to  Edward  Bridgman,  fence  and  hear- 

Esq.,  one  of  her  Majesty's  justices  of  the  peace  acting  for  this  «^dant  •  Aolle" 

division,  for  a  summons  to  be  served  upon  one  John  Philip  words  being 

Bann,  of  Hopton  in  the  said  county,  farmer,  whom  she  alleged  struck  out  of 
to  be  the  father  of  the  said  child ;  and  the  teid  justice  thereupon       .  i^ivVwiaon 

issued  his  summons  to  the  said  John  Philip  Bunn,  to  appear  at  assigned  :— 

a  petty  session  to  be  holden  on  this  day  for  this  division,  in  -ff«W,  that  the 

which  the  said  justice  usually  acts,  to  answer  her  complaint  ^^^  ^^  "*" 
touching  the  premises.    And  whereas  the  said  John  Philip      If  the  person, 

Bunn,  having  been  duly  served  with  the  said  summons  within  against  whom 

forty  days  from  this  day,  and  now  appearing  in  pursuance  SJ^S^^Mre"* 

thereof,  and  the  said  Mary  Smith  having  now  applied  to  us  the  taken,  appears, 

jastices  in  petty  session  assembled,  for  an  order  upon  the  said  the  witnesses 

John  Philip  Bunn,  according  to  the  form  of  the  statute  in  such  ^^I^^^q  \^  ^z- 

caae  made  and  provided ;  and  it  being  now  proved  to  us  in  tho  pra>'  amined  in  his 

C9ng?  "^A  h^-^rhj  nf  th?  saii* ,  that  the  said  child  was,  P^so^cet  and  m 

since  the  passing  of  an  act  passed  in  the  eighth  year  of  the  reign  (]j|^(  f^  oosht 

of  her  present  Majesty,  intituled  &c.,  that  is  to  say,  on  the  4th  to  appear  in 

day  of  September,  1847,  born  a  bastard  of  the  body  of  the  said  **^1^*''  ®' 

Mary  Smith ;  and  we  having,    in  tho  prcicnoc  and  hcariDg  of  be  suggested  in 

^^        •  J  •  ^^  heard  the  evidence  of  such  woman,  and  such  it  to  account 


other  evidence  as  she  hath  produced,  and  having  also  heard   '"^^  ^^^'^S!!!?**" 
all  the  evidence  tendered  by  *  on  behalf  of  the  said  John  Philip   ment. 
Bonn ;  and  the  evidence  of  the  said  Mary  Smith,  the  mother  of  *  ^^, 
the  said  child,  having  been  corroborated  in  some  material  par- 
ticular, by  other  testimony,  to  our  satisfaction ;  do  hereby  ad- 
judge the  said  John  Philip  Bunn  to  be  the  putative  father  of 
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1848.         the  said  bastard  child;  and  haying  regard  to  all  the  circam- 

"■  ■  >^     ^       stances  of  this  case,  we  do  now  hereby  order  that  the  said  John 
The  QuBBN     pj^p  p^jj^  j^  p^y  ^^  ^^  g^^  ^j^jy  Smith,  the  mother  of 

The  DuKB  or  the  said  bastard  child,  so  long  as  she  shall  live,  and  ahall  be  of 
Gkafton.  sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
sentence  of  transportation,  or  to  the  person  who  may  be  ap- 
pointed to  have  the  custody  of  such  child  under  the  proyinons  of 
the  said  statute,  the  sum  of  two  shillings  per  week  until  the  said 
child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the 
said  Mary  Smith  shall  marry.  And  we  do  hereby  further  order 
the  said  John  Philip  Bunn  to  pay  to  the  said  Mary  Smith  the 
sum  of  l/.7«.,  being  the  costs  incurred  in  obtaining  this  order. 
Given  under  our  hands  and  seals,  at  the  sessions  aforeaaid. 

Signed  by  the  Ddkb  of  Graftok,  &c 

It  appeared  by  the  affidavit  that  the  order  was  drawn 
up  on  a  printed  form,  and  that  the  words  ''in  the  pre- 
sence and  hearing  of  the  said  "  and  the  word  "  by  ^  had 
been  erased  by  the  derk  who  drew  up  the  order,  by 
striking,  his  pen  through  thenou 

Couch  now  shewed  cause. — The  objection  is,  that  it 
does  not  appecu*  upon  the  face  of  the  order  that  the  evi- 
dence was  taken  in  the  presence  of  the  defendant ;  the 
Court,  however,  will  presume  that  it  was  taken  in  the 
presence  of  the  defendant,  because  it  is  stated  upon  the 
face  of  the  order  that  he  was  duly  summoned,  and  that 
he  appeared  in  pursuance  thereof.     \Wightman^  J. — 
Does  the  order  here  follow  the  form  given  in  the  sche- 
dule of  the  Stat.  8  &  9  Vict  c.  10?]     No;  nor  is  it 
necessary,  because  the  statute  only  requires  that  die 
order  shall  be  to  the  like  tenor  or  effect.     It  is  admit- 
ted that  neither  in  convictions  nor  orders  will  this  Court 
make  any  intendment  in  favour  of  jurisdiction;  but 
when  jurisdiction  is  once  established,  then  an  intend- 
ment will  be  made  to  support  the  jurisdiction  in  an  order, 
though  not  in  a  conviction.     [  Wightman^  J. — I  find  that 
the  words  ''in  the  presence  and  hearing  of"  are  twice 
struck  out.    It  seems  to  me  that  if  I  am  to  infer  any 
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thing,  I  ought  to  infer  that  they  were  struck  out  be-  1848. 
cause  the  defendant  was  not  then  present.]  That  might  The  Quebn 
be  so,  if  the  stat.  8  &  9  Vict.  c.  10  had  been  mentioned  j^^  q^^ke  of 
in  this  order.  In  orders  of  this  description  it  is  not  ne-  GaArroN. 
cessary  that  the  evidence  should  be  taken  in  the  presence 
of  the  defendant.  The  case  of  Rex  v.  Upton  Gray  (a) 
is  expressly  in  point.  There  the  sessions  had  quashed 
an  order  of  two  justices,  adjudging  a  person  to  be  the 
father  of  a  bastard  child,  on  the  ground  'Hhat  it  did  not 
appear  upon  the  face  of  the  order  that  the  woman  was 
examined  in  the  presence  of  the  defendant,"  but  this 
Court  quashed  the  order  of  sessions ;  and  Lord  Mans- 
fieUy  C.  J.,  said,  *'that  the  presence  of  the  putative 
fiither  is  not  necessary  before  the  justices  out  of  ses- 
dons."  That  case  is  quoted  in  the  text-books  down  to 
the  passing  of  the  stat.  7  &  8  Vict.  c.  101,  and  that  sta- 
tute does  not  make  any  alteration.  Then  the  question 
is,  whether  the  stat.  8  &  9  Vict,  c  10  has  done  so?  It 
has  given  certain  forms  which  may  be  followed,  but 
there  are  cases  where  the  form  is  not  applicable.  The 
form  given  only  contemplates  the  appearance  or  non- 
appearance  of  the  defendant,  but  by  the  7th  section  the 
putative  father  may  appear  by  his  attorney ;  and  in  the  case 
of  Regina  v.  Shipperbottom  (b),  where  it  was  stated  that 
the  evidence  was  taken  in  the  presence  of  the  attorney 
appearing  on  behalf  of  the  putative  father,  the  order  was 
held  good. 

WbrUedge,  contr^ — In  Rex  v.  Upton  Gray  (c)  it  does 
not  appear  that  the  defendant  appeared  at  all,  and  there 
is  no  doubt  that  in  such  case,  after  the  smnmons  has 
been  properly  proved,  the  justices  may  proceed  in  the 
absence  of  the  defendant;  but  here  the  man  appeared, 
and  then  it  became  necessary  to  state  that  the  evidence 

(a)  Cald.  308.  {h)  2  New  Sess.  Cas.  641 .  (c)  Cald.  308. 

VOL.  IIL  O  N.  8.  C. 
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1848.  It  seems  to  me^  however^  that,  looking  at  the  two  star 

The  QuBBK  tutes  and  the  forms  m  the  schedule  to  the  8  &  9  Vict 
The  Duke  of  ^  ^^^  ^^^  ^^^  notes  to  those  forms,  whether  the  defend- 
G&AFTON.  ant  appears  in  person,  or  by  attorney,  to  answer  the 
complaint  of  the  woman  before  the  justices,  the  order 
ought  to  state  upon  the  face  of  it  that  the  evidence  was 
given  in  the  presence  and  hearing  of  the  defendant,  or 
of  his  attorney,  as  the  case  may  be ;  and  that  if  there 
is  any  special  reason  for  omitting  that  statement,  after 
appearance^  it  should  be  suggested  on  the  face  of  the 
order.  The  ordinary  rules  of  law  require  that  if  the 
party  against  whom  the  proceedings  are  taken,  appears, 
and  makes  no  default,  the  witnesses  against  him  should 
be  examined  in  his  presence  and  hearing.  In  the  pie- 
sent  case,  no  reason  whatever  is  given  for  the  omission 
of  the  statement  that  the  evidence  on  the  part  of  the 
woman  was  given  in  the  presence  and  hearing  of  the 
putative  father,  though  it  is  stated  that  he  appeared  to 
answer  the  complaint.  This  view  of  the  case  is  consist- 
ent with  the  case  of  Regina  v.  Shipperbottom  (a),  and  the 
rule  therefore  will  be  absolute. 

Rule  absolute. 

(a)  2  New  Sess.  Cas.  641. 


The 
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J  848. 

The  Queen  v.  Tyrwhitt.  May  27. 


following  order  was  brought  into  this  Court  by  Under  8  &  9 

have  power  to 
^^Metropolitan  fTo  the  Overseers  of  the  Poor  of  adjudicate  the 

PoUce  District,  and         I      the  parish  of  Kingshury,  in  the  J^n^^^'jJ^^g* 

County  of  Middlesex,      |       county  of  Middlesex,  and  to  each  and  by  sectf  62* 

to  wit.  L     ^^^  every  of  them.  to  make  an  or- 

der for  the 

^*  Whereas,  by  a  certain  order  under  the  hand  of  John  Bes-  maintenance  of 

wicke  Greenwood,  Esq.,  one  of  the  magistrates  of  the  police  S^w^'^*^^ — 
courts  of  the  metropolis,  being  a  justice  of  the  peace  in  and  for  order  adjudi- 
the  county  of  Middlesex,  sitting  at  the  Clerkenwell  Police  eating  the  set- 
Court,  within  the  metropolitan  police  district  and  county  of  dement  and  the 
Middlesex,  bearing  date  the  14th  of  January,  1847,  directed  to  tenance  may  be 
the  proprietor  of  Grove  House  Lunatic  Asylum,  established  at  made  in  the 
Bow,  in  the  county  of  Middlesex,  which  is  a  house  duly  licensed  «*™e  document, 
for  insane  persons,  it  appearing  to  the  said  magbtrate  that  the  be  directed  to 
county  lunatic  asylum  established  at  Hanwell  for  the  county  of  the  oTerseers  of 
Middlesex  was  then  fall,  reciting  that  the  said  magistrate  having  u-^ifJS?   "\ 
called  to  his  assistance  Mr.  Henry  Bird,  then  of  &c.,  a  surgeon,  tlement  is  ad- 
and  having  personaUy  examined  John  Fuller,  a  pauper,  of  and  judged,  al- 
chargeable  to  the  parish  of  St.  Pancras,  in  the  county  of  Middle-  ^°fj\7^ 
sex,  within  the  metropolitan  police  district,  and  being  satisfied  eluded  in  an 
that  the  said  J.  Fuller  was  a  lunatic,  and  a  proper  person  to  be  imion. 

Per  "Rrlm  J 

confined,  the  said  magistrate  thereby  directed  the  said  proprietor  _Oii  1 

of  the  said  licensed  house,  situate  as  aforesaid,  to  receive  the  said  against  an  or- 

J.  Fuller  as  a  patient  into  the  said  licensed  house,  to  which  order  der  for  the 

was  subjoined  a  statement  respecting  the  said  J.  Fuller,  according  "nwiDeMuna- 

to  the  form  of  the  statute  in  such  case  made  and  provided.    And  tic,  the  settle- 

whereas,  on  the  said  14th  of  January  last,  the  said  John  Fuller  ™c^*t  may  be 
was,  in  pursuance  of  the  said  order,  sent  and  conveyed  by  one  of 
the  overseers  of  the  poor  of  the  said  parish  of  St.  Pancras  to  the 
said  licensed  house,  and  the  said  J.  Fuller  was  then  and  there  de- 
livered, together  with  a  counterpart  of  the  said  order  and  state- 
ment, to  the  proprietor  thereof^  who  then  received  the  said  J. 
Fuller  into  the  said  licensed  house,  and  the  said  J.  Fuller  was 
then  and  has  been  from  thence  hitherto  confined,  and  still  is  con- 
fined, in  the  said  licensed  house,  where  he  hath  been  and  still  is 
xnaintained  under  and  in  pursuance  of  the  said  order,  by  and  at 
the  cost  and  charge  of  the  said  parish  of  St.  Pancras,  out  of  the 
x*ates  raised  for  the  relief  of  the  poor  of  the  said  parish.     And 
^vhereas  at  the  time  of  making  of  the  said  order,  the  place  of  the 
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1848.  1^^  legal  settlement  of  the  said  J.  Fuller  was  not  ascertained :  I, 
""  V  "^  therefore,  Rohert  Philip  Tyrwhitt,  Esq^  one  of  the  magistrates 
The  QuuBN  Qf  tijg  police  courts  of  the  metropolis,  sitting  at  the  Clerkenwell 
Tyrwhitt.  Police  Court\  within  the  metropolitan  district  and  county  of  Mid- 
dlesex, and  heing  a  justice  of  the  peace  for  the  said  county  of 
Middlesex  wherein  the  said  asylum  is  situate,  having  inquired 
into  the  place  of  the  last  legal  settlement  of  the  said  J.  Fuller, 
and  it  heing  now  satisfactorily  proved  hefore  me  as  well  hy  the 
oath  of  James  Williams,  overseer  of  the  poor  of  the  said  parish  of 
St.  Pancras,  and  John  Fuller,  the  elder,  father  of  the  said  luna- 
tic, as  otherwise,  that  the  said  parish  of  Kingshury,  in  the  county 
of  Middlesex,  is  the  place  of  the  last  legal  settlement  of  the  said  J. 
Fuller,  do  herehy  adjudge  the  last  legal  settlement  of  the  said  J. 
Fuller  to  he  in  the  said  parish  of  Kingshury,  in  the  county  of 
Middlesex.  And  whereas  it  is  now  duly  proved  unto  me,  the  stud 
magistrate,  as  well  upon  the  oath  of  James  Williams,  one  of  the 
overseers  of  the  poor  of  the  said  parish  of  St.  Pancras,  as  other- 
wise, that  the  expenses  incurred  hy  and  on  hehaif  of  the  said  pa- 
rish of  St.  Pancras  in  and  ahout  the  examination  of  such  luna- 
tic, and  his  conveyance  to  the  said  licensed  house,  amount  to 
1/.  6s,y  and  that  the  monies  paid  hy  the  said  parish  of  St.  Pan- 
cras to  the  said  proprietor  of  the  said  licensed  house  for  the  lodg- 
ing, maintenance,  medicine,  clothing,  and  care  of  the  said  luna- 
tic, and  incurred  within  twelve  months  previous  to  the  date  of 
this  my  order,  to  wit,  since  the  14th  of  January  last,  amount  to 
19^.  1^. :  1  do  hereby  order  the  overseers  of  the  poor  of  the  said 
parish  of  Kingshury  to  pay  to  the  overseers  of  the  poor  of  the 
said  parish  of  St.  Pancras  the  said  sum  of  1/.  6s.,  heing  the  rea- 
sonable expenses  incurred  by  the  said  parish  of  St.  Pancras  in 
and  about  the  said  examination  of  the  said  lunatic  and  his  con- 
veyance to  the  said  licensed  house ;  and  also  the  further  sum  of 
19/.  Is.  to  the  overseers  of  the  poor  of  the  said  parish  of  St.  Pan- 
cras, being  the  amount  of  the  several  monies  which  by  them 
have  been  paid  within  the  last  twelve  calendar  months,  to  wit, 
since  the  said  14th  of  January  last,  for  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  the  said  J.  Fuller  in  the  said  li- 
censed house.  And  I  do  also  hereby  further  order  you,  the  over- 
seers of  the  poor  of  the  said  parish  of  Kingsbury,  to  pay  weekly, 
and  every  week,  to  the  proprietor  of  the  said  licensed  house,  horn 
the  4th  of  September,  1847,  the  sum  of  12^.,  which  sum  the  said 
proprietor  is  willing  to  accept,  and  which  appears  to  me  to  be 
the  reasonable  charges  for  the  future  lodging,  maintenance,  medi- 
cine, clothing,  and  care  of  the  said  J.  Fuller  during  his  confine- 
ment in  the  said  licensed  house,  under  and  in  pursuance  of  the 
said  recited  order,  as  such  lunatic  as  aforesaid,  chargeable  to  the 
said  parish  of  Kingsbury,  in  the  county  of  Middlesex.    Given 
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under  my  hand  and  seal  at  Clerkenwell  Police  Court  aforesaid, 
this  4th  of  September,  1847. 

"  R.  P.  Tyrwhitt  (l.  s.).' 


99 


Pashley  obtained  a  rule  to  quash  this  order,  and  ob- 
jected that  it  was  bad,  under  the  8  &  9  Vict  c.  126, 
8.  62  (a),  on  the  ground  that  the  order  adjudicating  the 


(a)  Section  58  enacts,  ^' That  it 
shall  be  lawful  for  any  two  jus- 
tices for  the  county  or  borough 
in  which  any  asylum,  regis- 
tered hospital,  or  licensed  house 
is  situate,  6r  to  which  such  asy- 
lum shall  wholly  or  in  part  be- 
long, or  from  auy  part  of  which 
any  pauper  lunatic  shall  have 
been  sent  at  any  time,  to  inquire 
into  the  last  legal  settlement  of 
any  pauper  lunatic  confined  or 
ordered  to  be  confined  therein, 
and  if  satis&ctory  evidence  can 
be  obtained  as  to  such  settle- 
ment in  any  parish,  township, 
or  place,  such  justices  shall  by 
order  under  their  hands  and 
seals  adjudge  such  settlement 
accordingly." 

Section  62  enacts,  "  That  if 
after  any  lunatic  shall  have  been 
sent  to  an  asylum,  registered 
hospital,  or  licensed  house,  it 
shall  be  adjudged  that  such 
lunatic  is  settled  in  a  parish 
different  from  the  parish  from 
ivhich,  or  at  the  instance  of 
some  clergyman  or  officer  of 
"which,  he  was  sent  to  such 
asylum,  hospital,  or  house,  then 
and  in  such  case  it  shall  be 
lawful  for  any  two  justices  of 
the  county  from  any  part  of 
"which  any  lunatic  shall  have 
been  sent,  or  for  any  two  jus- 
tices, members  of  the  commit- 


tee of  visitors  of  such  asylum, 
to  make  an  order  or  orders  upon 
the  treasurer  of  the  guardians 
of  the  union  including  any 
parish,  or  of  any  parish,  or  the 
overseers  of  the  parish  in  which 
such  lunatic  shall  be  so  ad- 
judged to  be  settled,  for  pay- 
ment to  the  treasurer  of  the 
guardians  or  overseers  of  the 
first-mentioned  union  or  parish 
of  all  expenses  incurred  by  or 
on  behalf  of  such  union  or 
parish  in  or  about  the  exami- 
nation of  such  lunatic  and  his 
conveyance  to  the  asylum,  hos- 
pital, or  house,  and  of  all  mo- 
nies paid  by  the  treasurer  of  the 
guardians  or  the  overseers  of 
such  first-mentioned  union  or 
parish  to  the  treasurer,  officer, 
or  proprietor  of  the  asylum, 
registered  hospital,  or  licensed 
house,  for  the  lodging,  mainte- 
nance, medicine,  clothing,  and 
care  of  such  lunatic,  and  in- 
curred within  twelve  calendar 
months  previous  to  the  date  of 
such  order,  and  also  for  payment 
to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  registered 
hospital,  or  licensed  house,  of 
the  reasonable  charges  of  the 
future  lodging,  maintenance, 
medicine,  clothing,  and  care  of 
such  lunatic;  and  every  trea- 
surer of  the  guardians  or  over- 


1848. 
The  QuBBX 

V, 

Tyrwhitt. 
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1848.        settlement  and  the  order  of  muntenance  were  comprised 

lie  QuBBN     ^  *^®  same  instrument,  and  because  the  order  of  main- 

^-  tenance  was  made  on  the  overseers  of  the  parish  where 

the  lunatic  was  adjudged  to  be  settled,  whereas  it  ought 

to  have  been  made  on  the  treasurer  of  the  union  to  which 

that  parish  belonged. 

Prendergaat  and  Howarth  shewed  cause. — The  statute 
8  &  9  Vict.  c.  126,  by  sect.  58  gives  jurisdiction  to  jus- 
tices to  inquire  into  and  adjudicate  upon  the  settlement 
of  a  lunatic  pauper ;  and  section  62  gives  them  jurisdic- 
tion to  make  an  order  on  the  parish  to  which  such  luna- 
tic is  adjudged  to  be  settled,  for  the  maintenance  of  the 
lunatic.  But  there  is  nothing  in  the  act  to  prevent  the 
order  adjudicating  the  settlement  and  the  order  of  nudn- 
tenance  being  comprised  in  the  same  document.  In 
each  of  the  sections  above  cited  jurisdiction  is  ^ven  to 
two  justices  of  the  county,  although  power  is  given  to 
certain  justices  by  the  62nd  section,  who  are  not  in- 

seer  on  whom  any  such  last-  peal  against  the  same  in  like 
mentioned  order  shall  be  made,  manner  as  if  the  same  were  a 
shall,  out  of  any  money  which  warrant  of  removal ;  and  in 
may  come  into  his  hands  by  case  of  such  appeal,  the  guard- 
virtue  of  his  office,  immedi-  ians  of  the  union  or  pariah,  or 
ately  pay  to  the  treasurer  of  the  oyeneers  of  the  parish, 
the  guardians  or  overseers  of  township,  or  place,  or  the  dezk 
such  first-mentioned  union  or  of  the  peace  of  the  county  to 
parish  the  amount  of  the  ex- .  which  such  lunatic  was  chaige- 
penses  and  monies  by  such  or-  able  before  such  order  was 
der  directed  to  be  paid  to  him  made,  may  defend  such  appeal, 
or  them,  and  from  time  to  time  and  the  persons  appealing  or 
pay  to  the  said  treasurer,  offi-  intending  to  appeal,  and  the 
cer,  or  proprietor  of  the  asylum,  persons  defending  such  appeal, 
registered  hospital,  or  licensed  shall  have  all  the  same  powers, 
house,  the  future  charges  afore-  rights,  and  privileges,  and  be 
said :  provided  always,  that  the  subject  to  the  same  obligations 
guardians  of  any  union  or  pa-  in  all  respects  as  in  the  case  of 
rish,  or  the  overseers  of  any  an  appeal  against  a  warrant  of 
parish,  township,  or  place  af-  removal." 
fected  by  such  order,  may  ap- 
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eluded  in  the  58th.     Here  the  order  of  maintenance         1848. 
includes  the  order  adjudicating  the  settlement,  and  al-     The  Qubbn 
though  no  appeal  is  given  against  the  latter  in  express  v* 

words,  still  it  may  be  contested  in  an  appeal  against  the 
order  of  maintenance ;  Regina  v.  The  Justices  of  Mtddle-  ^ 
sex  (a),  and  JEx  parte  The  Overseers  of  Mohkleigh  (b) ; 
therefore,  in  practice,  the  convenience  is  in  favour  of  both 
orders  being  made  at  the  same  time.  It  is  said  the  order 
of  maintenance  ought  to  have  been  made  on  the  trea- 
surer of  the  union  which  includes  the  parish  to  which 
the  pauper  belongs.  The  words  of  the  statute  are :  '^  It 
shall  be  lawful  for  any  two  justices,  &c.  to  make  an 
order  upon  the  treasurer  of  the  guardians  of  the  union 
including  any  parish,  or  of  any  parish,  or  the  overseers 
of  the  parish  in  which  such  lunatic  shall  be  so  adjudged 
to  be  settled."  The  justices,  therefore,  have  the  option 
either  of  making  the  order  on  the  treasurer  of  the  union, 
or  on  the  overseers  of  the  parish,  and  there  is  no  reason 
for  holding  that  *^  overseers  of  the  parish  "  must  be  held 
to  apply  to  parishes  which  are  not  included  in  any  union. 
If  the  money  is  directed  to  be  paid  by  the  treasurer, 
there  is  no  provision  in  the  statute  that  the  overseers  of 
the  parish  should  have  notice  of  it,  and  the  time  allowed 
for  appealing  against  the  order  may  elapse  before  they 
become  acquwited  that  such  money  has  been  paid. 

JPashky,  contr&. — It  has  not  yet  been  decided  that 
the  8  &  9  Vict,  c  126  gives  an  appeal  against  an  order 
adjudicating  the  settlement  of  a  lunatic  pauper.  The 
settlement  and  maintenance  of  the  lunatic  are  pro- 
vided tor  in  distinct  sections,  and  the  legislature  varies 
the  authority  by  which  the  different  acts  are  to  be  done. 
By  section  62,  authority  is  given  to  "  any  two  justices, 

(a)  2  New  Sees.  Cas.  661.  {b)  Ante,  d4. 
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settlement  and  the  order  of  miuntenance  were  comprised 
in  the  same  instrument,  and  because  the  order  of  main- 
tenance was  made  on  the  overseers  of  the  parish  where 
the  lunatic  was  adjudged  to  be  settled,  whereas  it  ought 
to  have  been  made  on  the  treasurer  of  the  union  to  which 
that  parish  belonged. 


Prendergaat  and  Hawarth  shewed  cause. — The  statute 
8  &  9  Vict.  c.  126,  by  sect.  58  gives  jurisdiction  to  jus- 
tices to  inquire  into  and  adjudicate  upon  the  settlement 
of  a  lunatic  pauper ;  and  section  62  gives  them  jurisdic- 
tion to  make  an  order  on  the  parish  to  which  such  luna- 
tic is  adjudged  to  be  settled,  for  the  maintenance  of  the 
lunatic.  But  there  is  nothing  in  the  act  to  prevent  the 
order  adjudicating  the  settlement  and  the  order  of  main- 
tenance being  comprised  in  the  same  document.  In 
each  of  the  sections  above  cited  jurisdiction  is  given  to 
two  justices  of  the  county,  although  power  is  ^ven  to 
certain  justices  by  the  62nd  section,  who  are  not  in- 


seer  on  whom  any  such  last- 
mentioned  order  shall  be  made, 
shall,  out  of  any  money  which 
may  come  into  his  hands  by 
virtue  of  his  office,  immedi- 
ately pay  to  the  treasurer  of 
the  guardians  or  overseers  of 
such  first-mentioned  union  or 
parish  the  amount  of  the  ex-, 
penses  and  monies  by  such  or- 
der directed  to  be  paid  to  him 
or  them,  and  from  time  to  time 
pay  to  the  said  treasurer,  offi- 
cer, or  proprietor  of  the  asylum, 
regbtered  hospital,  or  licensed 
house,  the  future  charges  afore- 
said :  provided  always,  that  the 
guardians  of  any  union  or  pa- 
rish, or  the  overseers  of  any 
parish,  township,  or  place  af- 
fected by  such  order,  may  ap- 


peal against  the  same  in  like 
manner  as  if  the  same  were  a 
warrant  of  removal ;  and  in 
case  of  such  appeal,  the  guard- 
ians of  the  union  or  pariah,  or 
the  overseers  of  the  parish, 
township,  or  place,  or  the  (dezk 
of  the  peace  of  the  county  to 
which  such  lunatic  was  charge- 
able before  such  order  was 
made,  may  defend  such  appeal, 
and  the  persons  appealing  or 
intending  to  appeal,  and  the 
persons  defending  such  appeal, 
shall  have  all  the  same  powers, 
rights,  and  privileges,  and  be 
subject  to  the  same  obligations 
in  all  respects  as  in  the  case  of 
an  appeal  against  a  warrant  of 
removal." 
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eluded  in  the  58th.     Here  the  order  of  maintenance         1848. 
includes  the  order  adjudicating  the  settlement,  and  al-     t^Tquben 
though  no  appeal  is  given  against  the  latter  in  express  v- 

i«i         Tyrwhitt, 

words,  still  it  may  be  contested  m  an  appeal  against  the 
order  of  maintenance ;  Regina  v.  The  Justices  of  Middle-  ^ 
•ex  (a),  and  Ex  parte  The  Overseers  of  Monhleigh  (b) ; 
therefore,  in  practice,  the  convenience  is  in  favour  of  both 
orders  being  made  at  the  same  time.  It  is  said  the  order 
of  maintenance  ought  to  have  been  made  on  the  trea- 
surer of  the  union  which  includes  the  parish  to  which 
the  pauper  belongs.  The  words  of  the  statute  are :  "  It 
shall  be  lawful  for  any  two  justices,  &c.  to  make  an 
order  upon  the  treasurer  of  the  guardians  of  the  union 
including  any  parish,  or  of  any  parish,  or  the  overseers 
of  the  parish  in  which  such  lunatic  shall  be  so  adjudged 
to  be  settled."  The  justices,  therefore,  have  the  option 
either  of  making  the  order  on  the  treasurer  of  the  union, 
or  on  the  overseers  of  the  parish,  and  there  is  no  reason 
for  holding  that  '^  overseers  of  the  parish  "  must  be  held 
to  apply  to  parishes  which  are  not  included  in  any  union. 
If  the  money  is  directed  to  be  paid  by  the  treasurer, 
there  is  no  provision  in  the  statute  that  the  overseers  of 
the  parish  should  have  notice  of  it,  and  the  time  allowed 
for  appealing  against  the  order  may  elapse  before  they 
become  acquainted  that  such  money  has  been  paid. 

Pashleyy  contr&. — It  has  not  yet  been  decided  that 
the  8  &  9  Vict,  c  126  gives  an  appeal  against  an  order 
adjudicating  the  settlement  of  a  lunatic  pauper.  The 
settlement  and  maintenance  of  the  lunatic  are  pro- 
vided ioT  in  distinct  sections,  and  the  legislature  varies 
the  authority  by  which  the  different  acts  are  to  be  done. 
By  section  62,  authority  is  given  to  "  any  two  justices, 

(a)  2  New  Sees.  Cas.  661.  {h)  Ante,  d4. 
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1848.        members  of  the  committee  of  visitors  of  such  asylum,* 

^nieQunw    ^^^  ^"^  ^^^  included  in  section  58 ;  therefore  the  jostioes 
_    V-  who  make  an  order  for  maintenance  may  have  no  power 

Ttbwhitt.  1.     t  o       •  1 

to  aqjudicate  as  to  the  settlement.     Section  58  does  mA 
give  any  appeal  against  the  ac^udication  of  the  settle- 
ment.   The  general  rule  is  that  writs  of  error  and  writs 
of  certiorari  are  not  taken  away  by  inference,  and  that 
right  of  appeal  cannot  be  given  by  inference.     Next, 
the  order  ought  to  have  been  made  on  the  treasurer  of 
the  imion,  and  not  on  the  overseers  of  the  parish.     In 
Seffina  v.  7%tf  Justices  of  Middlesex  (a)  the  order  was 
made  on  the  treasurer,  and  in  practice  it  would  be  more 
convenient  that  the  order  should  be  so  made,  because 
the  overseers  go  out  of  office  at  the  end  of  the  year,  and 
may  not  have  fimds  in  hand,  whereas  the  guardians  are 
made  a  continuing  corporation  by  the  5  &  6  WilL  4^ 
c  69 :  Paine  v.  Strand  Union  {b).     It  is  obvious  that  of 
late  the  Legislature  has  intended  parish  funds  to  be  at 
the  disposal  of  the  guardians  and  not  of  the  overseera 
The  22  Geo.  3,  c  83,  the  4  &  5  Will.  4,  c  76,  &  33, 
the  2  &  3  Vict,  c  85,  on  which  Regina  v.  Smith  (c)  was 
decided,  the  3  &  4  Vict,  c  54,  and  the  7  &  8  Vict.  o. 
33,  all  shew  that  parish  funds  are  placed  at  the  disposal 
of  the  guardians.     In  Begina  v.  The  Justices  of  WUts  (d) 
the  Court  held  that,  imder  the  2  &  3  Vict,  c  85,  the 
guardians  were  the  proper  persons  to  apply  for  an  order 
in  bastardy ;  and  Coleridge,  J.,  in  giving  judgment  in 
that  case,  says :  "  In  Regina  v.  James  (e)  the  Court  ap- 
pears to  have  thought  that  an  application  by  the  guard- 
ians, even  under  the  original  act,  would  have  been  suflt* 
cient.     I  entertain  some  doubt  whether  in  that  case  th& 
guardians  were  not  the  proper  parties  to  the  prooeediDg«> 

(a)  2  New  Sees.  Cas.  661.  (d)  12  A.  &  E.  793. 

(5)  8  Q,.  B.  R.  826.  (e)  10  Id.  423. 

(c)  2  New  Seas.  Cas.  225. 


The  QuBBK 
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\  «iould  have  inclined  to  construe  that  act  reddendo 

«**^gula  singulis.     But,  at  all  events,  under  stat  2  &  3 

^'^^  c.  85,  the  guardians  are  proper  parties ;  and,  in  «»• 

^Wa  case  the  fund  of  the  union  appears  to  have  been 

^^^JurgeA"     Here  the  parish  on  which  the  order  is  made 

lainduded  in  an  union,  and  the  words  of  the  statute 

i&U8t  be  taken  to  apply  to  parishes  which  are  not  included 

in  any  union. 

Lord  Denman,  C.  J« — I  think  there  is  no  doubt  on 
either  of  these  points.  There  is  no  reason  suggested 
why  the  two  orders  should  not  be  in  one.  It  is  also 
more  convenient  that  the  order  should  be  directed  to  the 
overseers  of  the  parish,  and  the  statute  clearly  gives  the 
magistrates  the  power  to  make  the  order  on  them. 

Pattison,  J. — Where  the  settlement  of  the  pauper 
lunatic  cannot  be  ascertained,  the  61st  section  directs 
the  order  of  maintenance  to  be  made  on  the  parish  which 
sends  the  lunatic  to  the  asylum ;  but  where  the  settle- 
ment can  be  ascertained,  there  is  no  reason  why  both 
orders  may  not  be  made  at  the  same  time.  The  act  ex- 
pressly says,  that  the  order  may  be  made  on  the  trea- 
surer or  on  the  overseers  of  the  parish. 

Coleridge,  J.,  concurred. 

Erle,  J. — It  appears  to  me  that  the  order  adjudicat- 
ing the  settlement  and  the  order  of  maintenance  may  be 
comprised  in  the  same  instrument.  The  one  is  not  af- 
fected by  the  other  being  joined  with  it.  It  is  perfectly 
dear  to  my  mind  that  the  appeal  against  the  order  of 
maintenance,  given  by  section  62,  includes  an  appeal 
agiunst  the  order  adjudicating  the  settlement.  The  order 
of  maintenance,  it  is  said  in  section  62,  may  be  appealed 
against  in  like  manner  as  if  the  same  were  a  warrant  of 
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removal,  and  a  warrant  of  removal  always  involves  in  it 
an  appeal  against  the  settlement.  Then,  as  to  the 
question  whether  the  order  was  properly  directed  to  the 
overseers  of  the  parish,  it  appears  to  me  that  where  the 
words  of  the  statute  give  the  option,  as  these  clearly  do, 
of  making  the  order  on  the  treasurer  of  the  union  or  on 
the  overseers  of  the  parish,  the  convenience  seems  to  me 
to  be  in  favour  of  serving  it  on  the  overseers,  because 
the  treasurer  is  not  bound  to  give  notice  to  the  over- 
seers, and  the  time  for  appealing  may  be  allowed  to 
elapse  before  they  are  aware  that  such  an  order  has  been 

made. 

Rule  discharged. 


May  31«f. 

Under  a  pri- 
▼ate  indosore 
act  (xxT  Geo. 
2)  certain 
lands  y  which 
were  to  be  in- 
closed, were  to 
be  charged 
with  the  pay- 
ment of  the 
yearly  sum  of 
j^O  to  the 


The  Queen  v.  Edward  Bdtterworth  Shaw,  Clerk. 

v/N  an  appeal  against  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  Narborough,  in  the  county  of  Lei- 
cester, the  sessions  confirmed  the  rate,  subject  to  certain 
amendments,  and  amongst  other  things  ordered  that  the 
rector  of  the  said  parish  of  Narborough  be  assessed  on 
the  annual  rent  or  yearly  sum  of  £90,  vested  in  him  and 
made  payable  to  him  under  and  by  virtue  of  the  act  of 
rector,  and  the    Parliament  for  dividin<y  and  inclosing  the  common  fields 

same  **  waa  to  . 

be  paid  and        and  common  meadows  of  Narborow,  otherwise  Narbo- 

contributed  i_    •     xi  ^       /»  t    •       i.        •      ^.i 

free  and  clear     rough,  in  the  coimty  ot  Licicester,  m  the  same  proper- 

dcductionfT  S-  ^^^^  ^  ^®  ^®  °^^  rated  in  respect  of  his  tithe,  subject  to 
falcationi,  or      the  opiliion  of  the  Court  of  Queen's  Bench  on  a  case,  of 

abatements,  for 

or  in  respect  of  which  the  following  are  the  material  parts : — 
gom^hat^'* '       O^  ^^  \^\}ci  of  August,  1845,  a  rate  and  assessment 
soever,  other      ^j^g  made  by  the  churchwardens  and  overseers  of  the 

than  and  except  "^ 

the  land-tax ; " 

and  the  same 

was  to  be  "  in  lieu  and  satisfaction  of  and  in  fall  compensation  for  all  tithes  arising  oat  of 

the  said  lands :" — Htld^  that  the  rector  was  not  rateable  to  the  relief  of  the  poor  in  respect 

of  such  yearly  sum. 
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poor  of  the  parish  of  Narborough,  in  the  county  of  Lei-         1848. 
cester.     On  the  23rd  of  December,  1845,  the  appellant     ThTauREN 
(Richard  Pratt),  being  rated  as  an  inhabitant  and  occu-  ^' 

pier  of  certain  lands  in  the  said  parish,  gave  notice  of  his 
intention  to  appeal  against  the  said  rate,  and  stated  as 
one  of  the  grounds  thereof,  **  that  the  said  Reverend 
Edward  Butterworth  Shaw  was  not  rated  at  all  in  re- 
spect of  the  tithe  issuing  and  arising  out  of  certain 
newly-inclosed  lands  in  Narborough  aforesaid."  By 
Stat.  25  Greo.  2  (for  dividing  and  inclosing  the  common 
fields  and  common  meadows  of  Narborow),  after  reciting, 
unongst  other  things,  that  Thomas  Metcalfe,  Clerk,  was 
rector  of  the  parish  church  of  Narborow,  and  in  right 
of  his  said  church  was  seised  of  and  entitled  to  certain 
glebe  lands  lying  and  being  in  the  said  common  fields 
and  common  meadows;  and  was  also  seised  of  or  entitled 
to  other  glebe  lands,  lying  and  being  within  the  said 
parish,  and  was  entitled  to  all  tithes  arising  and  renew- 
ing within  the  said  common  arable  fields,  and  also  to 
other  tithes  arising  or  renewing  within  the  said  parish, 
but  that  the  rector  was  not  entitled  to  the  tithes  of  the 
said  common  meadows,  and  that  the  rest  of  the  lands 
And  grounds,  lying  and  being  in  the  said  common  fields 
and  conunon  meadows,  did  belong  to  certain  other  per- 
sons (naming  them),  and  reciting  that  the  several  par- 
ties were  desirous  that  the  said  common  fields  and  mea- 
dows might  be  divided  by  conmiissioners,  and  might  be 
neld  m  severalty,  and  that  the  several  lands  and  grounds 
to  be  aUotted  to  the  said  owners  and  proprietors  respec^ 
^vdy,  upon  the  said  division  and  inclosiu*e,  might  be 
proportionably  charged  with  the  payment  of  the  yearly 
^^  of  £90  to  the  said  Thomas  Metcalfe  and  his  suc- 
<*8sor8,  rectors  of  Narborow  aforesaid,  except  as  is  there- 
^^^^r  mentioned,  it  was  enacted,  ^^  that  one  annual 
lent  or  yearly  sum  of  £90  shall,  from  and  after  the  1st 
^y  of  November,  1 752,  be  vested  in,  and  the  same  is 
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1848.        hereby  from  thenceforth  vested  in,  the  said  Thomas  Met- 
TheQjjMMti    ^^®  *°^  ^  successors,  rectors  of  Narborough  aforesaid, 
^'  for  ever,  and  the  same  annual  rent  or  yearly  sum  of 

£90  shall  be  issuing  and  payable  out  of,  and  is  hereby 
charged  upon  all  and  every  the  lands  and  grounds  so  in- 
tended to  be  inclosed,  as  well  such  as  shall  be  allotted 
to  the  said  rector  in  lieu  of  his  glebe  lands  lying  in  the 
said  common  fields  and  common  meadoMrs,  as  the  lands 
of  the  other  freeholders  and  landowners  in  the  same 
common  fields  and  common  meadows  respectively,  and 
shall  be  paid  and  contributed,  free  and  dear  of  and  from 
all  deductions,  defalcations^  or  abatements,  fi[>r  or  in  re- 
spect of  reprises  or  outgoings  whatsoever,  (other  than 
and  except  such  proportion  of  the  tax  charged  upon  land 
by  authority  of  Parliament  as  the  said  sum  of  £90  shall 
bear  to  the  yearly  value  of  the  lands  so  hereby  charged 
with  or  made  liable  to  the  payment  of  the  same  rent  as 
aforesaid),  by  the  several  and  respective  owners  of  the 
lands  and  grounds  chargeable  therewith  as  aforesaid,  fi>r 
the  time  being,  for  ever,  in  such  proportions  as  the  com- 
missioners shall  direct  and  appoint :"  and  it  was  furdier 
.  enacted,  ^^  that  the  said  yearly  sum  of  £90,  so  herei^ 
enacted  and  directed  to  be  pidd  to  the  said  Thomas 
Metcalfe  and  his  successors,  rectors  of  Narborow  afore- 
said, by  such  contributions  and  proportions  and  in  man* 
ner  afore-mentioned,  shall  be  in  lieu  and  satisfaction  o^ 
and  in  full  compensation  of  and  for,  all  tithes,  both  great 
and  small,  and  all  compositions  and  payments  for  the 
same  arising  and  renewing  within  the  said  fields  so  in- 
tended and  appointed  to  be  divided  and  inclosed  as 
aforesaid,  and  also  in  lieu  and  satisfaction  of  and  in  full 
compensation  for  all  tithes,  dues,  and  payments,  of  what 
sort,  nature,  or  kind  soever,  due  and  payable  to  the  rec- 
tor of  Narborow  aforesaid,  for  the  time  being,  from  die 
inhabitants  of  the  town  of  Narborough  aforesaid,  for  llie 
time  being,  for  themselves  and  their  habitations,  and 
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for  all  things  titheable^  arising,  renewing,  or  happening         1848. 
within,  up<Hi,  from,  and  out  of  their  yards,  gardens,  or-     r^^^  quben 
chards,  and  homesteads,  situate  and  beincr  in  and  about  t^* 

Shaw. 

the  town  of  Narborow  aforesaid,  other  than  and  except 
in  respect  of  two  orchards,  and  other  than  and  except  in 
respect  of  all  the  houses  in  the  town  of  Narborow,  to 
which  no  lands  or  grounds  in  the  said  common  fields  or 
meadows  do  now  belong,  and  the  inhaj3itants  for  the  time 
being  of  such  last-mentioned  houses."  And  it  was  fur- 
tfaer  enacted,  ^^  that  nothing  in  that  act  contained  shall 
impeach,  defeat,  or  prejudice  the  right  or  title  of  the  said 
Thomas  Metcalfe  or  his  successors,  rectors  of  Narborow 
aforesaid,  of^  in,  or  to  any  tithes  or  dues  arising  within 
or  out  of  any  parts  of  the  parish  of  Narborow  aforesaid, 
other  than  such  tithes  and  dues  for  which  the  said  annual 
rent  or  yearly  sum  of  £90,  hereby  vested  in  the  said 
rector  and  his  successors,  is  hereby  enacted  and  declared 
to  be  a  recompense  or  compensation  as  aforesaid,  nor  of, 
in,  or  to  any  marriage,  burial,  churching,  or  other  sur- 
{dice  fees  arising  within  the  said  parish  of  Narborow 
aforesaid"  The  case  further  stated  that  an  award  was 
made  on  the  10th  of  November,  1752,  and  that  the 
commissioners  directed  thdt  the  lands  and  grounds  in  and 
by  the  ssud  award  severally  set  out  and  allotted  to  the 
respective  persons  therein  named,  and  the  same  several 
persons,  and  the  owners  thereof,  for  the  time  being,  for 
ever,  for  and  in  respect  thereof,  should  be  and  they  were 
thereby  charged  with  the  payment  of  the  said  annual 
rent  or  yearly  sum  of  £90,  so  vested  by  the  said  recited 
act  in  the  said  Thomas  Metcalfe  and  his  successors,  rec- 
tors  of  Narborow  aforesaid,  in  and  by  the  proportions 
in  the  said  award  specified,  amounting  together  to  the 
sum  of  £90.  The  case  then  found  that  the  said  Ed- 
ward B.  Shaw  was,  at  the  time  of  the  making  of  the 
rate  appealed  against,  the  rector  of  the  said  parish  of 
IS'arborough,  and  the  said  annual  rent  or  yearly  sum  of 
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1848.        £90  was  then  vested  in  him^  and  that  the  said  E.  B. 
"    QuiiN     Shaw  was  by  the  said  rate  assessed  at  the  sum  of  £85 
^-  in  respect  of  the  tithes  of  the  lands  in  the  pariah  of 

Narborough  subject  to  tithe,  other  than  the  lands  allot- 
ted by  the  said  awards  but  was  not  assessed  in  respect 
of  the  said  sum  of  £90,  so  charged  upon  the  esid  lands 
allotted  by  and  in  pursuance  of  the  said  award  and  act 
of  Parliament.  It  was  contended  for  the  appellant,  that 
the  said  E.  B.  Shaw  must  be  rated  in  the  sidd  annual 
rent  or  yearly  sum  of  £90,  granted  to  him  in  lieu  of 
tithes  arising  out  of  the  lands  inclosed  under  the  act  of 
Parliament  and  the  award  above  recited.  For  the  said 
E.  B.  Shaw  it  was  contended,  that  the  said  E.  B.  Shaw 
was  not  liable  to  be  rated  in  respect  of  the  eaid  rent- 
charge. 

The  court  of  quarter  sessions  decided  that  the  said  K 
B.  Shaw  was  liable  to  be  so  rated,  and  that  the  rate 
should  be  amended  accordingly.  If  the  Court  of  Queen's 
Bench  shall  be  of  opinion  that  the  decision  of  the  quajr- 
ter  sessions  was  right,  then  the  order  of  sessions,  so  far 
as  it  relates  to  the  assessment  of  the  said  annual  rent- 
charge  of  £90,  is  to  be  confirmed ;  but  if  the  Court  of 
Queen's  Bench  shall  be  of  opinion  that  the  decision  of 
the  quarter  sessions  was  wrong,  then  the  order  of  ses- 
sions is  to  be  quashed,  so  far  as  it  relates  to  the  assess- 
ment of  the  said  annual  rent-charge  of  £90,  and  the  rule 
for  quashing  the  order  of  sessions  is  to  be  discharged  or 
made  absolute  accordingly. 

WkUehurst  and  Barlow,  in  support  of  the  order  of 
sessions. — The  question  will  turn  upon  the  construction 
of  that  portion  of  the  stat.  25  Geo.  2,  which  vests  the 
annual  sum  of  £90  in  the  rector  of  Narborough^  and 
directs  that  tfiat  siun  shall  be  paid  and  contributed  **finee 
and  clear  of  and  from  all  deductions,  de&lcations,  or 
abatements  for  or  in  respect  of  reprises  or  outgoings 
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^whatsoever,  other  than  the  land-tax,"  and  it  is  submit*         1848. 
ted,  that,  by  this  statute,  the  rector  is  not  exempt  from     ^^^  Qubin 
liability  to  be  rated  to  the  poor-rate.     Tithes  are  made  *'• 

rateable  by  the  stat.  43  Eliz.  c.  2;  and  therefore,  unless 
there  are  dear  and  express  words  of  exemption,  the 
liability  remains.  It  is  to  be  observed,  that  the  tithe  in 
the  rest  of  the  parish  is  not  extinguished,  but  only  that 
arising  out  of  the  lands  to  be  inclosed  under  the  award 
and  act  of  Parliament.  In  Rex  v.  Boldero(a)y  where 
a  certain  annual  rent  was  given  in  lieu  of  tithes,  this 
Court  decided  that  the  rector  was  liable  to  be  assessed 
to  the  poor-rate  in  respect  of  it ;  and  BayUt/y  J.,  there 
says :  '^  If,  under  an  inclosure  act,  a  sum  of  money  is 
given  to  the  rector  or  vicar  in  lieu  of  tithes  which  were 
rateable,  that  money  will  also  be  rateable,  unless  the 
liability  is  taken  away  by  express  words  in  the  statute." 
That  principle  is  adopted  by  Lord  Denman,  C.  J.,  in  Rex 
V.  WistowQ)).  [^Coleridffey  J. — In  that  case  were  there 
any  words  of  exemption  ?]  The  sum  was  to  be  equal  to 
the  annual  net  value  of  the  lands,  but  this  Court  held 
that  the  corn-rent,  not  being  expressly  exempted  from 
liability,  was  rateable  to  the  poor.  Here  the  words 
used  are  "yearly  sum,"  not  *'net  yearly  sum."  The 
general  liability  then  being  shewn,  the  rector  will  be 
rateable,  unless  he  is  within  the  words  of  exemption. 
In  Chatfield  v.  Rustan  (c)  the  words  were — "  free  and 
dear  of  all  rates,  taxes,  and  deductions  whatsoever." 
In  that  case,  as  is  said  by  Bayley^  J.,  "  the  act  operates 
upon  the  whole  parish,  and  each  proprietor  of  land  in 
the  parish  will  derive  a  benefit  from  it"  In  the  present 
case,  the  bargain  was  not  between  the  rector  and  the 
whole  parish,  but  only  between  him  and  those  parishion- 
ers to  whom  lands  were  to  be  allotted ;  and  the  words 
**  rates  and  taxes,"  there  used,  were  clearly  large  enough 

(a)  4  B.  &  C.  467.        {h)  6  A.  &  E.  250.       (c)  3  B.  &  C.  863. 
VOL.  ni  P  N.  s.  c. 
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1848.        to  include  poor-rates.     So,  in  Mitchell  v.  Fardham  (a), 
J.    ^    ^^    the  words  of  exemption  were,  "ftee  from  all  taxes  and 
«•  deductions  whatsoever,  except  land-tax ;"  and  the  word 

^^  taxes"  was  decided  by  the  Court  to  include  poor-rate. 
Here  the  words  ^^  taxes  or  rates"  are  not  used;  and  it 
was  not  attempted  to  be  argued  in  that  case  that  poor- 
rates  would  fall  within  the  meaning  of  the  word  '' de- 
ductions." Again,  the  exception  out  of  the  exemptioa 
of  the  land-tax  shews  the  meaning  of  the  exempting 
words.  The  poor-rate  is  a  personal  tax,  but  the  land- 
tax  is  charged  upon  the  lands,  and  therefore  the  reprises 
and  outgoings  mentioned  in  the  statute  must  be  taken 
to  be  such  as  are  chargeable  upon  the  land,  and  not 
those  which  are  chargeable  upon  the  person.  The  sta- 
tute directs  that  this  sum  shall  be  paid  free  and  dear 
of  and  from  all  deductions,  &c;  and  though  those  words 
may  prevent  the  person  paying  from  keeping  back  any 
portion,  yet  no  provision  is  made  in  the  statute  for  any 
exemption  after  it  comes  into  the  rector's  hands:  Rex 
V.  Lac^  (A). 

'  M.  D.  Hill  and  Comer y  contrd. — The  question  to  be 
decided  is,  whether,  under  the  exempting  words  of  this 
statute,  the  rector  is  to  have  the  whole  sum  of  £90  to 
his  own  use.  If  so,  then  he  is  not  liable  to  be  rated  to 
the  poor-rate  in  respect  of  it.  In  Rex  v.  Bokkro(c)  the 
tithes  were  expressly  extinguished;  in  this  case  there 
are  no  words  of  extinguishment,  but  the  yearly  sum 
of  £90  is  payable  in  lieu  of  the  tithes  arising  out  of 
the  land  to  be  allotted,  and  therefore  this  sum  is  not 
rateable  to  the  poor :  Rex  v.  Great  Hambletan  {dy  It 
is  said,  on  the  other  side,  that  this  bargain  only  applies 
to  a  portion  of  the  parish ;  but  it  applies  to  all  those  to 


(a)  6  B.  &  C.  274.  (c)  4  B.  &  C.  467. 

(b)  5  Id.  702.  (d)  1  A.  &  £.  146. 


s 
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whom  the  lands  to  be  inclosed  were  allotted,  and  the  1848. 
arrangement  does  not  disturb  the  interests  of  the  rest  of  ^^  queen 
the  parish ;  for  if  this  annual  sum  of  £90  is  less  than 
the  amount  of  the  tithe  produced  from  these  particular 
lands,  then  these  lands  would  let  for  a  sum  greater  by 
the  difference  between  this  composition  and  the  actual 
amount  of  tithe,  and  therefore  would  be  rated  higher, 
and  so  the  rate  raised  upon  these  lands  would  remain 
the  same  as  before,  and  would  not  throw  any  greater 
burthen  upon  the  rest  of  the  parish.  If  the  exception 
of  the  land-tax  had  not  been  introduced,  the  Court 
would  have  had  to  put  a  construction  upon  the  word 
^'  outgoing;"  and  that  would  in  its  popular  sense  clearly 
include  a  poor-rate ;  but  the  exception  shews  that  the 
exempting  words  include  taxes  or  rates,  and  then  the 
decision  in  Mitchell  v.  Fordham  (a)  shews,  that  the  ex- 
empting words  are  not  limited  to  that  species  of  tax 
mentioned  in  the  exception.  It  may  be  true,  that  the 
words  "  shall  be  paid  free  and  clear  of  and  from  all  de- 
ductions," &c,  might  appear  to  refer  to  the  person  who 
pays  the  annual  rent,  and  not  to  the  clergyman;  but 
these  acts  are  to  be  construed  liberally ;  and  it  is  sub- 
mitted, that  the  clear  intention  of  the  Legislature  was, 
that  the  clergyman  should  have  the  beneficial  use  of  the 
whole  of  this  sum,  and  that  such  was  the  substance  of 
the  bargwi  between  the  parties. 

Lord  Denman,  C.  J. — I  think  that  the  overseers  did 
right  in  leaving  the  rector  out  of  the  rate  in  respect  of 
this  sum  of  £90,  and  that  the  sessions  were  wrong.  The 
lands  to  be  inclosed  are  charged  with  this  sum,  which  is 
to  be  paid  free  and  clear  from  all  deductions,  defalca- 
tions, or  abatements  for  or  in  respect  of  reprises  or  out- 

(a)  6  B.  &  C.  274. 
p2 
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1848.        goings  whatsoever^  except  the  land-tax ;  and  I  cannot 

The  OuKiBN    ^^^^^^^^  *  doubt  that  it  was  intended  that  the  rector 

^'  should  have  this  sum,  without  any  deduction,  either  be- 

Shaw 

fore  or  after  it  has  come  into  his  hands;  and  I  think  that 
the  words  here  used  with  regard  to  the  land-tax,  raise  a 
strong  argument  in  favour  of  the  poor-rate  being  con- 
sidered an  outgoing.  I  think  that  a  contrary  constmc- 
tion  would  make  the  act  a  mockery,  and  would  be  quite 
opposed  to  what  has  been  considered  to  be  its  meaning 
by  all  parties. 

Patteson,  J. — The  rector  is  not  to  be  exempted, 
unless  by  express  words  of  the  statute.  Then  the  first 
question  is,  what  is  the  meaning  of  the  word  ^'outgoing''? 
That  word  was  not  used  in  either  MUcheJl  v.  Fordr 
ham{a)y  or  Chatfieldy.  Itustan{b);  but  it  is  very  com- 
prehensive, and  I  think  within  the  principle  of  these 
cases  will  include  the  poor-rate.  It  is  said,  that  injus- 
tice will  be  worked  towards  the  rest  of  the  parish  if  the 
rent-charge  is  not  rateable ;  but  these  lands  would  be 
altered  in  value,  and  therefore  rated  higher ;  and  even 
if  that  were  so,  the  words  of  the  statute  are  express^,  that 
this  sum  is  to  be  clear  from  all  deductions,  defalcations, 
or  abatements  for  or  in  respect  of  reprises  or  outgoings 
whatsoever,  except  land-tax.  I  felt  some  difficulty  from 
the  use  of  the  word  "  deduction."  That  would  prevent 
the  occupiers  from  keeping  back  anything  for  poor-rate, 
but  this  argument  was  not  adopted  by  the  Court  in 
Cha{/i€ld  V.  Huston  (b).  I  think  that  the  real  meaning  is, 
that  the  rector  shall  be  exempted  from  any  outgoings, 
whether  before  or  after  it  has  come  to  bis  hands ;  and 
that  we  should  construe  the  act  contrary  to  common 
sense,  if  we  confined  it  to  such  sums  as  may  be  kept 
back  before  it  is  paid  over  to  the  rector. 

(a)  6  B.  &  C.  274.  (6)  3  B.  &  C.  863. 


% 
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CoLERXDOE^  J. — Ailer  some  doubts  and  alteration  of        1848. 
opinion,  I  have  come  to  the  same  conclusion  as  the  rest     .^j^^  queen 
of  the  Court.     If  there  be  words   applicable   to  the  «'• 

money  after  it  has  got  to  his  hands,  there  are  words 
quite  large  enough  to  include  poor-rates.  In  Rex  v. 
East  Teifffimouth  (a)  we  had  to  deal  with  a  general  act 
of  Parliament,  and  we  decided  that  the  land-tax  was  a 
parochial  rate  within  the  meaning  of  6  Geo.  4,  c  57. 
That  shews  with  what  liberality  the  Court  construes 
those  acts  which  have  reference  to  the  duties  of  over- 
seers. What  larger  term  could  be  used  than  the  word 
*'  outgoing"  ?  A  poor-rate  is  popularly  called  an  **  out- 
going." Of  this  I  never  entertained  any  doubt:  my 
difficulty  was^  whether  these  words  were  applicable  to 
the  money  afler  it  came  into  the  hands  of  the  rector. 
It  seemed  to  me  at  first  that  they  applied  to  the  person 
who  paid,  and  not  to  the  clergyman  who  received  the 
money ;  but  then  I  find  that  in  Chaf/ield  v.  Ruston  {b) 
and  Mitchell  v.  Fordham  (c)  the  same  words  were  used, 
and  the  Court  did  not  feel  any  difficulty  on  this  ground. 
It  is  important  to  construe  these  local  acts  liberally,  and 
in  one  uniform  way,  when  they  have  one  object  in  view. 
I  think,  therefore,  that  the  intention  was,  that  the  rec- 
tor should  have  this  sum  free  and  clear,  and  that  the 
words  are  large  enough  to  exempt  him. 

£rle,  J. — I  think  that  the  words  in  this  act  are 
equivalent  to  those  which  have  already  been  construed 
to  exempt  a  clergyman  from  liabiUty. 

Order  of  sessions  quashed. 

(a)  1  B.  &  Ad.  244.  (b)  8  B.  &  C.  868. 

(e)  6  B.  &  C.  274. 
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Ofotirt  of  ©tttcn'a  ISenrlj. 


TRINITY  TERM,  1848. 


May  29th..  The  Queen  v.  Wilkinson  and  Another. 

A  church-rate  iN   Hilary  Term  last  Mellor  obtained  a  rule  calling 

to  a  TOiolat^n  upon  William  Arthur  Wilkinson,  and  Thomas  Bttod, 

^uted^'^the*^  Esqs.,  justices  of  the  peace  for  the  county  of  Surrey,  to 

heading  of  the  shew  causc  why  a  writ  of  mandamus  should  not  issae, 

ratCf  to  be  . 

made  '*  for  and  Commanding  them  or  one  of  them  to  issue  a  warrant 
paTre^of  the*  ^^'  ^"^^^  their  hands  and  seals,  or  under  the  hand  and  seal 
church,  and        Qf  q^^  ^f  them,  convcninff  before  them,  or  any  two 

other  inadental  ^  '' 

charges  of  the  justices  of  the  county,  John  Ashby,  an  inhabitant  of 

Heldt  that  the  parish  of  Beddington,  and  hamlet  of  Wallington, 

bad'^waaws  it  ^^  *^^  county  of  Surrey,  who  had  been  rated  in  the  sum 

appeared  to  bo  of  ISs.  4:d.y  On  a  rate  made  on  29th  April,  1847,  for  the 

made  not  ex-  .  ^  .  ,  .  •  i  j 

clasively  to  de-   repairs  of  the  parish  church  of  the  said   parish  and 

t^wWch^a*^     hamlet,  and  who  refused  to  pay  the  same. 

church-rate  u  fjij^g  affidavits  on  which  the  rule  nisi  was  enranted 

appucable.  ^ 

Although,  by  stated,  that  the  parish  of  Beddinscton  and  hamlet  of 

the  53  Geo.  3       '  x-  o 

c.  127,  B.  7,  if  Wallington  had  immcmorially  been   united  into  one 

fuae  tTpayr"  <^8^c*^  ^^r  the  levying  of  rates  for  the  repairs  of  the 

?r*iZ^^  chiu'ch,  and  for  the  payment  of  the  necessary  expenses 

upon  him,  the  incurred  by  the  churchwardens  in  the  execution  of  their 

which  has  not  duties,  and  that  the  said  parish  and  hamlet  had  one 

inMiT^wdc-'**^  church  in  common ;  that, at  a  vestry  meeting  duly  con- 

■iastical  court,  vened  on  the  29th  April,  1847,  a  rate  for  and  towards 

a  magistrate 

may  grant  a 

warrant  to  bring  such  person  before  two  justices,  who  may  examine  into  the  complaint, 

and  order  payment,  &c.,  this  Court  will  not  compel  by  mandamus  a  magistrate  to  utot 

his  warrant  where  the  rate  is  manifestly  bad. 
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the  repairs  of  the  church  was  duly  made  and  signed  by         1848. 
;he  rector,  one  churchwarden,  and  other  rate-payers;     TheQuEEir 
uid  that  in  this  rate  J.  Ashby,  an  inhabitant  and  occu-     Wilkinson 
pier  of  a  mill  and  premises  situate  in  the  said  parish, 
wras  rated  in  the  sum  of  ISs.  4rfL  in  respect  of  such  pre- 
nises ;  that  the  validity  of  such  rate  had  not  been  ques- 
tioned in  any  ecclesiastical  court  by  Ashby  or  any 
>ther  person,  but  that  he  had  not  paid  the  said  sum  of 
13^.  4ci!.,  although  the  same  had  been  duly  demanded  of 
lim ;  that,  on  the  15th  of  January,  1848,  the  church- 
TTarden  who  signed  the  rate  attended  the  petty  sessions 
beld  at  Croydon,  produced  the  rate- book,  and,  on  behalf 
i£  himself  and  the  other  churchwarden^  made  complaint 
>efore  the  said  W.  A.  Wilkinson  and  T.  Byron,  Esqs., 
Jiat  Ashby  had  been  duly  rated  in  the  sum  of  13^.  Ad., 
f^hich  he  refused  to  pay,  and  requested  them,  or  one  of 
item,  to  grant  a  warrant  under  the  53  Geo.  3,  c.  127, 
>.  7,  to  convene  the  said  J.  Ashby  before  them,  or  any 
;wo  justices  of  the  county,  to  shew  cause  why  he  did  so, 
)ut  that  the  said  justices  refused  to  grant  a  warrant. 

The  affidavits  in  answer,  stated,  that,  when  the  com- 
plaint was  made  by  the  churchwardens,  the  said  justices 
■equired  the  production  of  the  rate,  and  that,  after  in- 
specting it,  they  declined  to  interfere,  being  of  opinion 
hat  the  rate  was  altogether  bad ;  that  the  rate  con- 
ained  the  following  title  or  heading : — "  We,  the  church- 
vardens  and  other  inhabitants  of  the  parish  of  Bedding- 
on  and  hamlet  of  Wallington,  in  the  county  of  Surrey, 
\nd  diocese  of  Winchester,  whose  names  are  hereunto 
(ubflcribed,  do  hereby  this  29th  day  of  April,  at  our 
restry  meeting  held  for  that  purpose,  rate  and  assess  all 
md  every  the  inhabitants  of  the  parish  and  hamlet 
^oreeiud  as  hereinafter  mentioned,  for  and  towards  the 
"epairs  of  the  church,  and  other  incidental  charges  oftfie 
md  parish  and  hamlet  for  the  present  year,  the  several 
iums  following  at  3d  in  the  pound." 
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1848.  Pashley  now  shewed  cause. — The  rate  was  produced 

The  Qdun  before  the  magistrates,  who,  in  the  exercise  of  their  disr 
Wilkinson.  ^^^^^^^9  held  it  to  be  bad.  The  rate,  as  appears  from 
the  heading,  purports  to  be  "  for  and  towards  the  re- 
pairs of  the  church  and  other  incidental  charges  of  the 
said  parish  and  hamlet."  The  rate,  therefore,  purports 
on  the  face  of  it  to  be  made  for  other  purposes  than  re- 
pairs of  the  church. 

[He  was  then  stopped  by  the  Court] 

MelloTy  contriL — The  53  Geo.  3,  c.  127,  s.  7,  provides 
that  *'  if  any  one  duly  rated  to  a  church-rate,  the  validity 
whereof  has  not  been  questioned  in  any  ecclesiastical 
court,  shall  neglect  or  refuse  to  pay  the  same,  it  shall 
be  lawful,  on  complaint  made,  for  one  justice  to  issue  a 
warrant  to  convene  before  two  justices  the  person  so  re- 
fusing." In  this  case  it  was  stated  to  the  justices,  that, 
in  pursuance  of  a  resolution  of  the  vestry,  a  rate  of  3dl 
in  the  pound  was  duly  made;  that  the  validity  of  it  had 
not  been  disputed  in  any  ecclesiastical  court,  and  that 
Ashby  refused  to  pay  the  sum  at  which  he  was  rated 
On  proof  of  these  facts,  a  magistrate  has  no  discretion, 
but  is  bound  to  grant  his  warrant  in  the  first  instance, 
calling  on  the  person  refusing  to  pay  to  shew  cause  why 
he  does  so.  The  heading  of  the  rate  shews  it  to  be  for 
the  repair  of  the  church  and  other  incidental  charges  of 
the  said  parish  and  hamlet;  and  by  ^^  incidental  chargeir 
must  be  meant  charges  incidental  to  the  repair  of  the 
church,  and  other  matters  to  which  a  church-rate  is  ap- 
plicable. In  Gosling  v.  Veley  {a)  the  rate  was  not  only 
for  the  repair  of  the  church  and  all  things  necessary  for 
the  celebration  of  divine  service  therein,  but  for  defraying 
the  expenses  necessarily  incurred  and  legally  incident  to 
the  office  of  churchwarden  thereof  for  the  then  current 

(a)  7  Q..  B.  R.  406. 
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year.  In  Bex  v.  Wrottesley  {a)  a  similar  application  1848. 
was  granted  under  the  same  act  of  Parliament.  There  The  Qubbn 
a  statement  that  the  party  disputed  the  rate,  and  had  ^n^^^^o^, 
entered  a  caveat  in  the  ecclesiastical  court,  was  held 
not  to  deprive  the  magistrate  of  jurisdiction.  The  re- 
solution of  the  vestry  is  the  foundation  of  the  rate ;  and 
the  heading,  which  forms  no  part  of  the  rate,  may  be 
amended.  In  White  v.  Jackson  {V)  it  was  objected,  that 
the  heading  of  the  rate  was  not  written  in  the  rate-book 
till  long  subsequent  to  the  resolution  of  the  vestry ;  and 
Dr.  Lushington  in  his  judgment  says,  ^^  I  think  the 
objection  as  to  the  heading  of  the  rate  is  of  no  import- 
ance in  respect  to  the  validity  of  the  rate,  as  the 
foundation  of  the  rate  was  the  resolution  of  the  vestry ; 
and  if  the  rate  is  in  other  respects  fair  and  equal,  it  is 
unimportant  whether  the  heading  was  inscribed  at  the 
time  it  was  confirmed  or  afterwards,  for  the  heading  is 
not  of  the  essence  of  the  rate,  it  is  a  mere  form." 

Lord  Denman,  C.  J. — I  cannot  think  that  we  should 
be  justified  in  calling  upon  the  magistrate  to  issue  his 
warrant  to  convene  this  person  before  him  to  shew  cause 
why  he  does  not  pay  the  rate.  I  am  of  opinion  that 
the  magistrate  had  a  right  to  ask  to  see  the  rate  he  was 
called  on  to  enforce  by  summary  process,  and  from  the 
heading  he  would  see  that  it  was  not  strictly  a  church- 
rate.  He  would  see  from  the  heading  that  the  rate 
was  for  other  things  besides  a  church-rate,  namely,  for 
^'  other  incidental  charges  of  the  said  parish  and  hamlet," 
whereas  it  ought  to  be  for  a  church-rate  alone.  The 
heading  of  the  rate  would  lead  a  person  to  suppose,  that 
the  rate  was  to  be  for  some  other  purpose  than  the 
repair  of  the  church.  Suppose  it  had  appeared  from 
the  heading  that  the  rate  was  for  the  support  of  the 

(a)  1  B.  &  Ad.  64a  (6)  Curtis,  E.  R.  480. 
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1848.        poor  as  well  as  the  repair  of  the  church,  that  would  be 

The  QuBBK     clearly  bad.    I  think,  therefore,  that,  under  the  <nrcnni- 

WiLK^iNgoN.    stances  of  this  case,  the  magistrate  had  a  right  to  refuse 

granting  his  warrant,  when  he  saw  that  the  only  object 

that  could  be  attained  by  granting  the  application  was 

unnecessarily  to  increase  litigation  and  expense. 

Patteson,  J. — The  statute  says,  "  if  any  one  AAf 
rated  to  a  church-rate,  the  validity  of  which  has  not  been 
questioned  in  any  ecclesiastical  court,  shall  refuse  to  pay, 
it  shall  be  lawful  for  a  magistrate  to  issue  his  warrant." 
The  magistrate  then  before  he  grants  a  warrant  must 
be  satisfied  that  Ashby  was  duly  rated  in  a  rate  for  the 
repair  of  the  church.     He  must,  I  think,  have  a  right  to 
see  the  rate,  and  then  he  would  clearly  see  that  the 
heading  of  the  rate  was  bad.     But  it  is  said  the  heading 
of  the  rate  may  be  added  at  any  time :  still,  it  must  be 
added' at  some  time  previous  to  the  parties  going  befiore 
the  justice  to  ask  him  for  a  warrant  to  enforce  the  rate. 
The  heading  is  attached  to  the  rate  at  the  time  the 
magistrate  sees  it,  and  'from  that  heading  it  appears  to 
be  a  rate  for  the  repair  of  the  church  arid  other  inciden- 
tal charges  of  the  said  parish.      It  therefore  appeared 
so  doubtful  whether  this  rate  was  for  a  church-rate,  and 
a  church-rate  only,  that  I  think  the  magistrate  was 
justified  in  refusing  to  grant  his  warrant. 

Coleridge,  J. — I  am  of  the  same  opinion.  Suppose 
in  this  case  the  single  magistrate  had  issued  his  warrant 
as  prayed  for,  and  the  person  rated  had  appeared  before 
the  two  magistrates,  and  had  made  the  same  objection 
that  is  now  relied  on,  and  that  the  magistrates  had  en- 
tertained the  objection  though  the  case  had  never  been 
questioned  in  the  ecclesiastical  court,  and  had  refused 
to  issue  their  warrant  of  distress,  should  we,  on  applica- 
tion to  this  Court,  have  compelled  them  to  issue  sudi 


V. 

Wilkinson. 
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^famnt  ?    That  is  one  way  of  trying  this  question.     I         1848. 

think  we  should  not  have  been  justified  in  compelling  The  Qukbn 
them  to  issue  a  warrant.  It  is  new  to  me  to  hear  the 
heading  of  the  rate  spoken  of  so  lightly.  The  heading 
ikewB  the  authority  and  purpose  of  the  rate ;  and  if  that 
is  defective,  the  magistrate  who  grants  a  distress  war- 
rant to  enforce  it,  might  be  liable  to  an  action.  The 
rate  waa  "  for  and  towards  the  repairs  of  the  church  and 
other  incidental  charges  of  the  said  parish  and  hamlet ;" 
but,  it  is  said,  "  other  incidental  charges  "  must  mean 
incidental  to  the  repairs  of  the  church  and  other  matters 
to  which  a  church-rate  is  liable.  That  is  a  large  asser- 
tion, and  is  giving  the  words  a  very  wide  construction. 
I  thmk  the  heading  of  the  rate  would  justify  the  church- 
wardens in  laying  out  the  produce  of  the  rate  in  other 
matters  than  the  repair  of  the  church,  and,  therefore,  I 
tUok  it  is  bad.  It  is  said,  that  the  single  magistrate  is 
bound  to  issue  his  warrant  and  to  bring  the  party  forward 
whatever  may  be  the  result  of  the  hearing.  I  do  not 
»yhe  may  not  do  so,  but  the  question  is,  whether  he  is 
compelled  to  issue  it.  Suppose  it  appeared  from  the 
rate  that  land  in  another  parish  was  rated,  would  he  be 
bound  to  waste  the  time  of  the  parties  and  of  the  jus- 
tices by  compelling  a  hearing  which  he  saw  must  end 
in  nothing?   He  would  not.     I  think  we  should  not  be 

justified  in  issuing  this  mandamus. 

WioHTMAN,  J. — I  did  entertain  some  doubt  whether 

a  single  magistrate  should  not  be  called  upon  to  issue 

his  warrant.      But  I  am  satisfied  it  is  much  better  to 

stop  litigation  in  limine  by  refusing  the  application, 

than,  by  granting  it,  to  enable  the  other  party  to  take 

an  objection  which  we  think  is  fatal  to  the  rate. 

Kule  discharged. 
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June  Srd.  The  QuEEN  v.  The  Inhabitants  of  St.  Pancras. 

The  examina-  vJN  appeal  against  an  order  of  two  justices  for  the 

set  oat  a  set-  removal  of  Mary  Ann  Parsons,  widow,  and  her  three 

to^Smf  been  children,  from  the  parish  of  Marylebone  to  the  parish 

gained  by  her  of  St.  Pancras,  both  in  the  county  of  Middlesex,  the 

husband  in  P.,  ^  ^  '^ 

by  renting  a       Sessions  confirmed  the  order  subject  to  a  case.     Tlie 

tenement,  and  •      x*  t  •  t     .^  i  /•  i 

stated  that  he  exammations  upon  which  the  order  of  remoYal  was 
MdpSdSe*^    made,  as  far  as  they  rehite  to  this  case,  were  as  fol- 

poor-rates  of        lows : 

P.  in  respect  of 

such  tenement,  "  Mary  Ann  Parsons  (the  pauper)  saith,  that  she  was 

ddrLg  parts^'  married  to  her  late  husband,  Thomas  Henry  Parsons, 

the^Se^f  u  fVr'  **  Trinity  Church,  Marylebone,  in  the  county  of  Mid- 

which.  given  by  dlesex,  about  seven  years  ago,  and  hath  issue  thereof 

the  parish  col-  .  . 

lector,  were  three  children;  that,  in  or  about  July,  1840,  her  said  kte 
anneied toUie  ^^sband  hired  and  took  a  house,  being  a  separate  and 
examination.  distinct  dwelling-house,  situate  and  being  No.  17, 
clerk  of  P.,  in  Brunswick-strect,  in  the  parish  of  St.  Pancras,  in  the 
tion,  sutedf       county  of  Middlesex,  for  the  term  of  one  whole  year,  at 

the  yearly  rent  of  £30 ;  that  he  entered  upon  the  said 
house  at  the  said  time,  and  that  he  held,  rented,  and 

parish  for  the  .    i    i  /» 

years  1840  and   occupied  the  Same  for  one  whole  year  and  upwards  then 
_***?-    jjgj^  following,  under  such  hiring,  (to  wit),  for  a  period 


that  he  pro- 
duced the  rate- 
books for  that 


peal  by  P.,  it 
was  objected, 
that  the  exam- 
ination did  not 
disclose  any 
legal  evidence 
that  the  hus- 
band of  the 


of  one  whole  year  and  a  half  then  next  following,  and 
that  he  slept  and  resided  therein  for  forty  days  and 
upwrads,  while  he  so  held  and  occupied  the  same,  and, 
in  fact,  he  slept  therein  during  the  whole  of  such  occu- 
pauper  was  as-    pancv  and  of  the  said  year  and  a  half:  that  her  said 

sessed  to  the        ^        "^  .  -^ 

poor-rate  in       husband  paid  one  whole  yearns  rent  for  the  said  house 

respect  to  such 
tenement. 

Held,  (dubitante  Coleridge,  J.),  that,  inasmuch  as  it  appeared,  from  the  examinatkNi, 
that  the  rate-books  of  the  appellant  parish  were  produced  before  the  removing  jastioes, 
and  that  they  afterwards  proceeded  to  make  the  order,  it  must  be  presumed  that  thcj  in- 
spected the  rate-books,  and  were  satisfied  they  contained  legal  evidence  of  the  assessment, 
and  that  the  examinations  were  therefore  sufficient. 

Semble,  per  Brie,  J.,  that,  in  cases  where  it  becomes  necessary  to  send  a  copy  or  extract 
of  a  rate-book  produced  before  removing  justices  in  support  of  a  settlement,  it  is  sufficicat 
to  send  a  copy  of  the  title  of  the  rate  with  an  extract  of  the  particular  aasesament  re- 
quired. 
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while  he  so  held,  rented,  and  occupied  the  same,  to         1848. 
the  amount  of  £10  at  the  least ;  and  that,  in  &ct,  he     The  Quekn 
paid  one  whole  year's  rent  for  the  same  at  such  rent  as    inhabitants  of 
aforesaid;  and  that  he  also  was  assessed  to  and  paid  the   St.  Pancras. 
poor-rates  of  the  said  parish  of  St.  Pancras  for  the  said 
house  for  one  whole  year  while  he  so  held,  rented,  and 
occupied  the  said  house;  and  now  produces  to  us,  the 
said  justices,  the  parish  collectors'  receipts  for  the  pay- 
ment of  the  said  rates  for  such  whole  year,  and  which 
receipts  are  marked  respectively  with  the  letters  B.  and 
C,  and  are  hereunto  annexed ;  that  her  said  husband 
died  on  the  20th  day  of  December,  last." 

"John  M^Gahey,  of  Gordon-square,  St.  Pancras, 
the  vestry-clerk  of  the  said  parish,  on  his  oath,  saith  that 
he  now  produces  the  poor-rate  books  of  the  said  parish 
of  St.  Pancras,  for  the  years  1840  and  1841,  namely, 
from  August  the  22nd,  1840,  to  September  18th,  1841, 
both  indusive." 

The  following  is  a  copy  of  one  of  the  exhibits  referred 
to  in  the  examination  of  the  pauper : — 

"No.  1511.  Rated  at  £21. 

"Received  the  8th  of  December,  1840,  of  Mr.  Par- 
sons, one  pound  one  shilling  and pence,  being  a 

rate  levied  the  22nd  of  August,  1840,  the  second  for 
the  current  year  for  the  relief  of  the  poor,  commencing 
at  Lady  day,  and  ending  at  Michaelmas,  1840. 

"  S.  Thompson,  Collector." 

Amongst  the  grounds  of  appeal  were  the  following : 
— Elighth,  that  the  said  examination  or  examinations  do 
not  shew  by  legal  evidence  that  the  late  husband  of  the 
said  Mary  Ann  Parsons  was  assessed  to  the  poor-rate  of 
the  said  parish  of  St  Pancras  for  one  year,  or  that  he 
paid  the  same  in  respect  of  the  house  in  the  said  examin- 
ations mentioned.     Ninth,  that  the  said  examinations 
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1848.         do  not  contain  any  legal  evidence  of  any  rating  of  tiie 
The  aussN     said  late  husband  of  the  said  Mary  Ann  Paraons,  or  d 
Inhab^toof   ^  being  assessed  to  the  poor-rate  of  the  said  parish  oi 
St.  Panobab.  g^.  Pancras^  in  respect  of  the  said  house. 

At  the  hearing  of  the  appeal,  the  appellants  relied  on 
the  objection  raised  by  the  eighth  ground  of  appeal 
above  set  out,  but  the  sessions  overruled  the  objectioiij 
and  dismissed  the  appeal,  subject  to  the  opinion  of  tiie 
Court  of  Queen's  BencL  J£  this  Court  shall  be  d 
opinion  that  the  examinations  are  insufficient  for  any 
of  the  reasons  stated  in  the  said  eighth  and  ninth  groundi 
of  appeal,  then  the  said  order  of  sessions,  and  the  sud 
order  of  removal,  are  to  be  quashed,  otherwise  the  same 
to  stand  confirmed. 

Bodkin,  in  support  of  the  order  of  sessions. — There  is 
sufficient  evidence  on  the  face  of  the  examinations  that 
the  husband  of  the  pauper  had  been  assessed  for  one 
year  to  the  poor-rate  in  respect  of  the  tenement  he  oc- 
cupied. Rex  V.  St  Issey  (a),  which  is  not  overruled  by 
Rex  V.  Coppull  (b),  is  an  authority  to  shew  that  a  fair 
presumption  that  a  persou  has  been  rated  may  be  drawn 
from  the  fact  of  his  payment  of  the  rates.  The  receipts 
produced  by  the  parish  of  St.  Pancras,  in  which  are  the 
words  ^' rated  at  £21,"  must  operate  as  an  estoppel 
against  that  parish.  It  will  be  said,  that  though  the 
vestry-clerk  appeared  before  the  justices  and  produced 
the  rate^books,  the  examinations  do  not  state  that  the 
magistrates  looked  into  them ;  nor  is  it  necessary,  that 
will  be  presumed.  In  Regina  v.  St  Annii,  Westmxnr 
8ter{c)y  a  copy  of  letters  of  administration  was  sent  to 
the  appellants;  but  it  did  not  appear  from  the  examinar 
tions  that  they  were  produced  before  the  removing  jus- 
tices.    When  an  apprentice  is  bound  from  one  parish 

(a)  Burr.  S.  C.  826.    (b)  2  East,  25.    (c)  1  New  Seas.  Cas.  608. 
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to    ^uiother,  notice  is  required  to  be  given  to  the  latter        1848. 

before  a  settlement  can  be  gained  there ;  and  in     xha  Qouk 
V.  WMstan  (a)  and  Rex  v.  Witney  (i)  the  Court  held,    inhabitants  of 
although  notice  must  be  proved,  yet,  unless  there.  St.  Panoras. 
be       ^3ome  evidence  to  the  contrary,' such  notice  will  be 
pir^^^s  limed  to  have  been  proved.     The  principle  on  which 
tho^s<  cases  are  decided  is,  that  where  persons  are  exe- 
iKig  an  important  public  office,  the  presumption  is, 
they  acted  correctly,  unless  the  contrary  be  shewn. 
Jying  that  principle  to  the  present  case,  the  pre- 
.^tion  must  be,  that  the  ma^strates  in  the  discharge 
o^  tIr:M.eir  duty  opened  the  rate-books  and  satisfied  them- 

that  Parsons  was  rated.      The  objection  that 
of  the  rate-books  were  not  sent  does  not  arise, 
.use  it  was  not  taken  in  the  ground  of  appeal. 


-*~^wuferya«^and  Howarth^  contr^ — The  principle  now 
by  the  Court  is,  that  a  complete  settlement 
appear  by  legal  evidence  on  the  £Etce  of  the  exa- 
ions.    The  fact  that  a  person  has  been  rated  must 
roved  by  the  production  of  the  rates,  and  cannot  be 
by  payment  of  them :  Rex  v.  Coppull  (c),  which 
must  in  effect  overrule  Rex  v.  St.  Issey  (rf).     The 
ipt  of  the  rates  by  St.  Pancras  cannot  operate  as  an 
Jppel,  or  be  taken  as  an  admission,  because  this  Court 
lield,  in  Reghui  v.  Vickery  (e),  that  officers  of  the  pa- 
»  to  which  it  is  sought  to  remove  a  pauper,  may  be 
^^cx  jelled  to  give  evidence  before  the  removing  justices ; 
if  they  cannot  refuse  to  be  examined  they  are  not 
ies  to  make  admissions.     The  rate-books  were  pro- 
by  the  vestry-clerk,  but  the  examinations  totally 
to  shew  that  the  magistrates  entered  into  the  in- 

(a)  4  A.  &  £.  607.  {d)  Burr.  S.  C.  826. 

<ft)  5  Id.  191.  \e)  Post,  p.  193. 

(e)  2  East,  25. 
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1848.         quiry  as  to  whether  Parsons  was  rated  in  respect  of  this 
The  QoBBM    tenement. 

V, 

Inhabitants  of 

St.  Pancbas.       Lord  Denman,  C.  J. — I  have  had  great  difficulty  in 
coming  to  the  conclusion  that  these  examinations  are 
sufficient.     This  is  one  of  those  cases  in  which  people 
appear  to  wish  to  raise  a  doubt  independent  of  the  in- 
terest of  their  clients.     I  cannot  conceive  why  the  mar 
gistrates  should  say  the  books  were  produced  before 
them  without  saying  what  they  contained.     The  pauper 
says  her  husband  paid  the  rates,  but  that  is  not  evidence 
that  he  was  rated.     The  vestry-clerk  is  called,  and  he 
produces  the  rate-books,  but  what  was  in  these  books 
the  magistrates  do  not  say.     This  is  very  inconvenient^  ' 
because  we  are  left  in  doubt  whether  any  thing  was 
done  except  the  mere  production  of  the  books.     We 
are  to  say  whether  the  husband  of  the  pauper  was  rated 
or  not.     Now  the  magistrates  had  the  books  produced 
before  them ;  they  might  have  looked  into  them,  and 
they  proceed  to  make  the  order.    I  think,  therefore,  we 
may  infer  that  the  magistrates  inspected  the  books,  and 
so  obtained  formal  proof  of  that  which  was  imperfectly 
stated  by  the  pauper.    It  is  on  this  ground  alone  that  I 
come  to  the  conclusion  that  these  examinations  are  suf- 
ficient; and,  guarding  myself  against  being  supposed  to 
say  that  such  evidence  would  be  sufficient  in  the  case  of 
a  third  parish,  I  reluctantly  yield  to  the  opinion  of  my 
learned  brothers,  feeling  satisfied  that  truth  and  justice 
will  best  be  obtained  by  a  strict  observance  of  th^  re- 
quirements of  the  act  of  Parliament. 

Patteson,  J. — The  pauper  only  shews  the  payment 
of  the  rates,  but  that  does  not  prove  the  assessment. 
The  receipts  for  the  rates  cannot  be  considered  as  an 
admission,  and  they  were  not  necessary,  because  the 
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pauper  swears  to  the  fact  of  payment.     The  legal  evi- 
dence of  the  assessment  was  the  rate-book,  but  the 
contents  of  that  book  are  not  set  out.     I  suppose  they 
thought  that,  as  the  rate-book  was  produced  by  the 
vestry-clerk  of  the   very  parish,    it  was  not  neces- 
sary to  set  it  out.     I  wish  they  had  done  so,  not  as  the 
evidence  of  the  witness,  which  it  could  not  be,  but  as  a 
copy  or  extract  attached  to  the  examinations,  as  ex- 
hibits.   I  think,  under  these  circumstances,  that  the 
nte-books  being  produced  before  the  magistrates,  and 
they  having  made  the  order,  we  may  infer  that  the  ma- 
gistrates, in  the  exercise  of  the  duty  they  had  to  dis- 
charge, did  examine  the  books,  and  satisfy  themselves 
that  the  husband  of  the  pauper  was  properly  assessed. 


1848. 
The  QuESN 

V. 

Inhabitants  of 
St.  Pancras. 


Coleridge,  J. — The  question  is,  whether  the  exami- 
oationa  disclose  legal  evidence  of  the  assessment  of  the 
P&uper's  husband.  Facts  are  there  stated  from  which 
we  may  presume  that  such  evidence  must  have  been 
given  to  the  magistrates ;  but  I  am  not  satisfied  with 
^e  arguments  at  the  bar,  and,  therefore,  decline  to  give 
"^7  judgment. 

Ehle,  J. — I  think  the  sessions  have  come  to  a  right 

conclusion.     The  examinations  set  out  a  good  settle- 

Dient,  by  renting  a  tenement,  provided  they  contain 

Jcgal  evidence  of  rating.      The  pauper  says  that  her 

Wband  was  assessed  to  the  poor-rate  of  the  appellant 

parish,  and  the  officer  of  that  parish  is  called  to  prove 

that  he  was  so  assessed.      He  says  in  his  examination, 

**I  produce  the  poor-rate  books  of  the  parish  of  St. 

Pancras  for  the  years  1840  and  1841,"  and  that  makes 

the  whole  of  his  examination.      If  he  had  gone  on  to 

aay  what  he  saw  written  in  the  book,  that  would  not 

do.     I  do  not  see  on  what  authority  he  could  have  made 
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1848.  such  a  statement  It  was  the  duty  of  the  magistrates 
The  auvEN  ^  loo^  ii^to  the  rate-books,  and  if  they  found  that  there 
Inhabrtentoof  ^^^^  ^  them  evidence  of  the  assessment,  they  were  en- 
St.  Pancras.  titled  to  act  on  it,  and  they  do  so  by  making  the  order. 
Legal  evidence  was  before  the  magistrates,  and  it  is  my 
duty  to  presume  that  they  acted  properly.  The  docu- 
ment containing  the  legal  evidence  is  with  the  appel- 
lants, unless  we  assume  that  the  vestry-derk  did  not 
do  his  duty  in  taking  the  books  to  their  proper  place  of 
custody.  Whether  in  the  case  of  a  third  parish  it  would 
be  necessary  to  send  a  copy  of  the  rate-books,  I  need 
not  determine.  I  should  be  very  loth  to  come  to  that 
conclusion.  I  should  say,  at  all  events,  that  it  would 
be  enough  to  send  the  title  of  the  rate  and  the  particu- 
lars of  the  assessment.  To  that  extent,  I  think,  that, 
for  caution's  sake,  a  copy  of  the  rate-book  may  be  sent, 
and  it  may  be  well  that  an  intimation  to  this  effect  be 
pven. 

Orders  confirmed. 
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The  Queen  v.  Robert  Vickery.  June  6th. 

rinity  Term  last  Pashley  had  obtained  a  rule,  On  an  appUca- 

November  9th,  1847,)  calling  on  the  defendant,  at°petty  ms^ 

Vickery,  to  shew  cause  why  a  writ  of  attach-  "rder  of  r^ 

lould  not  issue  against  him  for  his  contempt  in  moval,  a  wit- 

,                           ,                                ,  ness  atten  dinar 

ing  obedience  to  a  writ  of  subpoena  issued  out  there  in  obe- 

court  on  the  8th  of  May,  1847,  commanding  crown  Office 

appear  and  give  evidence  before  the  justices  at  *«^^P«°a»  o^- 

3S8ibns  to  be  held  on  the  3rd  of  June  following,  give  eyidence 

lington,  in  the  county  of  Somerset,  touching  an  per's  settle- 

ion  by  the  chui^chwardens  and  overseers  of  the  -^aVft 

)f  Stawley,  in  the  said  county,  for  an  order  of  bemg  either  a 

•^                                               ...  rated  inhabitant 

for  the  removal  of  John  Melhuish>  his  wife,  and  or  officer  of  the 

t  children,  to  the  place  of  their  legal  settlement,  the  ord^r  u 

its,  as  disclosed  by  the  affidavits  on  which  the  rule  ^"|^*  ^  ^® 

ved,  have  been  already  fully  set  out  in  Regina  v.  Affidavits 

used  in  moving 

(a),  when  the  rule  tor  an  attachment  was  dis-  for  an  attach- 

1  on  a  preliminary  objection  for  defect  in  the  f^SigtoSve 

ts  (*).     Subsequently,  this  defect  had  been  re-  ^?;^  evidence, 

^  -^                    ~y           J'                                         ^  did  not  state 

— ^a  fresh  subpoena  had  been  served  on  Vickery,  that  one  of  the 

had  attended  at  the  petty  sessions,  and,  after  his  sessions,  before 

ad  been  examined,  he  was  called  as  a  witness ;  Til-"!!- t«T'' 

'                                                           '  ness  was  sub- 
in  refused  to  be  sworn  in  general  terms  to  ffive  panaed  to  at- 

,                     ,  tend,  was  of  the 

e,  but  consented  to  be  sworn  in  a  qualified  quorum:^ 
,  to  answer  such  questions  as  should  be  asked 
th  the  exception  of  such  as  the  law  would  ex- 
im  from  answering,  as  being  a  rated  inhabitant 
also  a  churchwarden  and  overseer  of  the  parish 
iington,  to  which  it  was  sought  to  ^move  the 

B. 

r^ew  Seas.  Cas.  56G.         been  made  by  the  parish  officers 
unelj,  that  they  failed     of  the  pauper's  chargeability. 
that  a  complaint  had 

q2 


) 


194  NEW  SESSIONS  CASES, 

1848.  Kinglakey    Serjt.,  and   Bally   now   shewed  C|tuse- 

The  QuBEN     There  is  still  a  preliminary  objection  to  the  affidavi 
VicKBRT.      ^^  which  this  rule  has  been  obtained,  namely,  that  the 
do  not  state  that  one  of  the  justices  to  whom  the  appli- 
cation for  the  order  of  remoyal  was  made,  was  of 
quorum.     The  13  &  14  Car.  2,  c  12,  s.  1,  provid 
that  "  any  two  justices,  whereof  one  to  be  of  the 
runiy^  may  remove  by  their  warrant  any  person  likely 
to  become  chargeable  to  their  division;  and  although 
the  26  Geo.  2,  c.  27,  declares  that  "  no  act,  order,  ad- 
judication, warrant,  indenture  of  apprenticeship,  orotkr 
instrument  already  made,  done,  or  executed,  or  hereate 
to  be  made,  done,  or  executed  by  two  or  more  justices 
of  the  peace,  which  doth  not  express  that  one  or  more 
of  the  justices  is  or  are  of  the  quorum,  shall  be  im- 
peached, set  aside,  or  vacated  for  that  defect  only."   It 
does  not  include  affidavits,  and  therefore  these  must  still 
shew  that  the  justices  were  such  as  by  the  13  &  14 
Car.  2,  c.  12,  were  empowered  to  make  the  order.     The 
7  Geo.  3,  c.  21,  and  the  4  Geo.  4,  c.  27,  extend  the 
provisions  of  the  26  Geo.  2,  c.  27,  in  reference  to  orden 
and  other  instruments  therem  mentioned,  made  in  dties 
or  franchises  which  have  a  lunited  number  of  quorum 
justices,  but  make  no  difference  in  respect  to  this  objec- 
tion.    The  same  strictness  is  necessary  in  affidavits  as 
has  been  required  in  examinations  in  all  particulara 
affecting  jurisdiction.     No  intendment  can  be  made  to 
aid  that :  Regina  v.  Spackman  (a),  Regina  v.  Shq>stonr 
upon-Stour  (J),  Regina  v.  Molesworth  (c).     [^r&,  J. — 
Do  not  these  affidavits  contain  a  general  description  of 
the  tribunal  ?     If  so,  it  can  hardly  be  necessary  to  set 
out  all  the  particulars  of  it.]     The  justices  were  exer- 

(a)  2  Q.  B.  R.  301.  {b)  1  New  Sess.  Cas.  230. 

(c)  2  New  Sess.  Cas,  356. 


V, 
VlCKERT. 
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Rising  a  statutory  jurisdiction^  and  all  the  essentials  to 
«^t  should  be  stated.     But  if  the  preliminary  objection     The  Quebn 
Aould  not  prevail,  it  is  submitted  that  this  rule  must 
"^  discharged  on  the  main  point,  namely,  that  Vickery 
^^s  not  bound  to  give  evidence  in  a  matter  in  which  he 
Ii^  a  direct  interest  as  a  rated  inhabitant  and  church" 
^arden  and  overseer.     It  will  perhaps  be  contended  on 
^e  other  side,  that  the  only  ground  on  which  such  ex- 
cnnption  can  be  claimed  is,  that  the  person  claiming  it 
is  &  party  to  the  suit  or  proceeding  in  which  his  evi- 
deuce  is  sought,  and  that  Vickery  was  no  party  to  the 
application  made  to  .the  petty  sessions.     If  that  argu- 
nient  were  correct,  the  witness  in  this  case  was  exempt, 
w  he  was  a  party  to  the  proceeding  as  a  parish  officer, 
md  it  appears  was  treated  as  such  by  the  summons 
given  him  to  attend  and  shew  cause  why  the  order 
should  not  be  made  on  his  parish.     The  true  principle, 
however,  on  which  a  person  is  not  compellable  to  give 
evidence,  is  not  that  he  is  a  party  to  the  suit,  but  that 
lis  interest  is  directly  affijcted  by  the  result.     Prior 
to  the  46  Geo.  3,  c.  37,  there  were  doubts  whether  a 
W'itness  was  exempt  from  answering  such  questions  as 
night  subject  him  to  a  civil  suit;  and  although  that  sta- 
tute passed  to  avoid  the  difficulty,  it  still  left  the  law  as 
to  persons  claiming  exemption  on  the  score  of  direct 
interest,  as  it  stood  before,  and  the  question  therefore 
is,  whether  Vickery  could,  before  the  46  Geo.  3,  c  37, 
have  been  compelled  to  answer.     In  cases  of  privilege, 
ill  the  production  of  title  deeds,  and  where  he  may  ren- 
der himself  liable  to  future  criminal  proceedings,  a  wit- 
ness is  exempted  from  answering  on  the  score  of  his  in- 
terest being  affected.     The  same  rule  would  apply  here. 
Vickery  was  a  rated  inhabitant  and  a  churchwarden  and 
overseer  of  Haddington,  and  the  order,  if  made  and  im- 
appealed  against,  would  be  conclusive  evidence  against 


V, 
VlCKBBT. 
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1848.  his  parisL  In  Rex  v.  Wabum  (a)  rated  inhabitants  of 
The  QuEBN  A  parish  were  held  not  compellable  to  give  eiddence  m 
a  parish  appeal,  because  directly  interested  in  the  event; 
and  in  Regina  v.  The  Recorder  of  Bath  (A)  an  overseer 
was  held  not  a  competent  witness  in  an  appeal  by  his 
own  parish,  either  on  the  merits  or  on  a  preliminaiy 
point.  In  Rex  v.  Whitley  Lower  (c)  the  declarations  of 
rated  inhabitants  were  held  admissible  on  the  prindple 
that  they  were  not  compellable  to  give  evidence.  Bex 
v.  Hardwick  (d)  is  to  the  same  effect ;  and  Rex  v.  Littk 
Lumley  {e)  decided  that  inhabitants  not  rated  may  be 
compelled  to  be  witnesses  in  parish  appeals.  The  result 
of  these  cases  seems  to  be  that  the  liability  of  persona  to 
give  evidence  depends  not  on  their  being  parties  to  the 
proceedings,  but  on  their  being  directly  interested  in 
the  result.  If,  therefore,  an  inhabitant  of  a  pa^rish  is 
rated,  he  is  exempt  from  giving  evidence  in  appeals  in 
which  his  parish  is  concerned  on  the  score  of  interest; 
if  not  rated,  he  has  no  such  interest,  and  therefore  no 
such  exemption.  In  Regina  v.  Adderbury  East  {/)  it 
was  held  that  on  indictment  against  a  township  for  non- 
repair of  a  bridge,  declarations  of  rateable  inhabitants^ 
whether  actually  rated  or  not,  may  be  ^ven  in  evidence 
for  the  Crown,  such  inhabitants  being  defendants  on 
the  record, — the  principle  of  that  decision  being  stated 
by  PattesoTiy  J.,  to  be,  that  the  Crown  could  not  compd 
an  inhabitant  to  give  evidence  against  his  own  interest 
The  same  principle  has  been  recognised  in  Worrall  v. 
Jones  {g\  which  decided  that  a  party  to  a  record  is  a 
competent  witness,  provided  he  be  disinterested;  but 
otherwise  if  not :  Fenn  v.  Granger  (A),  Mant  v.  Mam' 

(o)  10  East,  305.  {e)  C  T.  R.  157. 

(6)  9  A.  &  E.  714.  (/)  5  Q.  B.  R.  187. 

\e)  1  M.  &  S.  636.  {g)  7  Bing.  395. 

(d)  11  East,  57a  (A)  3  Campb.  177. 
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waring  {ay     There  is  a  third  objectioii  to  this  attach-        \B4&. 
ment  issuing,  namely,  that  the  subpoena,  in  disobeying     The  Quben 
which  the  alleged  contempt  consisted,  was  obtained  from      vicurt. 
the  Crown  Office  before  any  complaint  was  made  to  the 
justices,  and,  therefore,  neither  the  Court  was  in  exist- 
ence nor  the  proceeding  conunenced  which  the  subpcena 
commanded  the  defendant  to  attend. 

Pashleyj  contr^ — In  Regina  v.  GreenatDayQ))  the  bust 
point  was  thken  in  argument,  and  overruled.  Then  as 
to  the  necessity  for  stating  that  one  of  the  justices  to 
whom  the  application  was  made,  was  of  the  quorum, 
this  is  the  first  time  it  has  been  argued  that  those  words 
must  be  introduced  either  in  affidavits  or  examinations. 
Where  two  justices  aro  acting  together,  it  may  be  pre* 
sumed  that  one  is  in  fact  of  the  quorum,  inasmuch  as  it 
is  the  practice  in  issuing  commissions  to  make  all  named 
therein  of  the  quorum  but  one.  [Lord  DenmaUy  C.  J. 
— Suppose,  on  an  indictment  for  perjury,  the  Court 
where  the  offence  was  committed  was  described  as  here  ? 
Coleridge^  J. — The  writ  of  subpoena  issues  before  the 
Court  is  constituted  where  the  witness  has  to  appear ; 
when  the  hearing  comes  on,  the  Court  may  tmm  out 
to  be  imperfect ;  two  justices  may  not  be  there — and 
suppose  the  person  subpoenaed  to  attend  and  give  evi- 
dence be  indicted  for  perjury,  could  he  not  then  shew 
that  the  Court  was  imperfectly  constituted?]  Taylor 
Y.  Clemtan  (c)  is  a  strong  authority  that  the  Court  will 
presume  the  proceedings  below  to  have  been  correct. 
In  Regina  v.  Silhstone  (d)  the  jurat  of  an  examination 
stated  that  it  was  sworn  before  "  me,"  and  this  Court 
held,  that,  to  give  the  necessary  jurisdiction,  it  would 

(a)  8  Taunt.  139.  (c)  2  Q.  B.  R.  978. 

(b)  2  New  SesB.  Gas.  103.  (d)  Id.  520. 


V. 
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1848.  intend  that  two  justices  were  acting,  Coleridge^  J.,  in 
The  QuBEN  ^  judgment,  saying :  '*  We  may  rely  on  the  maxim, 
omnia  prtBsumuntur  rite  esse  CLcta;  and  here  the  maxim 
applies  with  particular  elBPect,  since  the  fault,  if  there 
vras  one,  was  an  irregular  assumption  of  power  by  a 
single  justice."  Regina  v.  fVhiston  (a)  and  Regina  v. 
Witney  (A)  are  abo  authorities  to  shew  that  fisicts  neces- 
sary to  jurisdiction  will  be  presumed  in  the  absence  of 
any  evidence  to  disprove  them. — The  facts  of  the  case 
shew  that  the  magistrates  had  already  entered  upon  the 
inquiry,  and  had  examined  one  witness. — [He  was  here 
stopped  by  the  Court] 

Lord  Denman,  C.  J. — I  had  some  doubt  on  the  sub- 
ject at  first,  but  it  is  now  entirely  removed.  It  may  be 
presumed  that  the  Court,  when  assembled  at  petty 
sessions,  is  properly  constituted.  The  defendant  then 
appears  before  that  Court,  and  refuses  to  answer  all  the 
questions  put  to  him.  He  will  only  answer  such  and 
such  questions ;  but  those  which  might  fix  a  liability 
on  the  parish  of  which  he  is  a  rated  inhabitant  and  an 
officer  he  refuses  to  answer.  Then  we  have  to  say 
whether  there  is  anything  which  prevents  the  Court 
from  enforcing  an  answer  to  its  questions.  It  is  said 
that  there  is,  because  there  is  no  allegation  that  one  of 
the  justices  was  of  the  quorum ;  but  we  are  bound  to 
presume  that  he  is  a  justice  of  that  class  which  is  re- 
quired by  tlie  law.  Then  this  person  refuses  to  answer 
because  he  is  interested.  Many  attempts  have  been  made 
to  get  rid  of  these  disgraceful  objections  always  taken 
to  defeat  the  truth,  to  produce  litigation,  and  for  no 
purpose  but  for  that  of  making  the  law  itself  a  dis- 
grace,  and  men  blush  who  administer  it.     The  54 

(a)  4  A.  &  E.  607.  {b)  6  Id.  191. 


V. 
VlCKBET. 
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Gr^Om  S,  c  170,  8.  9,  gets  rid  of  several  of  these  objec-        1848. 

lioxus,  which  a  witness  might  have  made  with  success     xhe  Qubbk 

befoire  the  passing  of  that  act.     Mr.  Phillipps^  in  his 

book  on  Evidence,  Vol.  1,  p.  375,  states  the  nature  of 

tHe  alterations  effected  by  that  act,  and  cites  Rex  v. 

yf^abum  (a).     Then  came  the  3  &  4  Vict.  c.  26,  which 

applies  to  parishioners  and  parish  officers.     It  declares 

that  such  person  shall  not  be  disqualified  or  prevented 

firom  giving  evidence  by  reason  of  his  being,  as  such 

parishioner,  or  parish  officer,  a  party  to  such  trial  or 

proceeding.     The  person  making  the  objection  here  is 

rendered  competent  by  that  act ;  and  I  think  the  effect 

of  the  two  statutes  is  to  make  a  parishioner  not  a  party 

for  any  purpose  whatever,  so  as  to  exclude  his  evi- 

dence^  but  only  in  cases  where  he  is  personally  liable  for 

the  payment  of  costs,  as  distinguished  from  the  other 

Pvishioners.     He  is,  therefore,  a  witness,  and,  as  such, 

^t  merely  competent,  but  compellable  to  give  evidence. 

-l^e  case  of  Beffina  v.  Adderbury  East  (A)  cannot  be 

Vplied  to  the  present.     There  the  churchwarden  and 

BQiVeyor  acted  as  the  agents  in  the  dispute,  and,  as 

thei]^  admissions  were  sufficient  to  bind  the  party  for 

^hotn  they  acted,  they  were  held  not  compellable  to 

pv'e  evidence. 

I*-ATTE80N,  J. — The  defendant  here  appeared  in  obe- 
^^xxce  to  the  subpoena  (which,  on  the  face  of  it,  seemed 
oori^ect)  before  the  justices  at  petty  sessions,  but  refused 
^  ^xiswer,  except  in  a  qualified  way.  Then,  it  is  said,  he 
^''^^  not  bound  to  answer,  for  that  it  does  not  appear  that 
^*^^^  was  present  at  the  sessions  a  justice  of  the  quorum. 
^^  26  Geo.  2,  c  27,  does  not  apply  to  a  case  of  this 
That  act  says,  that  "  no  act,  document,  or  order  ** 

(a)  10  East,  305.  {h)  5  Q.  B.  R.  187. 
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1848.  shall  be  set  aside  for  the  want  of  there  being  expressed  in 
The  QuBBM  it  that  one  of  the  justices  making  it  was  of  the  quorum. 
VioLar,  The  objection,  however,  is,  that  the  affidavits  do  not 
express  that.  One  case  of  difficulty  was  put,  namely, 
that  of  an  indictment  for  peijury ;  but  on  an  indict- 
ment of  that  sort,  it  is  not  necessary  to  shew  that  the 
justices  who  administered  the  oath  were  duly  appointed 
justices,  but  merely  that  they  were  acting  as  such.  It  is 
quite  dear,  that,  before  the  64  Geo.  3,  c.  170,  s.  9,  the 
objection  on  the  ground  of  interest  would  prevuL  Rex 
V.  Wobum  (a)  is  enough  to  shew  that  a  rated  inhabitant 
was  not  compellable  to  give  evidence.  Then  came  the 
3  &  4  Vict,  c  26 ;  and  that  act  gets  rid  of  the  objection, 
and  shews  that  such  a  person  is  not  incompetent  as  a 
witness  either  for  or  against  his  parisL  Taking  these 
two  acts  together,  the  plain  meaning  is,  that,  when 
the  whole  body  of  parishioners  are  parties  concerned, 
the  particular  officer  must  be  considered  as  not  inter- 
ested, and  then  it  would  not  be  consistent  with  justice 
to  suppose  that  the  legislature  would  allow  him  to  be  a 
witness  for,  and  not  compel  him  to  be  a  witness  against, 
the  parish.  The  parish  officers  must  be  treated  as 
strangers  on  the  one  side  and  the  other,l  ike  any  other 
third  parties  for  that  purpose,  and,  if  so,  equally  liable 
to  be  called  by  subpoena  for  either  side^ 

CoLERiDOE,  J. — I  am  of  the.  same  opinion,  and  think 
the  rule  must  be  made  absolute.  I  felt  some  difficulty 
on  the  first  point,  but  that  has  been  removed.  As  it 
appears  that  the  magistrates  had  previously  examined 
another  witness,  and  no  objection  was  taken  to  that  pro- 
ceeding, I  think  we  must  presume  that  they  were  a 
tribunal  properly  constituted.     On  the  second  point,  I 

(a)  10  East,  395. 
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would  take  the  case  as  that  of  a  party  to  a  proceeding        1848. 
''^o  has  been  sununoned  to  shew  cause  against  that     j*^  Qubbbt 
P'^^Kieediiig,  which  woidd  become  a  judgement  conclusive      „   *'• 
•ff^iiwt  the  party  if  there  was  no  appeal.     This  must 
h^  therefore,  considered  as  a  judicial  proceeding,  and 
t«e  defendant  as  a  party  to  it,  and  as  attending  as  such. 
Then  the  3  &  4  Vict  c  26,  may  be  referred  to.     I  do 
not  think  that  has  been  properly  understood.     It  car- 
ries ns  entirely  through   the  difficulty.      It  makes  a 
churchwarden  or  overseer  of  a  parish  stand  in  the  same 
dtuation  as  a  non-rated  inhabitant.     Now,  a  rated  in- 
habitant was  not  a  good  witness.     He  was  not  com- 
pellable to  give  evidence,  for  he  had  an  interest  in  the 
matter;   but  a  churchwarden  or  overseer,  as  such,  was 
not  m  the  same  situation ;  he  was  a  party  to  the  suit. 
Then  the  3  &  4  Vict.  c.  26,  enacts,  that  "  no  church- 
warden, overseer,  or  other  officer  in  or  for  any  parish, 
or  any  person  rated  or  assessed,  or  liable  to  be  so,  shall 
he  disabled  from  giving  evidence  on  any  trial,  appeal, 
or  other  proceeding,  by  reason  only  of  his  being  a  party 
to  such  trial,  appeal,  or  other  proceeding,  or  of  his  being 
liable  to  costs  in  respect  thereof."     The  eflfect  of  that 
8€em8  to  me  to  be  to  take  away  the  objection  of  his  being 
a  rated  inhabitant,  and  to  put  him  in  the  situation  of 
being  a  non-rated  person. 

Eale,  J. — I  think  tlie  rule  should  be  absolute.     On 
the  objection,  in  point  of  form,  as  to  one  of  the  justices 
being  of  the  quorum,  one  may  be  taken  to  have  been 
80,  for  they  acted  as  a  tribunal  competent  to  take  the 
examination.     The  general  rule  of  law  is,  that,  when 
justices  act  in  discharge  of  a  duty,  they  may  be  pre- 
sumed, tiU  the  contrary  be  shewn,  to  have  authority  so 
to  act     I  think  that  rule  ought  to  be  extended  to  this 
case,  and  that  no  objection  can  be  taken  on  the  ground 
of  want  of  competency.   As  to  the  other  point,  it  is  to  be 


202 


NEW  SESSIONS  CASES, 


1848. 


The  QuBBN 

VlCKBRY. 


'observed  that  the  objection  taken  by  the  defendant  was 
of  a  personal  nature.  The  interests  of  tmth  require 
that  all  who  have  knowledge  of  the  facts  on  any  matter 
should  be  compelled  to  disclose  them  before  any  tribunal 
sitting  to  inquire  into  them ;  and  it  is  a  general  role, 
that  all  persons  shall  come  forward  to  give  such  in- 
formation as  they  possess.  This  general  rule  is  subject 
to  few  exceptions.  A  man  is  not  required  to  criminate 
himself,  nor  to  give  evidence  that  vnil  injure  the  title  to 
his  own  property.  In  cases  of  this  Bort  a  man  may  le- 
fiise  to  give  evidence ;  but  the  3  &  4  Vict,  c  26  shews 
that  no  one  can,  by  reason  of  his  being  an  officer  of  t 
parish,  be  prevented  from  giving  evidence  in  matters  in 
which  that  parish  is  concerned.  Here  the  person  is 
competent,  and,  being  competent,  is  compellable  to  give 
evidence.     The  rule,  therefore,  should  be  absolute. 

Rule  absolute. 


Jiiml2ih. 


Where  a  party 
succeeds  in  a 
court  below 


The  Queen  v.  The  Justices  of  Cumberland. 
The  Queen  t?.  The  Justices  of  Lancashire. 

IN  Easter  Term  last,  in  the  case  of  Regina  v.  Tht 
Justices  of  Cumberland,  Greig  had  obtained  a  rule  call- 
SSn°which'^*^'    ing  upon  the  overseers  of  the  township  of  Ellenborough 

turns  out  to  be  to  shew  cause  why  they  should  not  pay  to  the  White- 
ill  founded,  and  .  . 
resists  an  ap-     haven  Junction  Kail  way  Company  the  costs  of  and 

plication  for  a 
mandamus  to 
correct  the 
error  by  shew- 
ing cause 
against  it,  the 
general  and 
more  coutc- 
nient  rule  is 

that  the  costs  of  such  application  shall  be  paid  by  the  party  who  unsuccessfully  i 
the  application,  though  the  Court  may  make  exceptions  in  particular  cases. 

Such  rule,  however,  will  not  apply  where  a  party,  having  succeeded  in  the  court  below, 
offers  no  resistance  to  the  correction  of  the  error,  and  is  no  party  to  the  proceedings  in  tfaii 
court. 


occasioned  by  an  application  for  a  writ  of  mandamus^ 
and,  consequent  thereon,  the  costs  of  the  said  writ  and 
the  return  thereto,  and  the  costs  of  his  application  for 
the  rule. 
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It  appeared  from  the  affidavits,  that  the  Whitehaven  1848. 
Junction  Bailway  Company  had  appealed  agiunst  a  TheQuBsK 
rate  which  had  been  made  upon  them  for  the  relief  of  jngtkJcs  of 
the  poor  for  certain  lands  occupied  by  them  in  the  Cumberland 
township  of  Ellenborough  ;  that  Mr.  Musgrave,  an  at-  Lamcashirb. 
tomey  of  Whitehaven,  had  been  duly  instructed  and 
authorised  by  the  board  of  directors  of  the  said  com- 
pany to  appeal  against  such  rate,  and  that  he,  as  such 
attorney,  signed  the  notice  of  appeal ;  that  the  appeal 
came  on  to  be  heard  at  the  Michaelmas  quarter  sessions 
(1847)  for  the  county  of  Cumberland,  and  that  the 
counsel  for  the  respondents  objected  that  the  appeal 
could  not  be  heard,  inasmuch  as  Mr.  Musgrave  was  not 
shewn  to  be  duly  retained  and  appointed  attorney  of 
the  railway  company,  under  the  common  seal  of  the 
said  company ;  that,  after  hearing  counsel  on  behalf  of 
the  appellants,  the  court  of  quarter  sessions  decided 
that  the  objection  was  fatal,  and  refused  to  hear  the 
appeal ;  that  an  application  was  afterwards  made  to  this 
Court  for  a  writ  of  mandamus  to  the  justices  of  Cum- 
berland to  enter  continuances  and  hear  the  appeal,  and 
that  the  application  was  resisted  by  the  overseers  of 
Ellenborough,  who  shewed  cause  against  it,  and  that  a 
writ  of  mandamus  issued;  that  the  justices  at  the 
Easter  quarter  sessions,  1848,  in  compliance  with  the 
said  writ,  entered  continuances  and  heard  the  appeal, 
and  reduced  the  rate  upon  the  appellants  from  the  sum 
of  £170  to  the  sum  of  £50,  and  ordered  the  respondents 
to  pay  to  the  ajgpellants  the  sum  o(45L  14«*  6<L  for  their 
costs  of  the  s^d  appeaL 

CawUnff  and  Ramshay  now  diewed  cause. — The  man- 
damus in  this  case  was  directed  to  the  justices  of  Lan- 
cashire, and  the  overseers  of  Ellenborough  were  not 
parties  to  it ;  the  Court  will  not,  therefore,  order  them  to 
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1848.  pay  theee  costs :  Begina  y.  The  Sheriff  of  Middlnex[(^^^ 

The  QuBBN  Here  the  overseers  obtained  a  judicial  decimon  in  the 

JnstT'    of  ^^'^o^^*  *"^d  ^'^y  ought  not  to  be  subjected  to  costs  fc 

CuMBBUAWD  upholding  such  decision.     Regina  v.  OxUd{b)vo«j 

LAZfOAtBiRB.  quoted  on  the  other  side,  but  there  the  objection 


frivolous,  and  it  is  submitted  that  the  rule  in  that 
ought  not  to  prevail,  except  where  the  objection  ifl 
obviously  untenable  that  it  cannot  be  supposed  thai 
the  party  objecting  took  it  bon&  fide,  which  is  cleailj*"^ 
not  the  case  here,  as  the  objection  depended  upon 
construction  of  several  sections  of  the  railway  company's 
act  of  Parliament. 

Greiff,  in  support  of  the  rule. — The  circumstances 
under  which  the  sessions  dismissed  this  appeal  are  not 
sufficient  to  take  it  out  of  the  general  rule  of  practice. 
That  general  rule  is,  that  the  costs  of  an  application  for 
a  mandamus  will  follow  the  event :  Rex  v.  TJie  Justka 
cf  London  {c),  Rex  v.  The  Mayor  of  Newbury  (rf). — [He 
then  argued  the  nature  of  the  objection  which  was 
taken.] 

Cur.  adv.  vult 

In  the  case  of  Regina  v.  The  Justices  ofLancashini 
Pashley  had  obtained  a  rule  calling  upon  the  overseen 
of  the  poor  of  the  parish  of  Ashton-under-Lyne  to  shew 
cause  why  they  should  not  pay  to  the  prosecutor  of  t 
writ  of  mandamus  the  costs  of  and  occasioned  by  the 
application  (or  the  said  writ,  and,  consequent  thereon, 
the  costs  of  the  sdid  writ,  and  the  costs  of  his  applica^ 
tion  for  the  rule.  The  facts  of  the  case  are  fully  re- 
ported in  Regina  v.  The  Justices  of  Lancashire{e)y  where 


(a)  5  Q.  B.  R.  366.  {d)  1  Q.  B.  R.  751. 

(h)  2  New  Bess.  Cas.  357,  (e)  Ante,  37. 

(c)  Id,  .568, 
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the  rule  for  a  mandamus  was  made  absolute,  though  the         1848. 
application  was  resisted  by  the  overseers  of  Ashton.  xhe  Qubbn 


^tnofuend  now  shewed  cause. 


^Mshkjff  in  support  of  the  rule  (a). 


Cur.  adv.  vult 


WioBTHAN,  J.,  now  delivered  judgment -There 
^^i^  two  cases  before  me  this  term,  which,  as  they 
pi*eaented  the  same  point,  I  have  considered  together. 
-*^ey  were  Regina  v.  The  Justices  of  Cumberland^  and 
^^fftna  V.  TTie  Justices  of  Lancashire^  and  were  applica- 
tions for  the  costs  of  writs  of  mandamus  to  courts  of 
^^larter  sessions^  rendered  necessary  by  decisions  which 
this  Court  considered  erroneous,  upon  objections  taken 
^y  the  parties  who  shewed  cause  against  the  rules. 

In  each  case  this  Court  was  of  opinion  that  the  objec- 
tions taken  in  the  court  below  were  clearly  ill-founded, 
^d  ought  not  to  have  prevailed,  though  it  perhaps  could 
hardly  be  said  that  they  were  frivolous.  Each  party 
^ed  upon  a  separate  rule  of  practice,  with  respect  to 
<2oet8,  as  applicable  to  his  case. 

In  support  of  the  application  for  the  costs,  the  general 

^e,  that  the  costs  of  writs  of  mandamus,  the  issuing  of 

which  is  opposed,  are  given  to  the  successful  party,  was 

''^^  upon ;  whilst,  on  the  other  side,  it  was  contended 

^^^%  as  a  general  rule,  costs  were  not  given  when  the 

pix>^3eeding8  were  rendered  necessary  by  some  mistake 

of  ^the  Court  itself,  and  that,  though  there  were  cases  in 

wbi.^  the  costs  of  writs  of  mandamus  to  correct  erro- 

iieoiiB  decisions  of  inferior  courts  had  been  given  to  the 

P^-xMiies  Implying  for  them,  those  were  cases  in  which  the 

^^^ctions  successfully  taken  in  the  courts  below  were  so 


V. 

Jastioetof 

CUMBBRL^LKD 

and 
Lanoabhirb. 


(a)  Before  Wightmany  J,,  in  tke  fiail  Court. 
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1848.  obviously  untenable  and  fnvolous  that  they  ought  not  to 

The  QuKSN  have  been  taken,  and  the  parties  might  be  considered  as 

Jiutroefl  of  wilfully  misleading  the  Court     If  this  were  so,  and  in 

CuMBBRLAND  order  to  obtain  the  costs  of  a  mandamus  it  were  neoes- 

and 

Lancashiu.  sary  for  the  successful  party  to  shew  that  the  objections 
taken  in  the  court  below  were  obviously  untenable  and 
frivolous,  very  great  practical  inconvenience  and  uncer- 
tainty would  follow,  as  it  would  in  every  case  be  neces- 
sary to  discuss  the  merits  of  the  previous  decisions;  bat 
those  cases,  though  the  nature  of  the  objections  was  in- 
cidentally discussed,  appear  to  be  founded  upon  a  much 
more  certain  and  convenient  rule, — ^that  the  party  who 
succeeds  in  the  court  below  upon  an  objection  whidi 
turns  out  to  be  ill-founded,  and  resists  an  application 
for  a' mandamus  to  correct  the  error  by  shewing  cause 
against  it,  shall  be  subject  to  the  application  of  the 
general  rule  for  the  payment  of  the  costs  by  the  unsno- 
cessful  party,  subject  to  exceptions  which  the  Court  may 
make  in  particular  cases  in  the  exercise  of  their  geneni 
jurisdiction  over  the  costs. 

Such  a  general  rule  would  not  be  applicable  to  the 
case  of  a  party  who,  having  succeeded  in  the  court  be- 
low upon  an  erroneous  judgment,  offers  no  resistance  to 
the  correction  of  the  error,  and  is  no  party  to  the  pro- 
ceedings in  this  Court,  by  shewing  cause  against  the 
issuing  of  the  mandamus. 

Two  cases  were  referred  to  in  the  argument.  Retina 
V.  Oxted{a)y  and  Regina  v.  The  Justices  of  L<mdan{b), 
In  Regina  v.  Oxted  the  Court  seems  to  have  proceeded 
on  the  general  rule.  My  Brother  Patteson  says  that 
the  general  rule  is,  that  the  costs  follow  the  event  of 
a  mandamus.  My  Brother  Williams  says,  '^  It  seems 
to  me  that  the  resistance  to  the  mandamus  was  an 
4  unnecessary  act."    That  case  was  followed  by  Regina 

(a)  2  New  Sess.  Cas.  357.  {h)  Id.  668. 
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V.  The  Justices  of  London^  in  which  the  general  rule  was         1848. 
also  held  to  apply.     In  the  present  cases,  there  does  not     The  Queen 
appear  to  me  to  be  any  sufficient  ground  for  taking  them      zx^ti^ccA  of 
out  of  the  general  rule,  that  parties  unsuccessfully  oppos-   Cumberland 
ing  the  issuing  of  writs  of  mandamus  shall  pay  the  costs.    Lancabhirk. 
They  are  parties  to  the  proceedings  in  this  Court,  as 
well  as  to  those  in  the  court  below,  and,  if  imsuccessful 
in  the  proceedings  here,  are  within  the  ordinary  rule, 
that  costs  of  application  for  writs  of  mandamus,  if  op- 
posed, will  be  given  to  the  successful  party. 

Rule  absolute. 


The  Queen  r.  Thomas  Gillyard.  June  14M. 

XN  this  term  Sir  J.  Jermsy  the  Attorney-General,  had  Where  it  ap. 
obtained  a  rule  calling  upon  Thomas  Haigh  to  shew  ^davitT^ 
cause  why  the  conviction  in  this  case  should  not  be  ''.^I^  *"*'*., 

J  ni8i  to  set  aside 

quashed,  on  the  ground  that  it  had  been  procured  by  »  conviction 

i»        1        T       11     •  -1  •  1   /»  i»  ''■'  granted, 

fraud  and  collusion,  with  a  view  to  defeat  proceedings  that  such  con- 
threatened  against  Haigh  for  a  breach  of  the  excise  been^obtained 
laws.      It  appeared  from  the  affidavits,  that  Haigh  was  »°  P""aM>ce  of 

^  ,  .         *  conspiracy, 

a  maltster,  carrying  on  business  at  Alverthorpe-with-  and  these  affi- 

Thomes,  near  Wakefield,  in  the  county  of  York,  and  answered,  this 

that  the  excise  officers  in  that  district,  having  had  reason  ^akcf  the  role 

to  suspect  that  he  was  in  the  habit  of  defrauding:  the  *^»oly»te  in  the 

■^  ,    ,  ,  ,  ^    ^       exercise  of  its 

revenue,  by  committing  certain  breaches  in  the  excise  jurisdiction 

,  .  ^1  .  .  .  1    <,.  1    over  all  crimi. 

laws,  set  a  watch  upon  his  premises,  and  discovered  nal  proceedings 

in  an  inferior 
court,  although 
the  Court  of  Exchequer  may  also  have  jurisdiction  by  statute  over  the  subject-matter. 

Where,  therefore,  a  maltster  had  fraudulently  procured  a  conviction  against  his  workman 
for  maliciously  doing  certain  things  prohibited  by  the  excise  laws,  with  intent  to  injure  his 
master,  under  7  &  8  Geo.  4,  c.  52,  s.  46,  and  had  obtained  a  certificate  under  that  section, 
this  Court  set  aside  the  conviction,  although  the  party  convicted  was  not  made  a  party  to 
the  rule,  and  although  in  such  case  it  is  expressly  provided,  by  7  &  8  Geo.  4,  c.  53,  s.  79, 
that  a  writ  of  certiorari  may  issue  out  of  the  Court  of  Exchequer. 

VOL.  III.  R  N.  S.  C. 
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V. 
GiLLYARD. 


the  defendant  Gillyard,  with  several  other8»  engaged  in 
f  brwardii^  certain  of  the  malting  proceeaee  contrary  to 
law;  that  proceedings  were  then  threatened  against 
Haigh^  who  thereupon  charged  the  illegal  acts  upon  \m 
meuy  and  said  that  what  had  been  done  ytos  without  his 
knowledge ;  and  his  attention  having  been  called  by  the 
Excise  Office  to  the  46th  section  of  the  7  &  8  Gea  4, 
c  52,  he  laid  an  information  against  his  servant  Gill- 
yard,  under  that  section  (a);  that  Gillyard  was  sum- 
moned before  two  magistrates,  wh^n,  having  pleaded 
guilty,  he  was  convicted  and  sentenced  to  be  imprisoned 
for  three  months  in  Wakefield  gaol,  with  hard  labour. 
The  affidavits  further  stated,  that  Haigh  had  obtained 
a  certificate  imder  the  46th  section ;  and  that  the  excise 
officers  had  reason  to  suppose  that  Haigh  had  procured 
the  conviction  fraudulently,  to  protect  himself.  Gillyard 
was  not  named  as  a  party  to  this  rule. 


Pashley  now  shewed  cause. — The  charge  made  against 
Haigh  by  these  affidavits  is  one  of  conspiracy,  and  there 
is  no  authority  for  this  Court  to  found  proceedings  upon 
such  a  charge,  imtil  there  has  been  a  conviction  for  that 


(a)  7  &  8  Vict.  c.  52,  s.  46, 
enacts,  "  that  if  any  workman 
employed  by  any  maltster  shall 
maliciously  and  with  intent  to 
injure  such  maltster  begin  to  wet 
or  steep  any  com  or  grain  within 
certain  prohibited  hours,  every 
such  workman  may  be  arrested 
and  taken  before  one  or  more 
justices,  and  it  shall  be  lawful 
for  such  justice,  on  the  confes- 
sion of  the  party,  or  by  proof 
upon  oath,  to  convict  every 
such  workman,  and  to  commit 
him  for  any  time  not  exceeding 
twelve,  and  not  less  than  three. 


months ;  nrovided  that  nothing 
herein  contained  shall  extend 
to  repeal,  alter,  or  afiect,  any 
penalty  on  the  maltster  in  whose 
service  such  workman  was  em- 
ployed, but  that  such  maltster 
shall  continue  liable  to  all  the 
penalties,  unless  such  maltster 
shall  forthwith  prosecute  sudi 
workman  to  conviction,  and 
shall,  before  the  recovery  of  doy 
such  penalty,  produce  to  the 
commissioners  of  excise  a  certi- 
ficate of  such  conviction,  and  of 
the  workman  having  safiered 
such  punishment.'* 


9. 
GiLLYABD. 
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offence.  In  the  case  even  of  attomies,  where  the  Courts  1848. 
exercise  a  strict  jurisdiction,  they  will  not  call  upon  a  The  Qubbn 
man  to  answer  the  matters  of  an  affidavit,  if  the  offence 
therein  imputed  to  him  be  one  of  an  indictable  nature : 
Stephens  v.  Hill  (a).  This  case  has  been  already  sub- 
stantially decided  by  a  court  of  competent  jurisdiction. 
The  justices  who  tried  it  were  the  best  judges  of  all  the 
facts,  as  they  had  the  witnesses  before  them ;  and  this 
Court  will  not  grant  a  new  trial  in  a  criminal  case  where 
there  has  been  an  acquittal :  Rex  y.  Mawhey  (&),  Rex  v. 
Sutton  {c).  This  is  like  a  proceeding  in  the  Star 
Chamber,  for  the  defendant  Gillyard  is  not  made  a 
party  to  the  rule,  and,  if  this  conviction  be  quashed,  he 
might  again  be  convicted,  and  again  have  to  suffer  the 
punishment:  Regina  v.  The  Guardians  of  Totness 
Union  (d)y  Rex  v.  Benn  {e).  Lastly,  this  Court  has  no 
power  to  grant  a  certiorari.  By  7  &  8  Geo.  4,  c  53, 
&  79,  it  is  enacted  that  ^^  no  writ  of  certiorari  shall  be 
issued  at  the  suit  of  any  defendant,''  and  there  is  a  pro- 
viso that  nothing  thereinbefore  contained  shall  extend 
to  any  writ  of  certiorari  sued  on  behalf  of  his  Majesty 
out  of  the  Court  of  Exchequer.  By  implication,  there- 
fore, it  appears  that  the  certiorari  is  taken  away  from 
this  Court,  which  will  therefore  not  interfere,  more 
especially  as  full  redress  may  be  obtained  in  the  Court 
of  Exchequer. 

Lord  Denman,  C«  J. — In  the  first  place,  as  to  the 
motion  to  discharge  the  rule,  I  hold  it  to  be  quite  with- 
out precedent,  that,  when  the  facts  stated  to  the  Court 
are  not  complained  of  as  imtrue,  and  the  Court,  on  con- 
sideration, has  granted  the  rule,  on  the  same  state  of 
fiu^ts  the  Court  should  be  called  on  to  rescind  its  own 

(a)  10  M.  &  W.  28.  {d)  2  New  Sess.  Cas.  82. 

(h)  6  T.  R.  619.  (e)  6  T.  R.  198. 

(c)  5  B.  &  Ad.  52. 

r2 


V. 
GiLLTABD. 
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1848.        resolution,  and  to  declare  that  it  had  acted  wrongly. 
The  QuBBN     As  to  the  case  against  the  rule,  I  think  the  argument 
wholly  insufficient  to  prevail  against  what  has  been 
done.  Here  a  master  maltster  is  stated  to  have  incurred 
considerable  penalties  on  account  of  the  manner  in 
which  he  did  not  comply  with  the  provisions  of  the  act 
of  Parliament,  and  to  have  acted  in  a  suspicious  manner 
by  the  way  in  which  he  resorted  to  the  act  of  Parlii^ 
ment  to  take  proceedings  against  his  servant  for  the 
purpose  of  screening  himself  from  those  penalties.    The 
£Ekcts  were  all  then  brought  before  us ;  and  we  had  no 
doubt,  that,  if  those  facts  remained  unanswered,  this  was 
a  case  of  fraud  and  collusion,  for  the  purpose  of  defeat- 
ing, the  just  application  of  the  law,  and  that  it  was  im- 
possible that  this  conviction  could  be  allowed  to  stand. 
He  has  had  the  opportunity  of  answering  this  state- 
ment of  the  facts,  and  he  has  made  no  answer.    I  admit 
that  there  does  appear  to  be  something  like  hardship^ 
when  a  proceeding  may  be  likened  to  what  was  done 
in  the  Star  Chamber,  where  vague  charges  were  made 
against  a  man  in  his  absence,  and  where  he  was  not  al- 
lowed the  means  to  clear  himself  from  the  imputation 
of  offences.     But  where  a  specific  offence  is  distinctly 
charged,  and  where  a  primd  facie  case  in  support  of 
such  a  charge  is  offered  to  the  Court,  it  is  only  matter 
of  astonishment  that  a  man  of  respectable  station  in 
society  ca^n  hold  up  his  head  and  come  into  a  court  of 
justice  to  complain  of  such  a  proceeding  in  any  respect, 
except  as  to  its  falsehood.     If  it  is  false, — if  he  knows 
that  he  is  an  honest  man,  he  will  naturally  be  in<Ug- 
nant  at  the  charge,  and  he  will  take  the  earliest  oppor- 
tunity to  contradict  it ;  instead  of  which  he  only  says, 
that  there  is  some  doubt  whether  a  certiorari  lies,  and 
whether  any  proceedings  can  be  adopted  in  this  Court 
Such  a  mode  of  answer  clenches  the  charge.     I  do  not 
entertain  a  doubt  about  it.     Shall  a  conviction  thus 
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obtained  be  allowed  to  stand?  Shall  a  fi^udulent  per-  i848. 
son  thus  protect  himself  by  means  of  his  own  fraud,  be-  ^^^  qubem 
cause  another  court  may  have  jurisdiction  in  the  matter  ?-,*'• 
Shall  this  Court  be  deprived  of  its  established  and 
peculiar  jurisdiction,  that  of  presiding  over  all  criminal 
proceedings  in  an  inferior  jurisdiction,  and  be  prevented 
fi*om  interfering,  either  when  a  party  convicted  has 
been  wrongfully  prejudiced,  or  when  the  conviction 
has  been  fraudulently  obtained,  to  raise  a  benefit  to 
a  person  who  seeks  to  avail  himself  at  the  cost  of  an- 
other of  a  wrong  committed  by  himself?  Such  a 
statement  cannot  be  made  with  a  grave  face.  Suppose, 
instead  of  Gillyard  going  before  the  justices  and  plead- 
ing guilty  to  a  charge,  the  extent  and  nature  of  which  he 
probably  did  not  know^  there  had  been  another  person 
calling  himself  Gillyard,  who  had  been  brought  before 
the  justices,  and  had  pleaded  guilty,  and  that  fact  had 
been  brought  before  us, — can  it  be  said  that  we  shall  not 
interfere,  but  that  we  must  allow  a  conviction  so  frau- 
dulently obtained  to  stand  ?  It  would  be  questioning 
first  principles  to  say  that  we  ought  not  to  interfere  in 
such  a  case.  To  adopt  such  a  doctrine  would  be  to 
deprive  this  Court  of  one  of  the  most  useful  jurisdictions 
which  it  exercises  in  this  country.  Happily  it  is  not 
oflen  that  such  cases  arise ;  but  I  am  glad  to  think  that 
when  such  a  case  has  arisen,  it  is  our  duty  to  create  a 
precedent,  and  to  teach  a  person  who  seeks  to  put  a  law 
of  this  kind  in  motion,  that  he  shall  not  do  so  without 
answering  to  this  Court  and  clearmg  himself  from  the 
charge.  I  am  of  opinion  that  there  is  no  ground  for 
discharging  this  rule,  but  that  there  is  good  ground  for 
making  it  absolute. 

Coleridge,  J. — I  am  of  the  same  opinion.  This  is 
a  rule  for  quashing  a  conviction,  and  the  ground  is,  that 
the  proceeding  before  the  justices  has  been  a  mere 
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1848.  mockeiyy  nay,  worse,  a  dishonest  and  fraudulent  pn>- 
The  QuBBK  ceeding,  founded  on  conspiracy  and  subomation  of  per- 
GiLLYABD  J^^*  When  the  Court  sees  this,  I  think  it  ought  to 
interfere.  It  is  said,  that  the  affidavits  impute  a  con- 
spiracy of  a  gross  kind — so  they  do :  Haigh  is  called 
upon  to  answer,  and  instead  of  making  any  affidavit,  he 
contents  himself  with  taking  certain  technical  objec- 
tions. If  he  will  not  come  here  and  say  that  the  charge 
imputed  to  him  is  not  true,  he  cannot  complain  that  this 
Court  takes  it  pro  confesso. 

Erle,  J. — I  am  of  the  same  opinion.  This  Court 
has  power  to  correct  improper  proceedings  in  inferior 
courts.  The  charge  here  is,  that  this  conviction  has 
been  obtained  in  pursuance  of  a  conspiracy  to  acquit  the 
master.  I  think  that  the  whole  proceeding  is  tainted 
with  fraud,  and  that  in  making  this  rule  absolute  we 
are  acting  in  a  manner  most  likely  to  produce  great  ad* 
vantage  to  the  community. 

Rule  absolute  (a). 

(a)  PaUeiony  J.,  was  absent. 


\ 
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Clark  v.  Woods,  Smith,  and  Cooper.  June  6th. 

X  RESPASS,  for  assaultiDg  the  plaintifi'  in  the  city  of  A.  being  in- 
Liondon,  and  fakely  imprisoning  him  for  twenty-four  il,^  erfl'for 
hours,  till  he  paid  18Z.  5*.  6d.,  and  so  procured  his  re-  Ppor™te,  ap- 

"^  r  »  r  plication  was 

lease.  made  to  B.  and 

The  defendants  severed  in  their  defence.  of  Sussex,  who 

Pleas,  by  Woods  and  Smith,  "  Not  guUty  by  sta-  '"^^^to^^v"' 
tute;"  by  Cooper,  Ist,  "Not  guilty  by  statute;"  and  ^atwmand 
2nd,  "  Leave  and  licence."  making  in  all 

At  the  trial  before  Pollock,  C.  B.,  at  Guildhall,  it  no  goods  being 
appeared  that  the  defendants  Woods  and  Smith  were  J^^"^^  ^' 
two  justices  of  Sussex,  and  that  the  defendant  Cooper  having  re- 
was  the  constable  of  South  Bersted  in  that  county,  don,  B.  and  D. 
The  plaintiff,  after  having  resided  some  little  time  in  JJJrrant  redt- 
the  said  county,  had  fallen  into  arrears  for  poor-rates  to  ^°8  *^®  former 

•^  -^  warrant,  and 

the  fact  that  it 
was  impossible  to  levy  the  "  said  snm/'  and  commanding  E.,  the  constable  of  Snssez,  to 
apprehend  A.  and  take  him  to  Petworth  gaol,  there  to  remain,  without  bail  or  mainprise, 
till  he  should  pay  the  said  sum.  This  warrant  was  backed  by  the  Lord  Mayor,  and  A., 
being  thereupon  taken  by  E.  in  London,  was  detained  till  he  paid  the  sum  of  18/.  5ff.  6d» 
While  he  was  in  custody  the  clerk  of  his  attorney  requested  a  copy  of  the  warrant,  and  after 
some  demur  he  obtained  it.  After  the  discharge  of  A.,  the  clerk  served  on  E.  a  formal 
written  demand  for  a  copy  of  the  warrant,  which  was  signed  by  the  attorney  of  A.,  but  no 
copy  was  given. 

In  an  action  of  trespass  against  B.,  D.,  and  £.  jointly : — Held,  1st,  that  the  warrant 
vras  bad  in  respect  of  the  costs,  and  was  therefore  bad  tit  ioio,  being  indivisible. 

2nd,  That  B.  and  D.  were  liable  on  it  after  it  was  backed ;  the  act  of  backing  being 
purely  ministerial. 

3rd,  That  the  damages  could  not  be  reduced  to  the  amount  of  the  costs  merely,  but  that 
the  plaintiff  was  entitled  to  recover^ the  rate,  which,  though  a  just  debt,  had  been  extorted 
from  him  by  illegal  means. 

4th,  That  the  formal  written  demand  must  be  complied  with,  though  a  copy  may  have 
been  previously  g^ven  on  a  parol  demand  by  the  clerk  of  the  plaintiff's  attorney. 

5th,'  That  a  demand  signed  by  the  plaintiff,  his  attorney,  or  agent,  and  served  or  left  by 
unj  other  penoo,  is  a  good  demand  within  the  24  Geo.  2,  c.  44,  e.  6. 
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2^48^  the  amount  of  171  19*.  6d.  About  that  time,  (Octo- 
ber, 1846),  the  plaintiff  quitted  Sussex,  and  a  warrant 
of  distress  having  ppved  abortive,  an  application  was 
made  to  the  two  first-named  defendants  for  a  warrant 
to  enforce  the  pajrment  of  the  rates  by  arrest  of  the 
plaintiff,  whereupon  they  issued  the  following  warrant, 
which  was  placed  in  the  hands  of  Cooper  for  execur 
tion : — 

Sussex,  to  wit. — To  the  constables  of  the  pariah  of  South 
Bersted,  in  the  county  of  Sussex,  and  to  the  keeper  of  the  house 
of  correction,  in  the  same  county :  Whereas,  in  and  by  a  nte 
and  assessment  made,  assessed,  allowed,  and  published  according 
to  the  statute  in  that  case  made  and  provided,  bearing  date  the 
5th  July  and  13  December,  1 845,  and  the  28th  day  of  March,  in 
the  year  1846,  Richard  Clark,  an  inhabitant  and  occupier  of 
lands  and  hereditaments  in  the  said  parish  of  South  Beisted,  wai 
duly  rated  and  assessed  for  and  towards  the  necessary  reUef  of 
the  poor  of  the  said  parish,  in  the  sum  of  17/.  19s,  6d.  in  the 
whole.  And  whereas  it  duly  appeared  unto  Richard  Haaler  and 
William  Leyland  Woods,  Esquires,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county,  as  well  upon  the  oath  of 
Cornelius  Legg  Sparks,  assistant  overseer  of  the  poor  of  the  said 
parish,  as  ourselves,  that  the  said  sum  hath  been  lawfully  de- 
manded by  him,  but  the  said  Richard  Clark  hath  refused  and 
doth  refuse  to  pay  the  same ;  and  whereas  the  said  Richard 
Clark  having  been  duly  summoned  to  appear  before  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county,  to  shew  cause 
why  the  same  should  not  be  paid,  did  not  appear  according  to 
such  summons,  and  hath  not  shewn  any  sufficient  cause  why  the 
same  should  not  be  paid ;  and  whereas,  on  the  25th  day  of  April 
last,  Richard  Haslcr  and  William  Leyland  Woods,  two  of  her 
Majesty *s  justices  of  the  peace  in  and  for  the  said  county,  did 
issue  their  warrant  to  the  churchwardens  and  oyerseers  of  the 
poor  of  the  said  parish  of  South  Bersted,  to  levy  the  said  sum  of 
17/.  10«.  6d,y  and  also  the  farther  sum  of  6«.  for  costs  incurred  in 
the  premises,  making  in  the  whole  the  sum  of  18/.  5^.  Bd^  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Richard 
Clark,  and  to  apply  the  same  according  to  law ;  and  whereas  it 
duly  appears  unto  us,  two  of  her  Majesty's  justices  of  the  peace 
for  the  said  county,  as  well  upon  the  oath  of  the  said  Comeliua 
Legg  Sparks,  as  otherwise,  that  he  lias  used  his  best  endeavour 
to  levy  the  said  sum  on  the  goods  and  chattels  of  the  said  Rich- 
ard Clark,  as  aforesaid,  but  that  no  sufficient  distress  can  be  had 
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whereon  to  levy  the  same :  these  are,  therefore,  to  command  1848. 

you,  the  said  constable  of  the  parbh  of  South  Bersted,  aforesaid, 
to  apprehend  the  body  of  the  said  Richard  Clark,  and  him  safely 
to  convey  to  the  ht>use  of  correction  at  Petworth,  in  the  same 
county,  and  there  deliver  him  to  the  said  keeper  thereof,  together 
w^ith  this  precept;  and  we  hereby  command  you,  the  said  keeper 
of  the  said  house  of  correction,  to  receive  into  your  custody,  in 
the  said  house  of  correction,  the  said  Richard  Clark,  there  to  re- 
main, without  bail  or  mainprise,  until  payment  of  the  said  sum. 
Given  under  our  hands  and  seals  the  Slst  day  of  October,  in  the 
year  of  our  Lord,  1846. 

W.  Ley  land  Woods  (l.s.), 

Francis  Smith  (l.s.) 

As  the  plaintiff  was  known  to  be  in  London,  Cooper 
procured  this  instrument,  to  be  backed  by  the  Lord 
Mayor  in  the  following  form : — 

London,  to  wit. — Let  this  warrant  be  executed  within  the  city 
and  liberties  thereof,  oath  having  been  made  before  me  of  the 
signing  of  the  same  by  the  within-named  magistrates.  Dated 
this  18th  day  of  November,  1846. 

G.  Carroll,  Mayor. 


And  on  the  following  day  the  plaintiff  was  arrested 
in  the  city  of  London  by  Cooper,  and  by  him  taken  to 
a  station-house,  and  from  that  to  the  Mansion-house, 
whence  he  was  taken  back  to  the  station-house,  as  there 
was  no  conveyance  to  Petworth  that  night.  When 
the  plaintiff  was  at  the  station-house,  he  raised  the 
money  by  the  assistance  of  Mr.  Steel,  his  attorney,  and 
the  whole  sum  being  paid  he  was  discharged.  Before 
that,  Mr.  Steel's  clerk  demanded  a  copy  of  the  warrant, 
but  it  was  refused  by  the  inspector,  in  the  presence  of 
Cooper,  on  the  ground  that  an  order  was  required  from 
the  conmiissioners  of  police  to  that  effect.  Ultimately, 
however,  a  copy  was  given  to  the  clerk,  and  after  the 
discharge  of  the  plaintiff  a  written  demand  signed  by 
Mr.  Steel  was  served  on  the  defendant  Cooper  by  the 
derk,  but  no  copy  of  the  warrant  was  then  delivered  to 
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1848.        the  clerk  or  to  anyone  else.   Under  these  circomstancesy 
it  was  contended  for  the  plaintiff  that  the  warrant  was 
illegal,  inasmuch  as  it  embraced  the  costs  as  well  as  the 
poor-rates ;  and  on  the  part  of  the  defendants  Woods 
and  Smith,  it  was  contended  that  the  warrant  was  good> 
or,  if  bad,  that  they  were  not  liable  for  more  than  it 
authorised,  namely,  the  arrest  of  the  plaintiff;  and  that 
as  the  plaintiff  had  joined  them  and  the  constable,  he 
could  only  recover  in  respect  of  a  joint  trespass,  whereas 
he  had  gone  into  evidence  of  the  imprisonment  at  the 
station-house  and  Mansion-house,  for  which  Cooper 
alone  was  responsible.     They  also  submitted  that  they 
were  only  liable  in  Sussex ;  and  that,  as  the  warrant  had 
been  backed  and  executed  in  a  different  jurisdiction^ 
they  were  not  responsible  for  anything  done  under  it  in 
that  jurisdiction.    On  the  part  of  the  defendant  Cooper, 
it  was  further  objected,  first,  that  the  demand  of  the 
copy  of  the  warrant  was  irregular  under  24  Greo.  2, 
c.  44,  s.  6,  as  it  ought  to  have  been  signed  and  served 
by  the  same  person ;  secondly,  that,  as  a  copy  had  pre- 
viously been  given  to  the  clerk,  the  formal  demand  had 
been  superseded,  and  the  constable  was  not  bound  to 
give  another;  and  thirdly,  that,  at  all  events,  as  the 
plaintiff  owed  the  sum  of  17 L  I9s.  6cL  for  poor-rates, 
even  if  the  warrant  should  prove  to  be  bad  for  the  6^. 
costs,  the  damages  ought  to  be  confined  to  that  sum. 
His  Lordship  directed  a  verdict  for  ISL  5s.  6(L,  and 
reserved  leave  to  the  defendants  to  move  to  reduce  the 
damages  to  6s.,  or  to  enter  the  verdict  for  all  or  either 
of  the  defendants,  as  the  Court  should  think  fit  under 
the  circumstances.     Two  rules  nisi  having  been  subse- 
quently  obtidned    by   Crowder  for  the  justices,   and 
BramweU  for  the  constable,  in  Hilary  Term  last, 

MartiTiy  WiUeSy  and  C7.  Pollock  now  shewed  cause. — 
The  principal  questions  on  which  these  rules  were 
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granted  turn  on  the  construction  of  four  statutes— 43  ^  1848. 
Eliz.  c  2,  s.  4 ;  18  Geo.  3,  a  19;  24  Geo.  2,  c.  44 ;  and 
24  Qeo.  2,  c  55.  The  43  Eliz.  c  2,  s.  4,  authorises  the 
justices  to  issue  a  warrant  to  levy  the  poor-rates,  and 
on  the  failure  of  such  warrant  they  may  by  warrant 
conunit  the  de&ulter  to  prison,  there  to  remain,  without 
bail  or  mainprise,  unta  payment  is  made.  The  impri- 
sonment may  therefore  be  indefinite ;  but  this  statute 
gave  no  power  to  levy  for  the  costs,  or  to  imprison  for 
non-payment  of  them.  And  the  stat.  18  Geo.  3,  c.  19, 
8.  1,  provides  that  such  costs  may  be  enforced  by  dis- 
tress, and,  in  de&ult  of  goods,  by  conmiitment  to  prison, 
with  hard  labour,  for  not  less  than  ten  days  nor  more 
than  one  month.  By  this  warrant  the  plaintiff  was 
committed  to  prison  indefinitely  until  he  paid  both  the 
rate  and  costs ;  the  words  ^^siud  sum"  referring  to  the 
sum  of  18^1  5s.  6d,  which  is  stated  to  be  made  up  of 
17L  ids.  6cL  for  rates,  and  6s.  for  costs.  This  being  so, 
the  warrant  is  clearly  bad,  and  the  justices  are  liable 
for  it,  though  it  was  executed  out  of  Sussex,  by  virtue 
of  the  5  Greo.  4,  c  18,  s.  6,  which  authorises  the  execu- 
tion of  warrants  all  over  England,  if  they  be  backed  by 
any  justice  of  the  district  in  which  it  is  proposed  to 
execute  them.  The  Lord  Mayor  here  performed  a  minis- 
terial duty  only,  and  had  no  discretion :  on  proof  of 
the  signatures  of  the  original  justices,  he  was  bound  to 
authorise  the  execution  in  London :  Rex  v.  Kynas^ 
ton  (a).  The  effect  of  backing  is  to  extend  the  opera- 
tion of  the  warrant,  and  it  does  not  render  the  justice 
backing  it  liable  for  the  original  warrant,  for  the  2nd 
section  of  24  Gea  2,  c.  55,  expressly  exempts  him  from 
all  liability.  Then,  as  to  the  demand  of  the  warrant,  it 
IB  sufiident  if  the  demand  be  signed  by  the  proper  per- 
son— anyone  may  serve  it.     The  24  Geo.  2,  c.  44,  s.  6, 

(a)  1  East,  117. 


218  NEW  SESSIONS  CASES, 

1848.        says  it  may  be  ^^  made  or  left,''  and  this  demand  w 
both  made  and  left,  and  was  sufficient  under  the  ai 
thority  of  Atkins  y.  Kilby  (a).    As  to  the  damages, 
is  no  ground  to  reduce  them  to  the  amount  of  the 
If  the  warrant  was  illegal,  the  arrest  of  the  plaintiff  wi 
also  illegal,  and  he  can  recover  whatever  he  paid  i 
order  to  effect  his  release.     The  rules  must  therefi 
both  be  discharged. 

Crawder    and    Johnson,    contrd. — The    defendants. 
Woods  and  Smith,  as  justices  originally  issuing  this 
warrant,  are  entitled  to  a  verdict :  first,  because  the 
warrant  is  good  on  the  face  of  it,  and,  even  if  it  be  bad, 
they  are  not  liable  out  of  Sussex ;  and,  secondly,  they 
are  only  jointly  answerable  with  Cooper  for  the  aneet, 
so  that  as  the  plaintiff  has  gone  on  to  prove  separate 
and  subsequent  acts  of  Cooper,  and  has  taken  a  genenl 
verdict  against  all  the  defendants,  the  justices  ought  to 
be  acquitted.     It  is  admitted  that  the  distress  on  the 
plaintiff^s  goods  yielded  nothing,  and  that  the  defend- 
ants. Woods  and  Smith,  only  acted  ministerially;  the 
Court  will  not  therefore  be  inclined  to  hold  them  liable. 
As  to  the  first  point,  the  warrant  is  good.     It  is  not  to 
arrest  for  costs,  but  for  the  "  said  sum ;"  which  may  refier 
to  the  sum  of  17/.  19*.  6rf.,  the  amoimt  due  for  poor-rates. 
That  construction  would  uphold  the  warrant.     [Alda^ 
son,  B. — The  only  proper  and  safe  course  for  the  jue- 
tices  is  to  make  two  warrants ;  one  for  the  rate,  and 
the  other  for  the  costs;  or  it  may  be  that  one  form  might 
be  devised  which  would  apply  to  both ;  but  the  safest 
course  is  to  issue  two  warrants.]     That  would  be  the 
safest  course;  but  it  does  not  follow  that  this  warrant  is 
bad  because  that  has  not  been  done.     It  is  dear  that 
the  justices  had  jurisdiction  to  issue  a  warrant  to  arrest 

(a)  11  A.&E.777. 
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tho     plaintiff  for  the  noii-paTment  of  the  rates,  and         1848. 
BJiot^lier  for  non-payment  of  the  coats.     The  difficulty 
ia,  to  include  those  two  in  one,  as  hard  labour  may  be 
inflicted  in  the  case  of  the  costs,  and  not  in  that  of  the  * 
ra.tes ;  but  the  argument  on  the  other  side  is,  that  the 
jixatices  here  necessarily  exceeded  the  jurisdiction  which 
they  had,  by  adding  6«.  for  costs,  and  including  them 
in   the  words  "  said  sum."     Then,  what  is  the  effect  of 
causing  the  warrant  to  be  backed  by  the  Lord  Mayor? 
Admitting  that  the  warrant  is  bad  on  the  face  of  it,  and 
that  the  justices  are  liable  on  it  in  Sussex,  the  Lord 
Mayor  had  no  right  to  back  a  warrant  which  was  bad    • 
on  the  &ce  of  it,  and  he  himself  is  liable  on  the  execu- 
tion in  London,  if  any  one  is.     The  only  statute  on 
which  he  could  proceed  is  24  Geo.  2,  c.  55^  and  that 
gives  him  no  authority  to  back  any  but  a  legal  warrant. 
Thiidly,  the  justices  are  not  liable  for  all  the  acts  of 
Cooper.     They  authorised  nothing  beyond  the  mere 
arrest.    The  plaintiff  has,  however,  joined  them  with 
the  constable,  and  has  given  in  evidence  against  the 
justices  other  acts  and    trespasses,   which  is   clearly 
wrong.    Lastly,  Skringky  v.  Surridge  (a)  shews  that  a 
warrant  may  be  good  for  the  rate,  though  bad  for  the 
costs;  and,  therefore,  as  it  is  clear  that  the  plaintiff 
owed  the  sum  of  17/.  19*.  6flt  for  poor-rates,  the  verdict 
<^^kt  to  be  reduced  to  the  sum  of  6*.,  the  amount  of 
the  costs. 

wamtoefi,  for  the  constable. — To  a  certain  point  the 
^^^table  and  the  justices  make  common  cause.  The 
^^^'^^ble  contends,  with  them,  that  the  warrant  is  good, 
^u  that  the  words  "  said  sum  "  do  not  necessarily  mean 
ftggr^ate  of  the  sums;  but  he  insists  that  the  jus- 
"^  are  liable  on  their  backed  warrant  wherever  it  may 

(a)  11  M.  &  W.  603. 
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1848.^  be  enforced.  Independently,  however,  of  these  ques- 
tions, the  constable  is  entitled  to  a  verdict :  first,  be- 
cause there  has  not  been  any  proper  demand  under  24 
Greo.  2,  c.  44,  s.  6.  The  demand  may  be  made  by  the 
plaintiff,  his  attorney,  or  agent,  and  it  must  be  signed 
by  the  person  making  the  demand.  Here  it  was  mgned 
by  the  plaintiff's  attorney,  but  it  was  served  on  the  de- 
fendant by  the  clerk  of  that  attorney ;  it  is  therefoie 
either  not  sufficiently  signed,  or  not  sufficiently  flerved. 
It  ought  to  be  made  by  one  competent  to  take  a  com- 
pliance with  it  from  the  constable.  It  was  siud  that  the 
act  had  been  complied  with,  as  the  demand  might  be 
made  or  ^eft,  and  that  this  demand  was  both  made  and 
left ;  but  the  rule  of  construction  is,  that  every  word  of 
the  act  should  be  read  so  as  to  receive  effect.  A  con- 
stable has  six  days  to  comply  with  the  demand,  but  he 
may  comply  at  once.  K  the  demand  were  left  at  his 
house  by  a  person  to  whom  he  could  give  a  compliance, 
the  statute  would  receive  a  full  and  proper  construc- 
tion ;  but  the  constable  cannot  so  act  if  the  demand  be 
left  at  his  house  by  a  person  who  knows  nothing  of  the 
case.  The  demand  is  therefore  bad.  But  the  consta- 
ble, having  been  sued  jointly  with  the  justices,  is  enti- 
tled to  an  acquittal,  whether  he  has  complied  with  the 
demand  of  the  warrant  or  not.  The  object  of  the  24 
Geo.  2,  c  44,  s.  6,  is  to  find  the  right  persons  authorising 
the  trespass  complained  of;  and  as  a  copy  of  the  war- 
rant was  given  to  the  clerk  in  the  first  instance,  the  lat- 
ter part  of  the  6th  section  protects  the  constable.  Then 
as  to  the  reduction  of  the  damages :  the  constable  and 
the  justices  committed  no  joint  trespass  beyond  the  first 
taking ;  after  that  the  constable  alone  is  guilty,  if  any 
one,  and  the  damages  ought  to  be  limited  to  a  nominal 
amount,  as  the  warrant  and  taking  are  good  for  the  rate 
though  they  may  be  bad  for  the  costs,  to  which  alone 
the  verdict  ought  to  be  confined. 
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Pollock,  C.  B. — I  am  of  opinion  that  these  rules  1848. 
should  be  discharged.  At  the  trial  a  verdict  passed  for 
182.  5s.  6cL,  the  whole  amount  d^imed  by  the  plaintiff, 
for  he  went  for  nothing  in  the  shape  of  damages  beyond 
the  sum  paid  by  him  on  his  arrest  in  satisfaction  of  the 
warrants.  At  the  trial  it  was  agreed  that  the  defend- 
ants should  have  a  rule  to  reduce  the  damages  to  6«., 
the  amount  of  the  costs  for  which  the  warrant  was 
issued,  or  that  a  verdict  should  be  entered  for  such  of 
the  defendants  as  the  Court  might  think  entitled  to  an 
acquittal.  The  facts  were  as  follows :  the  plaintiff  owed 
the  sum  of  17  L  19s,  6d.  for  poor-rates  at  South  Bersted, 
in  Sussex,  and  the  two  defendants,  who  are  justices  of 
the  peace  for  that  county,  issued  their  warrant  to  the 
third  defendant,  Cooper,  to  apprehend  the  plaintiff  and 
lodge  him  in  Fetworth  gaol  in  default  of  payment  of 
17/.  I9s.  6(L,  and  6s.  the  costs  of  the  application.  This 
warrant  was  backed  in  the  city  of  London  by  the  Lord 
Mayor,  at  the  instance  of  the  constable,  who  arrested  the 
plaintiff  in  London,  when  the  whole  sum  of  18/.  5s.  6d. 
was  paid,  and  the  plaintiff  discharged.  Assuming,  in 
the  first  place,  that  this  warrant  was  illegal  in  the  county 
of  Sussex,  on  the  ground  that  the  justices  had  no  power 
to  enforce  the  costs  in  the  way  therein  set  forth,  the 
important  question  arises,  what  is  the  effect  of  getting 
such  a  warrant  backed,  and  whether  the  justices  issuing 
it  are  liable  in  the  district  for  which  it  has  been  so  backed, 
as  well  as  in  Sussex,  where  it  was  originally  issued. 
Now  it  appears  to  me  that  the  act  of  backing  a  warrant 
for  execution  in  a  county  different  &om  that  in  which  it 
originated,  is  a  purely  ministerial  act,  and  that  this  war- 
rant was  still  the  warrant  of  Woods  and  Smith  in  Lon- 
don, and  not  of  the  Lord  Mayor.  By  force  of  the  back- 
ing, a  justice  of  the  peace  for  any  county  in  England 
may  become  a  justice  for  every  county  of  England,  and 
it  was  a  mistaken  argument  to  contend  that  the  magis- 
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1848.  trate  who  is  called  on  to  back  the  warrant  of  another  is 
bound  to  inquire  into  or  refer  to  the  legality  of  the  wa^ 
rant  presented  to  him.  He  can  exercise  no  discretion 
upon  the  subject ;  and  it  follows,  therefore,  that  the  acfe 
of  the  Lord  Mayor  leaves  the  defendants  who  issued  the 
warrant  as  responsible  for  its  legality  as  if  it  had  been 
executed  in  Sussex.  I  am  therefore  of  opinion  thatthej 
are  liable  together  with  the  constable.  It  was  further  ob- 
jected by  the  counsel  for  the  constable,  that  he  was  en- 
titled to  a  verdict  on  the  ground  that  there  had  not  been 
made  any  demand  of  a  copy  of  the  warrant  in  the  man- 
ner required  by  the  statute.  This  objection  rested  on 
the  fact  that  the  written  demand  was  signed  by  Steele, 
the  defendant's  attorney,  and  was  served  on  the  consta- 
ble by  a  different  person ;  but  the  fallacy  of  it  was  ex- 
posed in  the  argument,  for  under  the  circumstances  the 
demand  was  in  fact  made  by  Steele,  as  it  was  signed  by 
him,  though  it  was  left  by  the  clerk.  The  person  leaving 
a  demand  is  not  the  person  making  it,  but  he  who  agns 
it  is ;  and  the  act  says,  that  it  may  be  "  made  or  left," 
which  clearly  contemplates  the  case  of  one  man  signing 
it  and  another  leaving  it.  It  was  also  objected  for  the 
constable  that,  as  a  copy  of  the  warrant  had  in  fact  been 
previously  given  to  the  clerk  of  the  pontiff's  attorney, 
there  was  no  necessity  for  a  subsequent  formal  demand 
in  writing,  and  therefore  no  obligation  to  comply  there- 
with. It  is  true  that  a  copy  was  so  given,  but  it  was 
given  to  the  clerk  of  the  plaintifPs  attorney,  and  not  to 
the  plaintiff,  who  is  therefore  not  bound  by  such  a  copy, 
and  his  attorney  subsequently  served  the  demand,  dis- 
tinctly requiring  the  copy  under  the  act.  No  copy  hav- 
ing been  given  in  pursuance  of  this  demand,  the  consta- 
ble is  in  the  situation  of  one  who  has  not  complied  with  the 
requisites  of  the  act,  and  he  is  liable  to  an  action.  But  it 
was,  thirdly,  argued  that  the  constable  was  entitled  to  a 
verdict,  as  the  plaintiff  had  joined  the  justices  in  the 
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and  that,  they  being  fixed,  the  constable  was  ^®^ 
ed.  That,  however,  is  not  so ;  for,  after  demand  * 
mpliance,  two  courses  were  open  to  the  party 
ining :  he  may  sue  the  justices  alone,  or  join  the 
lie  with  them ;  and  if  he  can  do  so  af ler  com- 
,  it  follows  that  he  can  do  so  where  the  constable 
le  a  default  in  that  respect,  and  held  him  at  arm's 
The  counsel  for  the  justices  also  insisted  that 
entitled  to  reduce  the  verdict  to  65.,  the  amoimt 
x)sts  alone,  in  respect  of  which  the  warrant  was 
76,  the  plaintiff  being  liable  at  all  events  to  be 
3nded  for  the  amount  of  the  poor-rate.  We  wish 
Id  give  effect  to  this  objection ;  for  the  plaintiff, 
»vering  the  amount  of  the  poor-rate  as  well  as 
sts,  is  virtually  making  the  defendants  pay  the 
»r  which  it  is  admitted  that  he  himself  was  liable, 
ue  that  he  might  owe  the  sum  of  17 L  I9s.  6cL  as 
debt,  but  no  man  can  be  compelled  to  pay  even 
iebt  by  illegal  means.  I  think  this  warrant  is 
bad  altogether,  and  that  we  cannot  adopt  Mr. 
ir*s  suggestion,  and  hold  that,  though  it  may  be 
•  6*.,  it  is  yet  good  for  17/.  19*.  6d.  We  cannot 
lat  a  warrant  may  be  good  in  part  and  bad  in 
it  must  be  either  good  or  bad  altogether.  That 
JO,  and  there  being  no  power  whatever  to  arrest 
costs  by  such  a  warrant,  the  arrest  of  the  plain- 
s  altogether  unlawful,  and  we  have  no  power  to 
the  damages.    The  two  rules  must  be  discharged 

PE,  B. — I  also  am  of  opinion  that  both  these  rules 
»e  discharged.  It  is  clear  that  all  these  parties 
>le,  except  they  have  proved  their  justification ; 
hink  that  no  justification  has  been  shewn  for  the 
of  the  plaintiff.  It  is  quite  dear  to  my  mind 
m.  s  N.  s.  c. 
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1848.  that  this  warranty  which  authorises  the  arrest  and  it 
tention  of  the  plaintiff  till  he  should  pay  18L  5«.  ftd., « 
bad ;  there  was  a  clear  right  to  issue  such  a  wamatii 
ni  Ids.  GcLf  but  the  introduction  of  Ss.  for  coeta  mfai 
it  altogether  and  entirely  bad.  There  is  but  one  d^ 
tion ;  and  if  it  does  not  justify  the  defendants  in  toto^il 
does  not  afford  them  any  protection  at  alL  Bnt  it  Hi 
argued  that  the  warrant  was  issued  for  Sussex,  and  tU 
the  justices  are  not  liable  for  the  arrest  of  the  jdaintil 
in  London;  I  think  that  if  the  warrant  be  bad  in  Sdf 
sex,  there  can  be  no  justification  anywhere  else.  Hi 
justices  issuing  a  warrant  know  that  it  may  be  badPli 
in  any  other  county,  and  enforced  elsewhere.  Bj  btflk 
ing  this  warrant,  the  Lord  Mayor  acted  ministetkDr^ 
and  he  is  not  liable  himself  under  an  express  danseii 
the  statute,  as  was  pointed  out  by  Mr.  Martm.  ThM^ 
as  to  the  reduction  of  the  damages,  I  also  r^ret  Ail 
we  cannot  accede  to  that  part  of  these  rules,  and  iril 
only  observe,  that  the  warrant,  if  bad,  is  wholly  aft 
The  justices  have  no  power  to  commit  for  non-paymeol 
of  costs  without  hard  labour,  and  that  is  for  a  mondi 
only.  This  is  a  warrant  for  an  indefinite  period  tat 
rates  and  costs  both,  and  it  is  not  with  hard  laboor. 
As  to  the  'constable,  it  is  clear  that  the  demand  wtt 
sufficient,  and  regularly  made ;  and  it  is  equally  dear 
to  me  that  there  was  no  compliance  with  the  demand. 
I  do  not  think  that  there  was  anything  in  the  last 
ground  of  objection  taken  by  Mr.  BramweUy  and  that 
the  rules  must  be  discharged. 

Platt,  B. — 1  am  of  the  same  opinion.  The  efiect  of 
backing  this  warrant  was  to  make  the  city  of  London 
part  of  the  county  of  Sussex.  It  gives  additional  juiis^ 
diction  to  the  warrant,  and  extended  responsibility  to 
the  justices  issuing  it  in  the  first  instance.     The  justices 
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are  therefore  liable  on  that  ground.     As  to  the  point  in         1848^ 
Teduction  of  damages,  the  diffictdty  is,  what  part  of  the 
Terdict  are  we  to  apply  to  the  arrest  for  the  rate,  and 
irhat  for  the  costs  ;  the  warrant  being  clearly  bad  for  in- 
cluding both.     On  this  subject  my  Lord  and  my  Brother 
Jiolfe  have  expressed  their  regret  at  being  unable  to 
sssist  the  defendants,  but  I  own  that  I  entertain  none 
at  all.     I  think  we  are  called  upon  to  take  a  step  in  the 
dark  when  we  are  asked  to  reduce  the  damages  by  the 
amount  of  the  rate,  on  the  groimd  that  the  plaintiff  was 
at  all  events  liable  to  pay  them.   I  may  ask,  how  are  we 
"to  know  that  the  rates  were  due  and  valid  ?     The  pre- 
^ou8  proceedings  may  be  as  bad  as  the  warrant,  and 
Ihougfa,  prim&  &cie,  the  rates,  it  may  be  said,  were  due, 
<m  these  facts  it  may  still  be  that  they  were  not  so.     I 
do  not  hesitate,  therefore,  in  refusing  to  reduce  the 
damages.      On  the  other  points  I  entirely  concur  with 
"the  rest  of  the  Court,  and  think  that  the  rules  ought  to 

le  discharged  (a). 

Rules  discharged. 

(a)  Alderson,  B.,  had  left  the  Court. 
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(Sourt  of  OTomnuin  $Iead. 


HILARY  VACATION. 


Fd>.  9th.  Chaddock  17.  WiLBRAHAM  and  Another. 

By  sut.  9  Geo.    1  RE SP ASS  for  assault  and  false  imprisonment  Plea, 
It  is  enacted,  *    Not  guilty  (by  statute).     Issue  thereon, 
^iil?  ^f       On  the  trial  before  Coltman,  J.,  at  the  Cheshire  Spring 
thcpereon^t     Assizes,  1847,  the  defendants,  who  were  mamatratesof 

shall  be  lawful  ^  ^  »  p 

for  two  jastices  that  county,  put  in  evidence,  and  relied  on  a  warrant  of 

determine  such  commitment,  under  which  they  had  sent  the  plaintiff  to 

thcoffenJSr  prison  for  two  months,  in  default  of  payment  of  £5, 

upon  convic-  which  they  had  ordered  him  to  pay  in  one  month,  on 

tion  thereof  *',  i-i«^/^j» 

before  them,  bemg  convicted  of  an  assault  on  one  Mary  Goodwin, 
pay  such  fine  namely,  £3  for  the  assault,  and  £2  costs  to  the  com- 
as BJiaU  appear    pJainant.     The  conviction  was  under  the  9  Geo.  4,  c 

to  tnem  to  be      ^  ' 

meet,  not  ex-     31^  g,  27  ;  and  the  warrant  of  commitment  which  recited 

ceeding,  toge- 

thcr  with  the       it  was  as  toUows : — 
coste,  (if  or- 
dered), the  sum       "  County  of  Chester,     )  a,    ^,  ^  , ,       ^ 
of  £5,  which                      /     '.                  >  To  the  constables,  &c. 

fine  ihail  be  *^  ^>*-  > 

paid  to  tome  "  Whereas  Thomas  Chaddock,  of  Congleton,  in  the  said  county 

one  of  the  over-   of  Chester,  labourer  was,  on  the  &c.,  at  &c.,  duly  convicted  be- 

poor,  or  to  *'^^®  "®'  ^^^^  undersigned  R.  W.  and  the  Rev.  J.  B.,  two  &c.,  for 

tome  other  that  he  the  said  T.  C.  did,  on  &c.,  at  &c.,  unlawfuUy  assault  aod 

officer  of  the       i^e^t  one  Mary  Goodwin,  of  &c.,  widow,  without  any  just  caoss, 

dlip.Qrp^ce     ^"^  ^^  breach  of  her  Majesty's  peace  ;  and  whereas  we  the  said 

in  which  the 

offence  shall  have  been  committed,  to  be  by  such  overseer  or  ofBcer  paid  over  to  the  me 

of  the  general  county  rate  of  the  county,  riding,  or  division  in  which  such  parish  &c.  fl»«n 

be  situate." 

Sect.  36  enacts  that  no  conviction  under  this  act  shall  be  quashed  for  want  of  form. 

A  conviction  under  sect.  27  ordered  the  penalty  to  be  paid  to  the  treasurer  ot  the 
county  in  which  the  offence  was  committed : — Heldt  that  the  conviction  was  bad  in  this 
respect,  and  no  defence  to  an  action  of  trespass  against  the  convicting  justices. 
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justices  did  then  and  there  adjudge  the  said  T.  C.  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  XS,  and  also  the  further  sum 
of  ^2  for  costs,  amounting  together  to  the  whole  sum  of  £5  ;  and 
I'vliex-eas  we  the  said  justices  did  then  and  there  order  that  the 
said  sums  should  be  paid  by  the  said  T.  C.  on  or  before  the  25th 
of  Ncyember  then  next  ensuing  and  now  instant,  and  in  default 
of  payment  of  the  said  sums  by  him  on  or  before  the  said  25th 
of  ^oFember,  we  did  order  and  adjudge  that  the  said  T.  C.  should 
l>e  imprisoned  in  the  house  of  correction  at  &c.,  in  &c.,  for  the 
space  of  two  calendar  months  from  then  next  ensuing,  unless  the 
said  sums  should  be  sooner  paid  ;  and  whereas  we,  the  said  jus- 
tices, did  then  and  there  further  order,  that  the  said  sum  of  £S 
sliould  be  paid  to  the  treasurer  of  the  said  county  of  Chester,  in 
^'liich  the  said  offence  was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  statute  in  such  case  made  and 
provided,  and  that  the  aforesaid  sum  of  £2  for  costs  should  be 
paid  to  the  said  Mary  Groodwin ;  and  whereas  the  said  T.  C.  hath 
xiot  paid  the  said  sums  of  £S  and  £2,  or  either  of  them,  pursuant 
to  the  above-mentioned  adjudication,  but  herein  hath  made  de- 
&iilt,  these  are  therefore  to  command  you,  the  said  constables,  to 
Apprehend  the  said  T.  C,  and  him  to  convey  to  the  said  house  of 
correction  at  &c.,  and  him  to  deliver  to  the  keeper  thereof,  to- 
gether with  this  warrant.    And  we  do  hereby  command  you  the 
said  keeper  &c.  to  receive  &c.,  and  him  safely  keep  for  the  space  of 
t'wo  calendar  months,  unless  the  said  sums  shall  be  sooner  paid ; 
And  for  your  so  doing  &c.    Given  under  our  hands  and  seals,  at 
^c^  the  26th  of  November,  1845. 

(Signed)        **  Randlb  Wilbraham,  Jun.  (l.  s.) 
**  Jambs  Brierlet  (l.s.)  " 

For  the  plamtiff  it  was  contended,  that  the  warrant 

^m«  invalid,  and  no  defence  to  the  action,  inasmuch  as 

^e  penalty  imposed  by  it  was  directed  to  be  paid  to  the 

^unty  treasurer,  instead  of  to  one  of  the  parish  officers 

^here  the  oflTence  was  committed,  as  prescribed  by  the 

^;  and  the  learned  Judge  being  of  that  opinion, 

directed  a  verdict  to  be  entered  for  the  plaintiff,  with 

£5  damages,  giying  the  defendants  leave  to  move  to 

k*ve  the  verdict  entered  for  them.     In  Easter  Term 

following  Weliby  obtained  a  rule  nisi  accordingly,  and 


1848. 


Chaddock 

V. 
WlLBaAHAM. 


Onch  now  shewed  cause. — The  conviction  could  not 


V. 
WiLBRABAM. 
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1848.  protect  the  justices.  The  27th  section  of  9  Geo.  4,  c. 
CuADDocK  31*  directs,  that  the  fine  imposed  by  the  justices  under 
that  act  shall  be  paid  "  to  some  one  of  the  overseers  of 
the  poor,  or  to  some  other  officer  of  the  parish,  town- 
ship, or  place  in  which  the  offence  shall  have  been  com- 
mitted, to  be  by  such  overseer  or  oflScer  paid  over  to 
the  use  of  the  general  rate  of  the  county,  riding,  or  divi- 
sion in  which  such  parish,  township,  or  place  shall  be 
situate ;"  and,  in  default  of  payment,  the  offender  may 
be  committed  to  prison.  The  conviction,  however,  as 
set  out  in  the  warrant  of  commitment,  orders  the  fiine 
to  be  paid  to  the  county  treasurer,  and  is  therefore  bad. 
There  can  be  no  doubt  that  the  legislature  intended 
that  justices  should  specify,  in  convictions  under  the 
act,  some  person  in  the  neighbourhood  of  the  place 
where  the  ofifence  is  committed  to  whom  the  fine  im- 
posed might  be  paid ;  for,  in  the  form  of  conviction  in 
section  35,  blanks  are  left  for  that  purpose,  to  be  filled 
up  by  the  justices ;  and  it  is  important  that  the  person 
convicted  should  know  and  have  access  to  the  indivi- 
dual whom  he  has  to  pay.  It  may  be  said,  that,  as  the 
fine  must  ultimately  come  into  the  hands  of  the  county 
treasurer,  the  justices  may  name  him  in  the  conviction 
as  the  person  to  receive  it ;  but  the  answer  to  tliat  is, 
that  the  intention  of  the  act,  as  above  mentioned»  would 
be  equally  defeated,  because  the  county  treasurer  may 
be  resident  at  a  distance  firom,  and  at  a  place  unknown 
to  the  person  convicted ;  and  it  would  be  a  hardship  on 
him  to  be  compelled  to  find  out  the  treasurer,  perh^ 
with  much  trouble,  in  order  to  pay  him  the  fine. 

JVelsbyy  Taicnsendy  and  Egertony  contri. — The  misdi- 
rection as  to  the  fine  is  immaterial.  The  intention  of 
the  act  seems  to  be  rather  that  fines  should  be  carried  to 
the  general  account  of  the  county-rate»  and  that  for  that 


V. 
WiLBKAHAM. 
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purpose  they  should  be  paid  to  a  person  who  will  ensure  1848. 
their  getting  there.  If  that  be  so,  then  the  justices  chaddock 
have  only  avoided  circuity  by  ordering  that  this  fine 
should  be  paid  at  once  to  the  county  treasurer,  and  the 
conviction  will  not  be  vitiated  by  it.  This  view  seems 
also  to  be  supported  by  the  35th  section,  which  pre- 
scribes the  conviction  to  b^  in  the  form  there  set  out, 
**or  in  any  other  form  of  words  to  the  same  eflTect." 
[MauUy  J, — The  act  does  not  say  that  the  person  con- 
victed shall  be  obliged  to  go  and  find  out  the  county 
treasiurer :  he  may  live  a  long  way  off;]  The  convic- 
tion might  have  ordered  the  fine  *^  to  be  distributed  as 
the  law  directs  :"  In  re  Boothroyd{a).  It  would  then 
have  been  competent  to  the  person  convicted  to  pay  it 
to  the  overseer,  and  he  might  have  done  so  in  this  case, 
treating  die  treasurer  as  the  person  by  whom  the  fine 
would  ultimately  be  received.  [Maule^  J. — That  would 
have  perhaps  sufficed,  if  the  conviction  had  not  named 
the  treasurer.  It  might  have  been  silent,  but  must  it 
not  be  bound  by  what  it  says  ?]  Not  if  that  was  un- 
necessary :  R,  V.  Jefferies  (b).  If  the  treasurer  must 
receive  the  fine  at  some  time  or  other,  there  is  nothing 
incorrect  in  naming  him  in  the  conviction  as  tiie  peik>n 
to  do  so,  and  it  may  be  treated  as  surplusage :  Massey 
V.  Johnson  (c).  Griffith  v.  Harries  (d),  which  the  learned 
Judge  at  the  trial  thought  was  an  authority  on  the  point, 
was  a  different  case — there  the  person  to  whom  the 
whole  of  the  fine  was  to  be  paid  had  no  right  at  any 
time  to  more  than  a  moiety  of  it,  and  there  was  there- 
fore a  material  variation  from  the  directions  of  the  act. 
Moreover,  the  argument  on  the  other  side  as  to  the  in- 
tention of  the  legislature  fails,  because  if  the  offender  be 


(a)  2  New  Sess.  Cas.  261.  (c)  12  East,  67.. 

\h)  4  T.  E.  767.  {d)  2  M.  &  W.  335. 
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1848.  in  prison,  he  would  have  no  greater  facility  in  getting 
^^""""^^  ^  access  to  the  overseer,  who  is  not  bound  to  visit  him, 
^-  __  than  to  the  county  treasurer ;  and  inasmuch  as  by  the 
5  Geo.  4,  c.  18,  s.  3,  it  would  appear  that  payment  of  a 
penalty  to  the  person  who  has  an  offender  in  custody 
would  be  sufficient ;  that  shews  that  the  name  in  the 
conviction  of  the  person  to  whom  payment  is  to  be 
made,  is  immaterial :  Smith  v.  Sibsan  (a).  The  defect,  if 
it  be  one,  is  only  in  form,  and  the  conviction  is  aided 
by  the  36th  section,  which  provides  "  that  no  conviction 
shall  be  quashed  for  want  of  form." 

CoLTMAN,  J. — I  would  havc  supported  the  warrant 
of  commitment  if  it  had  been  possible  to  do  so ;  but  I 
think  the  justices  were  not  protected  by  it,  on  account 
of  the  defective  way  in  which  they  have  directed  the 
penalty  to  be  paid.  No  doubt  this  was  a  mere  error  on 
their  part,  and  no  blame  can  attach  to  them  for  improper 
conduct.  Mr.  Couch  has  forcibly  described  the  probable 
intention  of  the  act,  and  I  quite  agree  that  it  is  neces- 
sary not  only  that  some  person  should  be  specified  to 
whom  the  penalty  is  to  be  paid,  but  that  that  person 
should  be  one  of  those  mentioned  in  the  27th  section,  in 
order  that  the  person  convicted  may  have  as  little  diffi- 
culty as  possible  in  procuring  his  discharge.  Here, 
however,  the  plaintiff  was  imprisoned  for  not  paying 
one  who  had  no  power  to  receive  the  money,  and  whom, 
by  the  act,  he  was  not  bound  to  pay.  The  imprison- 
ment was  therefore  illegal,  and  we  cannot  disturb  the 
verdict. 

Maule,  J. — Looking  carefully  at  the  35th  section, 
which  gives  the  form  of  conviction,  and  the  blanks  which 

(a)  1  Wils.  163. 
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occur  in  it,  it  will  be  observed  that  there  are  blanks         1848. 

both  before  and  after  the  word  "  to  of ,"     c^I^'^^k 

where  the  person  to  be  paid  is  described.     This  would  '^• 

-  ,  111  1  WiLBRAHAM. 

have  been  unnecessary  had  the  county  treasurer  been 
the  person  to  whom  the  legislature  intended  the  money 
to  be  paid. 

Cresswkll  and  Williams,  JJ.,  concurred. 

Bule  discharged. 
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Juneldth, 


A  pauper  had 
resided  for  ten 
yean  next 
before  the 

gassing  of  the 
&  10  Vict, 
c.  66,  (26th 
August,  1846), 
in  parish  H., 
bat  he  had  been 
in  receipt  of 
parish  relief 
during  the 
greater  part  of 
1844  '.—Held, 
that  he  was 
nerertheless 
irremovable. 


The  Queen  v.  The  Inhabitants  of  Harrow  on  the 

Hill. 

vJN  appeal  against  an  order  of  two  justices  of  the 
county  of  Middlesex  (dated  9th  of  December,  1846), 
for  the  removal  of  Henry  Pritchard,  his  wife  and  family, 
from  the  parish  of  Harrow  on  the  Hill  to  the  parish  of 
Buislip,  both  in  the  said  county ;  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case : — 

The  pauper,  Henry  Pritchard,  resided  in  Harrow 
for  ten  years  next  before  the  26th  of  August,  1846, 
and  continued  to  reside  there  on  that  day,  and  from 
that  day  until  the  9th  of  December,  1846,  when  the 
order  appealed  against  was  made.  During  the  greater 
part  of  the  year  1844,  while  so  residing  in  Harrow,  the 
said  pauper  was  in  receipt  of  relief  from  Buislip,  which 
was  and  still  is  his  place  of  settlement.  It  was  ad- 
mitted that  he  and  his  family  had  become  chargeable 
to,  and  had  received  relief  from  Harrow,  and  that  the 
order  was  in  all  other  respects  regular  and  valid,  except 
so  far  as  the  appellants  contended  it  ought  to  be  quashed, 
inasmuch  as  the  pauper  was,  under  the  provisions  of  the 
9  &  10  Vict.  c.  66,  s.  1,  irremoveable. 

The  respondents  submitted  that  the  pauper,  having 
been  in  receipt  of  relief  during  a  part  of  the  five  years 
next  before  the  application  for  the  order,  and  before  the 
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2€th  of  August,  1846,  the  statute  did  not  apply,  and 
that  the  pauper  was  remoyable.  The  sessions  held  that 
the  pauper  was  not  removable,  and  quashed  the  order, 
subject  to  the  opinion  of  this  Court.  If  this  Court  shall 
be  of  opinion  that  the  pauper  was  removable  from  Har- 
row for  the  reasons  contended  for  by  the  respondents, 
the  order  of  sessions  is  to  be  quashed.  If  this  Court 
shall  thbk  that  the  pauper  was,  under  the  provisions  of 
^  statute,  irremovable  from  Harrow,  the  same  is  to 
be  oonfirmed,  and  the  order  of  removal  to  stand  quashed. 


1848. 


The  QuBKK 

Inhabitants  of 

Har&ow  ok 

TBB  Hill. 


Pashkyy  in  support  of  the  order  of  sessions. — The 
case  distinctly  finds  that  the  pauper  had  resided  in 
Btoow  for  more  than  five  yeans  inunediately  preceding 
^  making  of  the  order  of  removal,  excluding  from  the 
oompbtation  the  time  during  which  he  received  relief  in 
1B44;  and  the  question  is,  whether  the  residence  for 
five  years  mentioned  in  the  9  &  10  Vict.  c.  66,  s.  1  (a), 
iQQ8t  mean  an  unbroken  residence ;  and  also,  whether 
^e  first  proviso  in  the  same  section  is  retrospective  or 
^;  that  is,  whether  it  refers  to  a  residence  previous  to 
Ac  26th  August^  1846,  the  date  of  the  passing  of  the 


(a)  The  9  &  10  Vict.  c.  66, 

*•  1>  enacts,  "  that,  from  and 

*^  the  passing  of  this  act,  no 

P^iBon  shall  he  removed,  nor 

'***W  any  warrant  be  granted 

"*'  the  removal  of  such  person 

^^  any  parish  in  which  such 

^'•''on  shall  have  resided  for 

fi^e  jrears  next  before  the  ap- 

^^tion  for  the  warrant :  Pro- 

^^fd    always,    that  the   time 

ouiin^  which  such  person  shall 

^  *   prisoner  in  a  prison,  or 

^*^  ^  serving  her  Majesty  as 

^*<iicr,  marine,  or  sailor,  or 

J/*^^    as  an   in-pensioner   in 

^*^^ch  or  Chelsea   Hospi- 


tals, or  shall  be  confined  in  a 
lunatic  asylum,  or  house  duly 
licensed  or  hospital  registered 
for  the  reception  of  lunatics,  or 
as  a  patient  in  a  hospital,  or 
during  which  any  such  person 
shall  receive  relief  from  any  pa- 
rish, or  shall  be  wholly  or  in 
part  maintained  by  any  rate  or 
subscription  raised  in  a  parish 
in  which  such  person  does  not 
reside,  not  being  a  bond  fide 
charitable  gift,  shall  for  all 
purposes  be  excluded  in  the 
computation  of  time  herein- 
before mentioned." 
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18jl8.        act     It  is  submitted  that  the  sessions  were  right     Th^ 

lie  QuBtN     *"^®  during  which  the  relief  was  given  is  "  for  all  pur— 

•  .  ,  ?•        .   poses "  to  be  excluded  from  the  computation  of  tim^ 

Inhabitants  of    ^         .  .  .  ^     . 

Harrow  on  mentioned  in  the  previous  part  of  the  section ;  that  time- 
is  five  years^  and  the  residence  being  long  enough  to- 
satisfy  the  act,  irrespective  of  the  year  1844,  the  pauper- 
had  become  irremovable.  It  is  said,  however,  that  the^ 
five  years  must  be  unbroken,  because  the  proviso,  being* 
only  prospective,  does  not  apply  to  any  time  before  the 
act  passed.  That  is  a  question  of  construction,  and  no 
doubt  is  involved  in  the  decision  of  this  case. 

Creast/y  contra. — The  five  years  must  mean  unbroken, 
continuous  years,  immediately  preceding  the  date  of  the 
order.  If  this  be  not  so,  the  effect  would  be,  that  idle 
disorderly  persons,  who  have  passed  alternate  months  in 
and  out  of  prison  in  one  parish  will  have  become  irre- 
movable from  it,  provided  their  residence  there  out  of 
prison  amounts  in  the  aggregate  to  five  years.  This 
cannot  have  been  the  intention  of  the  act.  The  pauper, 
therefore,  not  having  resided  for  five  years  continuously, 
was  removable,  and  the  sessions  were  wrong.  \Denr 
many  C.  J. — Suppose  a  man,  who  has  resided  five  years 
in  a  parish,  and  the  next  day  breaks  his  leg  and  obtains 
parish  relief,  can  it  be  argued  that  he  is  removable,  and 
« that  the  act  does  not  apply  to  his  case  ?  Such  an  argu- 
ment could  not  be  maintained.] 

Per  Curiam. 

Order  of  sessions  confirmed. 
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The  Queen  v.  The  Inhabitants  of  Chatham.  June  19th. 

In  this  case  an  order  had  been  made  by  two  justices  An  order  of 
of  the  county  of  Kent,  adjudging  the  settlement  of  adjudicating 
Agnes  Carter,  a  lunatic  pauper,  to  be  in  the  parish  of  of  a  kmltk*"' 
Stoke  Damerel,  in  the  county  of  Devon,  and  requiring  pauper  to  be  in 

the  p&risb  of 

the  overseers  of  that  parish  to  pay  to  the  treasurer  of  S.,  directed  the 
the  guardians  of  the  Medway  Union,  in  the  county  of  thatpSlhto 
Kent,  certain  specified  sums,  being  the  expenses  incur-  F*^^*^®*^!^ 
red  by  the  parish  of  Chatham,  within  the  said  union,  in  union  of  M.  the 
respect  to  the  said  pauper,  and  for  her  future  mainte-  the  parish  of 
nance  in  the  county  asylum.     On  appeal  by  the  parish  pj^ ofthe* 
of  Stoke  Damerel,  the  sessions  quashed  this  order,  with  ""ion  of  M., 

•  Ill  "**^  incurred  in 

62/.  Ids.  2d.  costs  of  the  appeal,  to  be  paid  by  the  over-  maintaining  the 

seers  of  Chatham  to  the  overseers  of  Stoke  Damerel.        appLled ;  and 

The  order  of  sessions  was  as  follows : —  *^®  ^^!J* 

quashed  the 
order,  and  di- 

"  (Kent.) — Upon  an  appeal  made  unto  this  Court  by  the  in-  rected  the  oyer- 

habitants  of  the  parish  of  Stoke  Damerel,  in  the  county  of  De-  pay  to  the  oyer- 

Ton,  from  an  order  made  by  two  of  her  Majesty's  justices  of  the  seers  of  S.  the 

peace  for  this  county,  dated  the  19th  of  October  last,  whereby  *^^  of  ;f62  for 

the  said  justices  did  adjudge  the  place  of  the  last  legal  settlement  "^  costs  and 

of  one  Agnes  Carter,  a  pauper  lunatic,  to  be  in  the  said  parish  of  charges  which 

Stoke  Damerel,  and  did  order  the  overseers  of  the  poor  of  the  said  ^^^  overseers 

parish  of  Stoke  Damerel  to  pay  unto  the  treasurer  of  the  guar-  ^^^  ^^  *^^  ^^ 

dians  of  the  Medway  Union,  in  this  county,  which  union  includes  about  ibe  said 

the  parish  of  Chatham,  the  sum  of  21.  10^.,  being  the  reasonable  appeal, 

expenses  incurred  by  the  said  parish  of  Chatham  in  and  about  that  the  order** 

the  examination  of  the  said  Agnes  Carter,  and  her  conveyance  to  for  costs  could 

the  lunatic  asylum  for  this  county  ;  and  also  the  sum  of  14?.  3*.  "">'  *>«  niade  on 

9d.y  being  the  expenses  incurred  by  the  said  parish  of  Chatham  ^/j  ^  .  aDncar 

for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  the  to  be  a  party  to 

said  Agnes  Carter  in  the  said  asylum  to  the  time  of  the  date  of  *!»<*  appeal  :— 

the  said  order ;  and  also  to  pay,  weekly  and  every  week,  to  the  orje/^^  -qq^ 

treasurer  of  the  said  asylum,  so  long  as  the  said  Agnes  Carter  as  it  was  suffi- 

should  remain  in  the  said  asylum,  the  sum  of  12^.,  being  the  reason-  cientW  dear 

able  charges  of  the  future  lodging,  maintenance,  medicine,  cloth-  g^bstantiallv 

ing,  and  care  of  the  said  Agnes  Carter.     Now  upon  reading  of  the  the  respondent, 

Kud  order,  and  hearing  counsel,  and  what  could  be  alleged  on  *nd  therefore 

both  sides,  it  is  ordered  by  this  Court  that  the  said  order  so  made  ^^^^^  f^^  costs. 
VOL,  m.                                   T                      .           N.  s.  c. 
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The  QuBBN 

V. 


1848.  by  the  said  justices  be,  and  the  same  is  hereby  in  all  poin^Sy 

quashed.  And  it  is  further  ordered  by  this  Court,  that  the  over- 
seers of  the  poor  of  the  said  parish  of  Chatham  do  forthwith  pay 
Inhabitants  of  unto  the  overseers  of  the  poor  of  the  said  parish  of  Stoke  Dame- 
Chatham,  ^el  the  sum  of  62/.  19*.  2d.  for  and  towards  the  costs  and  charges 
which  the  overseers  of  the  poor  of  the  said  parish  of  Stoke  Da- 
merel  have  been  at  in  and  about  the  said  appeal.'* 

This  order  having  been  brought  up  by  a  writ  of  cer- 
tiorarl) 

Pashley  had  obtained  a  rule  calling  on  the  defendants 
to  shew  cause  why  the  above  order  of  sessions  should 
not  be  quashed.  He  contended,  that  the  sessions  had  no 
jurisdiction  to  make  an  order  for  costs  on  the  parish  of 
Chatham,  inasmuch  as  it  did  not  appear  that  the  overseers 
of  Chatham  were  parties  to  the  appeal,  and  that,  as  the 
parish  of  Chatham  appeared  to  be  in  the  Medway  Union, 
the  overseers  of  that  parish  could  not  have  been  respond- 
ents so  as  to  be  liable  to  pay  any  costs  to  the  appellants. 

Greenwood  now  shewed  cause. — It  is  sufficient  if  there 
is  some  evidence  on  the  order  that  the  overseers  of  Chat- 
ham were  respondents ;  and  there  can  be  no  doubt  that 
they  were  the  persons  in  fact  defending  the  appeal.  The 
costs  depend  on  the  62nd  section  of  the  8  &  9  Vict, 
c.  126  (Lunatic  Act),  under  which  the  order  is  made: 
that  provides,  that,  in  case  of  an  appeal,  ^^  the  guardians 
of  the  union  or  parish,  or  the  overseers  of  the  parish, 
township,  or  place,  or  the  clerk  of  the  peace  of  the  county 
to  which  such  lunatic  was  chargeable  before  such  order 
was  made,  may  defend  such  appeal ;  and  the  persons  ap- 
pealing or  intending  to  appeal,  and  the  persons  defend- 
ing such  appeal,  shall  have  all  the  same  powers,  rights, 
and  privileges,  and  be  subject  to  the  same  obligations  in 
all  respects  as  in  the  case  of  an  appeal  against  a  warrant 
of  removal."  If,  therefore,  the  sessions  were  satisfied 
that  the  overseers  of  Chatham  were  the  persons  in  fact 
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defending  the  appeal^  it  seems  to  follow  that  the  order         1848. 
for  costs  is  rightly  made  upon  them.  j^^^  Queen 

V. 

Inhabitants  of 

Pcuhleyy  contr^ — The  guardians  of  the  Med  way  Chathaji. 
Union  were  the  proper  persons  to  make  respondents. 
The  original  order  was  upon  them ;  and  as  the  cost  of 
maintaining  lunatic  and  other  paupers  is  now  regulated 
by  guardians  in  all  those  cases  where  the  parish  to  which 
a  pauper  belongs  forms  part  of  a  unioD,  and  must  be 
paid  by  them,  they  are  the  proper  and  only  persons  on 
whom  to  make  an  order  for  costs.  The  act  of  Parlia- 
ment no  more  gives  the  option  of  making  either  over- 
seers or  guardians  respondents,  than  it  does  of  making 
either  of  them  appellants.  [Patteson^  J. — We  recently 
decided,  in  Regina  v.  Tyrtohitt  (a),  that  either  might  be 
appellants.]  That  case  only  decided  that  an  order  may 
be  made  on  the  overseers  of  a  parish,  as  well  as  on  the 
treasurer  of  a  union.  The  inconvenience  of  making 
either  guardians  or  overseers  appellants,  is  sufficient  to 
shew  that  the  legislature  never  intended  to  give  the  op- 
tion ;  for,  if  either  may  appeal,  both  may  do  so,  and  then 
it  might  follow  that  one  set  of  appellants  would  enter 
and  respite  their  appeal,  and  the  others  proceed  to  trial 
at  the  same  sessions,  and  then  the  decision  of  justices  in 
the  latter  case  would  be  conclusive  between  the  parties 
in  the  former  when  their  appeal  came  on  to  be  heard. 
The  act,  therefore,  must  be  taken  to  point,  by  the  words 
**the  guardians  of  the  union  or  parish,  or  the  overseers 
of  the  parish,  township,  or  place,"  first,  to  parishes  with- 
in unions,  and  next  to>  parishes  not  forming  part  of  any 
union,  and  to  mean  that  in  the  former  the  guardians 
must  always  be  appellants,  in  the  latter  the  overseers. 
The  same  rule  would  then  hold  as  to  respondents.  It 
is  true  that  the  overseers  are  the  persons  interested, 

(a)  Ante,  p.  163. 
t2 
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1848.        and  not  the  guardians.     The  same  argument  was  used 
The  QuEBN     in  Regina  v.    Wiltshire  (a),  where  Littledaley  J.,  sfdd : 
InhabUants  of   "  I^^^haps  this  may  be  so  in  the  result ;  but  the  guar- 
Chatham.     dians  are,  at  all  events,  immediately  interested,  and  here 
the  order  itself  shews"  (as  in  the  present  case)  "  that  the 
funds  of  the  union  had  in  the  first  instance  been  charged 
with  the  maintenance  of  the  child."     Secondly,  the  or- 
der ought  to  have  stated  who  were  the  respondents.    It 
is  not  enough,  as  is  contended  on  the  other  side,  that 
there  is  some  evidence  of  it,  for  the  jurisdiction  of  the 
sessions  depended  upon  the  fact  that  those  persons  were 
respondents  on  whom  the  order  was  made.     In  Rex  v. 
Bartlett  [b)  it  was  decided  that  the  sessions  could  not 
meddle  with  overseers'  accounts  till  allowed  by  two  jus- 
tices; and  an  order  was  quashed  because  the  allowance 
did  not  appear,  and  there  was,  therefore,  a  want  of  ju- 
risdiction.    The  same  principle  was  upheld  in  Regina  v. 
Spackman  {c).     Moreover,  it  is  a  general  rule  of  law 
that  an  order  for  costs  cannot  be  made  on  any  person 
who  does  not  appear  as  a  party  in  the  proceedings,  even 
though  in  fact  taking  part  in  them,  and  interested  in  the 
event :  Regina  v,  Dodson  {d)y  Evans  v.  Rees  {e\  Hay^ 
ward  V.  Giffard{f). 

Patteson,  J. — In  whatever  way  we  look  at  this  case 
there  is  some  diflSculty  in  it,  owing  to  the  confusion  in 
the  language  of  the  act  of  Parliament.  It  may  be  that 
the  words  "  or  overseers  of  a  parish  "  apply  only  to  a 
parish  not  part  of  a  union.  That  has  been  contended, 
and  it  may  be  so ;  but,  at  any  rate,  it  is  apparent  here 
that  the  original  order  was  made  on  Stoke  Damerel  to 
payto  the  guardia  ns  of  the  Med  way  Union,  not  ex- 


(a)  12  A.  &  E.  793.  {d)  9  A.  &  E.  704. 

(h)  2  Sir.  983.  [e)  2  Q.  B.  R.  334. 

(c)  2  Q.  B.  R.  301.  (/)  4  M.  &  W.  194. 
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peDses  incurred  by  the  union^  but  by  the  parish  of  Chat-        1848. 
ham,  and  whether  it  was  right  or  wrong  in  ordering     '^HTq^wh 
them  to  be  paid  to  the  guardians  in  the  first  place,  or    inj^^b^ti  of 
whether,  as  I  at  first  thought,  it  ought  not  to  have  been     Chatham. 
to  pay  to  the  overseers,  it  is  quite  clear  on  the  face  of 
ihe  order,  that,  either  way,  the  money  was  to  reimburse 
^e  parish  of  Chatham,  and  not  the  Medway  Union. 
The  appeal,  therefore,  was  in  respect  of  an  order  in  fa- 
vour of  Chatham.     But  it  is  said,  that  it  does  not  clearly 
Jtppear  who  defended  the  appeal.     However  that  may 
Xe,  we  cannot  shut  our  eyes  to  the  fact,  that  the  defence 
^really  was  on  the  part  of  Chatham,  and  that,  whether 
^he  overseers  or  guardians  appeared,  Chatham  was  the 
actual  respondent,  and  payment  of  the  costs,  therefore, 
might  be  ordered  directly  on  them. 

Coleridge,  J. — I  am  of  the  same  opinion,  and  I 
'think  all  is  right  as  it  now  stands.     There  can  be  no 
^oubt  that  the  two  parishes  were  the  substantial  par- 
ties.    Then  an  order  has  been  made  to  pay  to  the  trea- 
surer of  the  union ;  but  it  is  evident  that  that  was  for 
the  benefit  of  the  parish  of  Chatham,  because  the  order 
goes  on  to  say,  "  being  the  expenses  incurred  by  the  said 
parish  of  Chatham  for  the  lodging,  maintenance,  &c.  of 
the  said  Agnes  Carter."     That  order  being  appealed 
against,  I  will  give  Mr.  Pashley  the  advantage  of  this 
supposition,  that  the  treasurer  or  the  guardians  were  in 
form  the  respondents:  still  they  would  only  be  so  as 
trustees  for  the  parish.    It  does  not,  however,  necessarily 
follow  that  they  were  in  form  the  respondents ;  and  if 
the  overseers  of  Chatham  were,  then  cadit  qusestio,  and 
the  order  is  clearly  right, 

Erle,  J. — I  think  the  order  is  right.  By  the  62nd 
section  of  the  8  &  9  Vict.  c.  126,  on  the  removal  of  a 
pauper  to  a  lunatic  asylum,  the  parish  on  which  the 
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1848.         order  adjudicating  the  pauper's  settlement  is  made,  has  a 
The  Queen    right  to  appeal,  and  the  appeal  is  to  be  as  against  a  war- 
Inhabitants  of  ^^*  ^^  removal.     Suppose  this  to  be  an  appeal  against 
Chatham,     a  warrant  of  removal,  who  would  be  the  appellants? 
the  parish  to  which  the  pauper  is  to  be  removed ;  and 
if  the  order  is  defended  on  appeal,  the  parish  procuring 
it,  not  the  guardians,  are  the  respondents.     Here  Stoke 
Damerel  has  appealed,  and  somebody  must  be  respond- 
ent.   The  parish  of  Chatham,  then,  is  respondent ;  and, 
construing  the  order  by  the  words  of  the  statute,  it 
.  shews  clearly  enough  that  Chatham  was  respondent, 
and,  therefore,  there  was  jurisdiction  in  the  justices, 
and  they  properly  directed  Chatham  to  pay  the  costs. 

Kule  discharged  (a), 
(a)  Lord  Denman^  C.  J.,  was  absent. 


June  24ih.     The  QuEEN  v.  The  Inhabitants  of  St.  Giles's,  Col- 
chester. 

OnfheremoTal  vJN  appeal  against  an  order  of  two  justices,  dated  the 
widow,  and  her  ^^^^  ^^  May,  1846,  for  the  removal  of  Hannah  Halls, 
J^to's'^'Se"  widow,  and  her  six  children,  from  the  parish  of  St 
respondents  James,  to  the  parish  of  St.  Giles,  both  in  the  borough 
birth  settle-       of  Colchester,  the  Recorder  confirmed  the  order,  subject 

ment  of  the         .^  «  ^„«^ 
husband  in  the    to  a  Case. 

*PP*^JJ*  P*"  The  pauper  Hannah  Halls,  in  her  examination,  stated 
pellantohad  that  she  was  married  on  the  14th  of  April,  1829,  to 
loUng  ground    her  late  husband,  John  Halls,  who  died  on  the  27th  of 

of  appeal,  tra- 
yeraing  the  set- 
tlement, ''that  the  said  H.  Halls  and  her  said  six  children  were  not,  nor  were  any  of  them, 
at  the  time  of  the  date  of  the  said  examinations,  nor  was  J.  Halls,  the  husband  of  the  said 
H.  Halls,  at  the  time  of  his  decease,  legally  settled  in  the  said  parish  of  S:'' — Held,  that 
this  ground  of  appeal  put  in  issue  the  birth  of  the  husband  in  the  appellant  parish. 
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January,  1846,  and  who,  to  the  best  of  her  belief,  had 
never  done  any  act  whereby  to  gain  a  settlement  in  his 
own  right. 

Samuel  Sadler  stated  that  he  knew  the  father  and 
mother  of  the  husband  of  the  pauper,  and  deposed  to 
the  fact  of  John  Halls  being  bom  in  the  parish  of  St. 
Giles ;  and  J.  H.  Church  produced  an  extract  from  the 
register  of  baptisms  belonging  to  the  parish  of  St.  GHes. 

The  only  ground  of  appeal  traversing  the  settlement 
was  as  follows: — '^  That  the  said  Hannah  Halls  and  her 
said  six  children  were  not,  nor  were  any  of  them,  at  the 
time  of  the  date  of  the  said  examinations,  nor  was  John 
Halls,  the  husband  of  the  said  Hannah  Halls,  at  the  time 
of  his  decease,  legally  settled  in  the  said  parish  of  St. 
Giles."  The  remaining  grounds  of  appeal  raised  objec- 
tions to  the  order  of  removal,  the  certificate  of  charge- 
ability,  and  the  examinations. 

The  Recorder  was  of  opinion  that  the  respondents 
were  not  bound  to  give  evidence  of  the  settlement  of  the 
husband  of  the  pauper  in  the  appellant  parish,  and  that 
the  ground  of  appeal  ought  to  have  set  forth  in  what 
other  parish  the  legal  settlement  of  the  paupers  was,  or 
under  what  circumstances  it  was  not  in  the  appellant 
parish. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  Recorder  was  wrong  in  holding  that  the  respond- 
ents were  not  bound  to  give  evidence  of  the  settlement 
of  the  husband  in  the  appellant  parish,  the  order  of  ses- 
sions and  the  order  of  removal  are  to  be  quashed ;  other- 
wise, to  stand  confirmed. 


1848. 


The  QuBEN 

9. 

Inhabitant!  of 
St.  GiLts'Si 

COLCHBSTBR. 


Rodwelly  in  support  of  the  order  of  sessions. — The  ap- 
pellants should  have  stated  positively  that  the  husband 
of  Hannah  Halls  was  not  bom  in  their  parish.  They  do 
not  do  so ;  but  merely  say  that,  at  the  time  of  his  death, 
he  was  not  settled  in  their  parish.     It  is  consistent  with 
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1848.        such  allegation  that  he  was  bom  in  the  appellant  parish. 

The  QuBBN    ^^^9  o^  the  authority  of  several  cases,  the  sessions  were 

Inhabitonts  of  "o^^  in  holding  that  the  respondents  were  not  called  up- 

St.  Giles's,  on  to  prove  that  fact.     In  Begina  v.  Wldecombe  on  the 

COLCHBSTBR.  ,  _ 

Moor  (a),  there  was  a  more  general  allegation  than  the 
present,  namely,  that  the  paupers  were  not  settled  in  the 
appellant  parish  in  any  manner  whatever ;  but  the  Court 
held,  there  ought  to  have  been  a  more  positive  denial  of 
the  birth  of  the  pauper  there.  The  same  degree  of  strict- 
ness was  observed  in  Regina  v.  K{llerby{b),  In  Regina 
V.  Whitley  Upper  {c)y  the  appellants  alleged  in  answer  to 
a  settlement  by  parish  apprenticeship,  ''that  the  requi- 
sites of  Stat.  5^  Geo.  3,  c.  139,  and  more  particularly 
section  5,  were  not  complied  with;"  but  the  Court  held, 
they  were  not  at  liberty,  under  this  ground  of  appeal,  to 
raise  the  objection,  that  the  overseers  had  had  no  notice, 
and  were  not  present  at  the  binding. 

Pashlei/y  contrd. — There  are  cases  in  which  it  may 
be  necessary  to  negative  some  particular  facts  and 
admit  others,  but  that  is  not  so  with  the  simple  al- 
legation of  birth.  In  Regina  v.  Widecombe  on  the 
Moor(d)  there  were  several  traverses,  besides  a  general 
subsidiary  clause,  "  that  the  pauper  was  not  settled  in 
the  appellant  parish  in  any  manner  whatever."  That 
case,  therefore,  on  the  facts,  is  clearly  not  applicable,  as 
appears,  too,  from  the  language  of  the  judges.  In  the 
present  case,  the  examinations  set  out  a  settlement  by 
birth ;  and  as  the  grounds  of  appeal  contain  only  one  tra- 
verse of  the  fact  of  settlement,  that  must  be  taken  with 
reference  to  the  particular  settlement  contained  in  the 
examinations.  In  Regina  v.  Bedingham  {e\  under  a 
general  traverse  of  the  settlement,  the  appellants  were 

(a)  2  New  Sess.  Cas.  589.  [d)  2  New  Sess.  Cas.  589. 

\h)  Id.  26.  \e)  1  New  Sess.  Cas.  105. 

(c)  11  A.  &  E.  90. 


f 
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permitted  to  shew  that  relief  was  given  under  a  mistake.  1848. 

h  Bex  y.  The  Justices  of  Newcastle-upon-Tyne  {a)y  a  TheQusxN 

pereon  was  convicted  of  being  a  rogue  and  vagabond,  ini,a|,Jint8  of 

for  that  he  did  certain  acts ;  the  defendant  gave  notice  St.  Giles's, 

COLCHtSTXR. 

of  appeal,  and  alleged  the  ground  of  such  appeal  to  be 
that  he  was  not  guilty  of  the  said  offence.  The  Court 
held  the  notice  sufficient,  and  the  effect  of  the  allegation 
in  it  to  be,  that  the  defendant  had  been  improperly  con- 
victed on  the  merits,  and  that  the  party  prosecuting  must 
prove  all  the  ingredients  in  the  offence  of  which  the  de- 
fendant had  been  convicted.  The  principle  there  laid 
down  with  respect  to  convictions  is  equally  applicable  to 
orders  of  removal. 

Lord  Denman,  C.  J. — The  ground  on  which  the  re- 
spondents remove  is  the  birth  of  the  husband  of  Hannah 
Halls  in  the  appellant  parish.  The  appellants  allege 
that  the  widow  ^md  her  children  were  not  at  the  date  of 
the  examinations,  nor  was  J.  Halls,  the  husband  of  the 
nid  Hannah  Halls,  at  the  time  of  his  decease,  legally 
settled  in  their  parish.  At  the  trial,  it  was  held  that  this 
ground  of  appeal  was  too  general,  that  the  birth  settle- 
ment was  admitted,  and  that  the  respondents  were  not 
called  upon  to  adduce  any  evidence  in  support  of  the 
settlement  alleged.  I  think  the  sessions  came  to  a  wrong 
conclusion  on  the  effect  to  be  given  to  this  ground  of  ap- 
peal. The  appellants  allege  in  general  terms,  that  the 
paupers  were  not  settled  in  their  parish  at  the  time  the 
order  was  made,  and  then  go  on  to  say,  "  nor  was  the 
husband  settled  in  our  parish  at  the  time  of  his  decease." 
I  do  not  think  that  the  words  "  at  the  time  of  his  de- 
cease "  make  any  difference.  I  do  not  see  why  the  ap- 
pellants should  not  be  at  liberty  to  prove  a  settlement 
^where,  which  would  disprove  the  settlement  as 
alleged. 

(a)  1  B.  &  Ad.  933. 
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1848.  Patteson,  J. — The  examinations  only  disclose  one 

The  QuiBK  settlement,  and  the  ground  of  appeal  refers  to  that  settle- 
Inbabitanti  of  ™®°*>  *°^  ^^^  upon  the  respondents  to  prove  it.  The 
St.  Gilks's,  appellants  might  say  that  the  witness  called  to  depose  to 
the  fact  of  birth  in  the  appellant  parish  was  not  the  wit- 
ness of  truth ;  but  if  they  could  not  break  down  the  wit- 
ness, then  it  is  a  question,  which  does  not  arise  in  the 
present  case,  whether  they  might  prove  a  settlement 
elsewhere.  In  Regina  v.  Widecambe  on  the  Moor  (a)  the 
examinations  disclosed  several  settlements.  In  Regina 
y.  Bedingham{b)  no  settlement  was  disclosed,  but  the 
respondents  relied  on  acts  of  relief  as  evidence  of  settle- 
ment. Here  there  is  only  one  settlement,  and  the  appel- 
lants say,  in  effect,  the  paupers  are  not  settled,  and  that 
is  sufficient  to  call  upon  the  respondents  to  prove  that 
fact. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  lay 
entirely  out  of  my  consideration  the  cases  of  Regina  v. 
Widecambe  on  the  Moor  and  Regina  v.  Bedinghanu 
One  has  been  distinguished  by  my  Brother  Pa^^on,  and 
the  other  I  do  not  rely  upon.  I  shoidd  say,  according 
to  the  strict  rules  of  reasoning,  the  meaning  of  this 
ground  of  appeal  is,  that  the  settlement  is  not  in  the 
appellant  parish.  But  I  think  we  are  not  to  construe 
these  documents  so  very  strictly,  but  rather  to  see  what 
was  the  fair  understanding  between  those  giving  the 
ground  of  appeal  and  those  receiving  it,  as  to  the  ques- 
tion they  came  to  the  sessions  to  try.  I  think  this 
ground  of  appeal  must  be  construed  with  reference  to 
the  examinations  to  which  it  is  directed:  they  only 
state  one  ground  of  settlement;  and  in  such  case  I 
think  it  is  competent  for  the  appellants  to  traverse  it  by 
a  general  denial,     Mr.  Rodtoell  seems  to  draw  a  different 

(a)  2  New  Seas.  Cas.  639.  (b)  1  New  Sess.  Gas.  105. 
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<x>iiGlu8ion  from  the  words  *'  at  his  decease."    The  ex-  1848. 

AininationSy  however,  carry  the  settlement  down  to  the  The  Quebn 

-time  the  order  was  made,  and,  therefore,  the  latter  part  ,  ,  bitanu  of 

snay  be  considered  as  a  useless  addition.  St.  Giles's, 

COLCBBSTBR. 

£rle,  J. — In  one  respect^  examinations  and  grounds 

of  appeal  are  like  pleadings  in  a  civil  action,  because  the 

appellants  have  a  right  to  put  in  issue  the  settlement  or 

any  particular  facts  which  go  to  constitute  a  settlement. 

I  think  the  fair  meaning  of  this  ground  of  appeal  is,  that 

the  paupers  were  not  settled  in  the  manner  alleged ;  and 

I  think  the  appellants  would  be  let  into  evidence  to  prove 

that  fact.     I  think  there  is  a  sound  distinction  between 

this  case  and  Regina  v..  Widecomhe  on  the  Moor.    That 

case  seemed  to  proceed  on  the  salutary  principle,  that 

grounds  of  appeal  were  to  be  construed  according  to  the 

fair  meaning  that  would  be  put  upon  them  by  the  party 

receiving  them.     There  they  consisted  of  several  specific 

traverses,  and  then  concluded  with  a  general  traverse ; 

but  here  there  was  only  one  ground  of  appeal.     It  is  said 

the  denial  is  coupled  with  the  last  words,  ^^  at  the  time 

of  his  decease,"  and,  therefore,  that  it  was  not  a  good 

l^al  traverse;  but  it  appears  to  me,  the  addition  of  those 

words  did  not  have  the  effect  of  withdrawing  the  previous 

denial  of  the  fact  of  birth. 

Order  of  sessions  quashed* 
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July  \lih.  The  Queen  v,  James  Lord. 

An  agreement  1  HE  prisoner  had  been  convicted  under  the  Maaten 
lnte«d"nto'bV  ^^  Servants  Act,  4  Geo.  4,  c.  34,  and  having  been 
an  infant  to       brouffht  UD  bv  habeas  corpus,  a  certiorari  issued  to 

serve  a  master,  ^  .     . 

and  no  one        bring  up  the  conviction,  which  was  as  follows : — 

else,  for  twelve 

infant  entered  "  Lancashire,  to  wit. — Be  it  remembered,  that  on  the  2nd  of 

into  the  service  September,  1846,  at  Rochdale,  in  the  county  of  LancashiiCi 

under  the  James  Davenport,  of  Rochdale  aforesaid,  then  and  there  being 

the  terms  of  ^^  manager  for  John  MasoD,  of  Rochdale  aforesaid,  maehine- 

the  agreement  maker,  personally  came  before  me,  William  Chadwick,  £b^4 

^*  ™"?J*f  '^■*  then  and  there  being  a  justice  of  the  peace  of  the  said  county, 

stop  the  wages  ^^^  upon  the  oath  of  him,  the  said  James  Davenport,  made  com- 

of  the  infant  at  plaint  to  me,  the  said  justice,  that  heretofore,  to  wit,  on  the  29th 

T^  ^w^h^'     ®^  ^^^y  ^^^^  ^^^*  *^  ^^^»  ^^  ^^^'  *^  Castleton,  in  the  said  county 
muter's  steam.  ^^  Lancaster,  James  Lord,  of  Rochdale  aforesaid,  in  consideration 
engine  should     of  the  said  John  Mason  agreeing  to  pay  to  him  the  said  Jamei 
*^*"3r'^°''     Lord  certain  wages,  did  contract  with  the  said  John  Mason  to 
but  the  masutr    serve  him  the  said  John  Mason  as  an  artificer,  to  wit,  as  a  turner, 
was  not  com-      either  on  common  lathes  or  slide  lathes,  as  the  said  John  Mason 
pelled  to  pro-     might  direct,  and  to  make  himself  generally  useful  in  the  work- 
ment  for  the       ^^^P  ^^  ^^^®  ^^^  John  Mason,  during  the  space  of  twelve  months 
infant  during      from  the  said  29th  of  July,  determinable  by  the  said  John  Mason 
^^w^S*  "T      *^  *^y  ^^™®  ^^  ^^^  ^^  ^^®  ^^^  James  Lord  absenting  himself  from 
agreement  was    ^^^  ^^^  service  without  the  said  John  Mason's  consent,  or  being 
inequitable  and  guilty  of  any  misbehaviour,  misconduct,  or  disobedience  ;  and,  by 
void,  and  the      ^hg  g^id  contract,  the  said  James  Lord  agreed  that  he  woold,  at 
a  convktion  of   *^  times  during  the  said  term,  observe  and  obey  all  the  leaaon- 
the  infant  able  commands  and  directions  of  the  said  John  Mason,  and  woold 

under  the  4  work  fifty-eight  and  a  half  hours  in  each  and  every  week  of  the 
for  absenting'  ^^^  term,  and  would  not  engage  in  any  other  business  or  enter 
himself  without  into  the  service  of  any  other  person  during  the  said  term.  And 
^^**  that  the  said  James  Lord  having  accordingly  entered  into  such 

service,  to  wit,  into  the  service  of  the  said  John  Mason,  as  an 
artificer  as  aforesaid,  did  afterwards,  to  wit,  on  the  3rd  of  August 
then  last,  to  wit,  in  1846,  at  Rochdale  aforesaid,  and  beforo  the 
term  of  his  said  contract  was  completed,  and  whilst  the  said  con- 
tract was  subsisting,  wilfully  neglect  to  fulfil  the  said  contract,  to 
wit,  did  unlawfully  absent  himself  from  the  said  service  without 
the  consent  of  the  said  John  Mason,  or  any  lawful  cause  or  ex- 
cuse, against  the  form  of  the  statute  in  such  case  made  and  pn>* 
vided.    And  I,  the  said  justice,  did,  on  the  said  2nd  of  Septem- 
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^^»  1846,  at  Rochdale  aforesaid,  duly  issue  my  warrant  under  1848. 

^y  band  and  seal,  for  the  due  apprehending  of  the  said  James     J^^T^o'^^ 
^^>d,  pursuant  to  the  statute.    And,  in  pursuance  of  the  said  ^^ 

^^Urant,  the  said  James  Lord,  on  this  2nd  of  October,  184G,  at  Lord. 

*y>chdale  aforesaid,  hath  been  brought  before  us,  the  said  Wil- 
^amChadwick,  and  Clement  Roy ds, and  Henry  Kelsall,  Esquires, 
*^g  three  of  her  Majesty's  justices  of  the  peace  of  the  said  county, 
^d  having  heard  the  charge  contained  in  the  said  complaint,  he 
declared  that  he  was  an  infant  under  the  age  of  twenty-one  years, 
whereupon  we,  the  said  justices,-  did  proceed  to  examine  into  the 
nature  of  the  said  complaint  and  the  truth  of  the  charge  contained 
therein.    And  on  this  said  2nd  of  October,  at  Rochdale  aforesaid, 
a  certain  paper  writing  is  produced  by  the  said  James  Davenport 
before  us,  the  said  justices,  in  the  presence  of  the  said  James 
Lord,  which  paper  writing  is  as  follows  : — 

**  'An  agreement  made,  29th  of  July,  1846,  between  John  Mason, 
of  Rochdale,  in  the  county  of  Lancaster,  machine-maker,  of  the 
one  part,  and  James  Lord,  of  Sunny-side,  in  the  aforesaid  county, 
of  the  other  part.  The  said  James  Lord,  for  the  consideration 
hereinafter  expressed,  agrees  with  the  said  John  Mason,  that  he, 
the  said  James  Lord,  according  to  the  best  of  his  skill  and  ability, 
shall  and  will  during  the  space  of  twelve  months  from  the  day  of 
the  date  hereof,  determinable  as  hereinafter  mentioned,  diligently 
and  fisdthfuliy  serve  and  employ  himself  for  the  benefit  of  the  said 
John  Mason,  in  the  trade  or  business  of  ^  turner,  either  on  com- 
mon lathes  or  slide  lathes,  as  the  said  John  Mason  may  direct,  and 
ahaU  at  all  times  during  the  said  term  observe  and  obey  all  the 
reasonable  commands  and  directions  of  him  the  said  John  Mason, 
and  shall  make  himself  generally  useful  in  the  workshop  of  his 
said  master,  and  shall  work  fifty-eight  and  a  half  hours  in  each 
and  every  week  of  the  said  term,  and  shall  not  engage  in  any 
other  buaness  or  enter  into  the  service  of  any  other  person.  In 
consideration  of  which  true  and  faithful  service,  he  the  said  John 
Mason  agrees  that  he  will,  subject  to  the  proviso  next  hereinafter 
contained,  pay  and  allow  unto  the  said  James  Lord  during  the 
said  term,  as  for  wages,  the  sum  of  twenty  shillings  per  week, 
provided  that  if  the  said  James  Lord  shall  be  rendered  in  anywise 
incapable  to  perform  his  duty  in  the  said  service,  or  shall  there- 
from absent  himself  without  his  master's  consent,  or  should  the 
steam-engine  be  stopped  from  accident  or  any  other  cause,  then  in 
any  of  the  said  cases  the  said  John  Mason  may  retain  all  weekly 
or  other  wages  of  him  the  said  James  Lord  during  the  term  he 
■hall  80  absent  himself  or  be  incapacitated.  Provided  also,  that 
he  the  said  John  Mason  may  dismiss  and  discharge  the  said  James 
Lord  from  his  said  service  at  any  time,  and  without  any  notice, 
in  case  of  his  so  absenting  himself  or  being  guilty  of  any  misbe- 
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havioar,  misconduct^  or  dbobedience,  and  thereupon  all  his  wages 
then  due  and  unpaid  shall  become  forfeited  to  the  said  John  Ma- 
son, and  this  agreement  shall  become  void  and  of  no  effect.  As 
witness  my  hand,  this  20th  of  July,  1846. 

(Signed)    *  James  Lord. 

*  Witness,  James  Datenport, 
John  Taylor,' 

— And  on  this  2nd  of  October,  1846,  at  Rochdale  aforesaid,  one 
credible  witness,  to  wit,  J.  Taylor,  upon  his  oath  depoeeth  and 
saith,  before  us  the  said  justices,  in  the  presence  and  hearing  of 
the  said  J.  Lord — *  I  am  a  bookkeeper  in  the  employ  of  J.  Mason, 
machine-maker,  Rochdale.  J.  Davenport  is,  and  for  some  time 
has  been,  Mr.  Mason's  manager  at  his  works  at  Rochdale,  and 
usually  hires  the  servants  and  workmen  employed  there.  On  the 
29th  of  July,  1846, 1  was  present  at  the  works,  and  heard  Mr. 
Davenport  and  the  prisoner,  J.  Lord,  bargain  for  Lord  to  enter 
Mr.  Mason's  service.  Lord  asked  for  one  pound  a  week  wages, 
and  Mr.  Davenport  agreed  to  give  it.  When  they  had  bargained, 
I,  by  Mr.  Davenport's  direction,  wrote  out  that  agreement  *  (being 
the  paper  writing  produced  as  aforesaid  to  us  the  said  justices). 
*  Mr.  Davenport  then  read  it  over  to  Lord,  who  signed  it  in  the 
presence  of  me  and  Mr.  Davenport.  Mr.  Davenport  and  I  wrote 
our  names  as  witnesses.  Mr.  Mason  is  very  seldom  at  the  works.' 
And  on  thb  2nd  of  October,  1846,  at  Rochdale  aforesaid,  one  other 
credible  witness,  to  wit,  William  Mills,  upon  his  oath  depoeeth 
and  saith,  before  us  the  said  justices,  in  the  presence  and  hearing 
of  the  said  J.  Lord — *  I  am  timekeeper  at  Mr.  Mason's  works  at 
Rochdale.  1  remember  the  prisoner,  J.  Lord,  coming  twice  to 
Mr.  Mason *8  works  before  he  was  hired.  On  the  drd  of  August, 
1846,  he  came  at  nine  o'clock  in  the  morning  to  the  works ;  he 
worked  there  until  twelve  o'clock  at  noon,  being  dinner-hour  on 
that  day,  and  then  left,  and  has  not  since  returned  to  work.  He 
had  not  leave  of  absence,  nor  any  cause  for  leaving  Mr.  Mason's 
employment.'  And  on  this  2nd  of  October,  1846,  at  Rochdale 
aforesaid,  one  other  credible  witness,  to  wit,  Samuel  Lord,  upon 
his  oath  deposeth  and  saith,  before  us  the  said  justices,  and  on  the 
part  and  at  the  instance  and  request  and  in  the  presence  and  hear- 
ing of  the  said  J.  Lord — '  I  am  father  of  the  prisoner,  J.  Lord  ; 
he  was  bom  in  August,  1828.'  Therefore,  it  manifestly  appear- 
ing to  us  the  said  justices,  and  every  of  us,  that  the  said  J.  Lord 
is  guilty  of  the  offence  chained  upon  him  in  the  s^d  complaint, 
we  do  and  every  of  us  doth  hereby  convict  him,  the  said  J.  Lord, 
of  the  offence  aforesaid,  and  we  do  and  every  of  us  doth  hereby 
order  and  adjudge  that  the  said  J.  Lord,  for  the  offence 
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be  imprisoned  in  the  house  of  correction  at  Salford,  in  and  for  1848. 

the  said  county,  there  to  remain  and  be  held  to  hard  labour  for       ^     >f     ^ 
the  tenn  of  three  months.    And  it  further  appearing  to  us  and     "^  «"«- 
every  of  us,  by  the  contract  aforesaid  so  produced,  shewn,  and         Lord. 
proved  as  aforesaid  in  the  presence  and  hearing  of  the  said  J.  Lord, 
that  there  are  not,  nor  will  there  be  for  and  during  such  time  as 
the  said  J.  Lord  shall  be  imprisoned  in  the  said  house  of  correc- 
tion pursuant  to  this  conviction,  any  wages  of  him  the  said  J. 
Lord,  therefore,  we  the  said  justices,  or  any  of  us,  have  not  made, 
and  do  not  make,  any  order  touching  the  wages  of  the  said  J.  Lord. 
**  Given  under  our  hands  and  seals,  at  Rochdale  aforesaid,  this 

2nd  of  October,  1846. 

William  Chad  wick  (l.  s.) 

C.  ROYDS  (l.  s.) 

"  H.  Kelsall  (l.  s.)" 

Huddleston  moved  to  discharge  the  prisoner. — The 
prisoner,  being  an  infant,  does  not  come  within  the 
terms  of  the  statute.  It  has  been  held  that  an  infant 
may  bind  himself  for  his  own  benefit,  and  he  may  bind 
himself  an  apprentice^  Gray  v.  Coohson  (a) ;  but  in  this 
agreement  there  is  no  mutuality.  The  prisoner  binds 
himself  to  serve  his  master  for  twelve  months  certain ; 
but  in  case  the  steam-engine  be  stopped  from  accident 
or  any  other  cause,  then  his  master  may  retain  his  wages. 
Circumstances,  therefore,  may  occur,  over  which  the  pri- 
soner has  no  control,  which  may  deprive  him  of  all  power 
to  earn  wages ;  and  still  he  has  no  remedy  against  his 
master,  nor  can  he  serve  any  other  person.  In  Kitchen 
y.  Shaw  (b)  it  did  not  become  necessary  to  decide  the 
question  of  infancy.  By  this  agreement,  the  prisoner, 
if  he  misconducts  himself  or  absents  himself  from  his 
work,  forfeits  his  wages ;  and  there  are  numerous  cases 
which  go  to  support  the  proposition,  that  contracts  en- 
forced by  a  penalty  are  not  binding  on  infants :  Ayliff 
V.  Archdale  (c),  Keane  v.  Boycott  (d),  Bayles  v.  ZHVie- 


(a)  16  East,  13.  (c)  Cro.  Eliz.920. 

lb)  6  A.  &  E.  729.  (d)  2  H.  Bl.  611. 
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1848.        %(a),  Corpe  v.  Overton  (b),  Bac.  Abr.  **  Infant,"  H. 
The  QuKBif    (^)  5  HawL  P.  C,  c  64,  8.  35  (7th  ed.)  [Other  objec- 
tions were  taken  to  the  agreement  and  to  the  conviction.] 


V. 

Lo&D. 


Cowlinff,  contnL— This  agreement  would  be  good  in 
the  case  of  an  adult     It  is  in  substance  an  agreement 
that  the  prisoner  shall  be  employed  for  a  year,  although 
not  actually  so  stated.     The  terms  are  very  similar  to 
those  used  in  Pilkington  v.  Scott  (c),  which  has  been  con- 
firmed by  a  case  of  Hartley  v.  Cumming8(d)y  in  the  Com- 
mon Pleas.     In  the  case  in  the  Exchequer^  the  agree- 
ment was  for  seven  years;  and  it  was  there  urged  to  be' 
in  restraint  of  trade  and  no  adequate  consideration,  and 
Alderson,  B.,  said:  '^  All  the  provisions  of  the  agreement, 
taken  together,  point  clearly  to  an  undertaking  on  the 
part  of  the  master  to  employ  for  seven  years,  and  for 
the  workman  to  serve  on  the  same  terms.*     The  case  of 
infancy  does  not  make  any  difference.     In  Maddon  v. 
White  {e)y  BuUer,  J.,  said :  '^  It  is  laid  down  as  a  gene- 
ral principle,  that,  if  an  agreement  be  for  the  benefit  of  an 
infant  at  the  time,  it  shall  bind  him."     In  Rex  v.  CTul- 
le8fard{f)  it  was  held,  that  an  infant  })auper  might  g^ 
a  settlement  by  hiring  and  service;  and  Bayleyy  J.,  there 
said :  ^^  It  is  clear  that  an  infimt  may  bind  himself  to  a 
stranger.     An  infant  may  make  a  contract  for  his  own ' 
benefit;  he  may  therefore  make  a  contract  for  hiring 
and  service,  for  that  will  be  beneficial  to  him.     It  will 
^ve  him  a  right  to  sue  for  wages.     If  he  does  not  per- 
form his  contract,  although  no  action  may  lie  against 
him,  he  will  be  liable  to  the  statutable  r^ulationa  ap- 
plicable  to  masters  and  servants."     The  Court  will  not 
inquire  into  the  quantum  of  benefit,  because,  if  for  the 

(a)  3  M.  &  S.  477.  {d)  17  L.  J.,  C.  P.,  84. 

\b)  10  Bing.  252.  («)  2  T.  R.  159. 

(c)  15  M.  &  W.  657.  (/)  4  B.  &  C.  94. 
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benefit  of  the*  infant,  the  contract  is  good  in  the  case  of        1848. 
an  infant  as  it  is  in  the  case  of  an  adult.    In  fVood  v.     xh^  Qubbk 
Fenwick  {a),  the  Court  of  Exchequer  seemed  to  think  «• 

that  a  contract  of  hiring  and  service  for  wages  was  a 
contract  beneficial  to  and  binding  upon  an  infant,  though 
it  contained  clauses  for  referring  disputes  to  arbitration, 
and  for  die  imposition  of  forfeitures  in  case  of  n^lect  of 
duty,  to  be  deducted  from  the  wages. 

Huddkstan,  in  reply. — In  the  case  of  PiVdngton  v. 
Scott  {b\  the  judgment  of  the  Court  proceeded  on  the 
terms  of  that  agreement,  which  are  very  different  from 
those  used  in  the  present  agreement.  The  observations 
made  in  Wood  v.  Fenwick  (a),  as  to  the  liability  of  in- 
fimts,  were  not  necessary  to  the  decision  of  that  case. 
In  Corpe  v.  Overton  (c),  Tindal^  C.  J.,  said :  **  Accord- 
ing to  the  old  law,  as  laid  down  in  Coke  Littleton, 
172.  a.,  an  infant  is  not  bound  by  any  forfeiture  an- 
nexed to  a  contract,  and  his  obligation  with  a  penalty^ 
even  for  necessaries,  is  absolutely  void." 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court — This  was  the  case  of  a  conviction  of  a 
aervant  for  unlawfully  absenting  himself  from  his  mas- 
ter's employ,  under  the  4  Greo.  4,  c  34.  The  servant 
was  an  infimt  at  the  time  of  entering  into  the  agree- 
ment The  agreement  authorises  the  master  to  stop 
his  wages  at  any  time  when  the  steam-engine  for  any 
Teason  was  not  working,  but  contains  no  provision 
which  renders  the  master  liable  to  provide  employment 
for  the  defendant,  or  to  pay  him  wages  when  unem- 


(a)  10  M.  &  W.  195.  {h)  15  M.  &  W.  657. 

(c)  10  Ding.  252. 
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ployed.  An  agreement  to  work  for  wages  may  be  for 
his  benefit,  but  an  agreement  to  compel  him  to  serve  at 
all  times,  leaving  the  master  free  to  stop  his  wages  at 
any  time,  cannot  be  so.  It  is  inequitable,  and  wholly 
void,  and  the  conviction  must  be  quashed* 

Conviction  quashed  (a). 

(a)  Before   Lord  Denman^  C.  J.,  PoXUwn^  Cdlerid^  and 
Wightman^  Jb. 


Jufy  l%ih. 


Under  the  sta- 
tute 7  &  S 
Vict.  c.  101, 
jostioes  haye 
jorisdictUm  to 
make  an  order 
in  bastardy  on 
the  pntatiTe 
father  of  an 
illegitimate 
ehild  bom  of  a 
married  wo- 
man, although 
the  statnte  only 
uses  the  words 
"  single  wo- 
man." 


The  QuEEM  V.  Benjamin  Collingwoop,  Esq.,  and 

Anotiier. 

JL  ABBY  had  obtained  a  rule  nisi  for  a  certiorari  to 
bring  into  this  Court  an  order  in  bastardy,  made  under 
the  7  &  8  Vict  c  101,  s.  3,  of  which  the  following  is  a 
copy: — 

*^  Borough  of  Abingdon,  in  the  county  of  Berks,  to  wit. — ^At 
a  petty  sessions  of  her  Majesty's  justices  of  the  peace  for  the  bo- 
rough of  Abingdon,  holden  in  and  for  the  borough  aforesaid,  in 
the  sud  county  of  Berks,  at  the  police  office,  in  the  said  borough, 
on  the  14th  of  October,  1847,  before  us,  Benjamin  Collingwood, 
Esq.,  Mayor,  and  John  Tomkins,  Esq.,  two  of  her  Majesty's  jus- 
tices of  the  peace  for  the  said  county ;  Whereas  one  Mary  Ann 
Bance  ( wife  of  Greorge  Ranee),  residing  within  this  borough,  did, 
on  the  7th  of  October,  1847,  haring  been  delivered  of  a  male  bas- 
tard child  on  the  21st  of  May,  1845,  make  application  to  Benja- 
min Collingwood,  Esq.,  Mayor,  and  one  of  her  Majesty's  justices  of 
the  peace  acting  for  this  borough,  for  a  summons  to  be  senred  upon 
one  John  Huggins,  of  the  borough  aforesaid,  whom  she  alleged 
to  be  the  fsither  of  the  said  child,  and  that  he,  the  said  J.  Hug- 
gins,  had,  within  twelve  months  after  the  birth  of  such  child,  paid 
money  for  its  maintenance,  and  the  said  justice  thereupon  issued 
his  summons  to  the  said  J.  Huggins  to  appear  lit  a  petty  aesaions 
to.be  holden  on  this  day  for  this  borough,  in  which  the  said  jus- 
tice usually  acts,  to  answer  her  complaint  touching  the  premisea ; 
And  whereas  the  said  J.  Huggins  having  been  duly  served  with 
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the  laid  sammoiis  within  forty  days  from  this  day,  the  same  hay- 
ing been  left  at  his  last  place  of  abode  six  days  at  least  before  this 
<lay,  as  18  now  proved  before  us,  and  the  said  Mary  Ann  Ranee 
hafingnow  applied  to  ns  the  justices  in  petty  session  assembled 
for  aa  order  upon  the  said  J.  Huggins,  according  to  the  form  of 
the  statute  in  such  caae  made  and  provided ;  And  it  being  now 
proved  to  us  that  the  said  child  was,  since  the  passing  of  an  act 
passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty,  in- 
tituled **  An  Act  fer  the  further  Amendment  of  the  Laws  relating 
to  the  Poor  in  Enghmd,''  that  is  to  say,  on  the  2l8t  of  May,  1845, 
bom  a  bastard,  of  the  body  of  the  said  Mary  Ann  Ranee ;  And  we 
baving  heard  the  evidence  of  such  woman  upon  oath,  and  such 
other  evidence  as  she  hath  produced  upon  oath,  and  the  evidence 
«f  the  said  Mary  Ann  RaAce,  the  mother  of  the  said  child,  having 
been  corroborated  in  some  material  particular  by  other  testimony 
to  our  satisfiaction,  do  hereby  adjudge  the  said  J.  Hoggins  to  be 
the  putative  father  of  the  said  bastard  child;  and  liaving  r^;ard  to 
all  the  drcumatancea  of  this  case, — ^We  do  now  hereby  order  that 
the  aaid  J.  Huggins  do  jpay  unto  the  said  Mary  Ann  Ranee,  the 
mother  of  the  aaid  bastard  child,  so  long  as  she  shall  live  and  be 
of  soond  mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 
M&teiee  of  transportation,  or  to  the  person  who  may  be  appoint- 
^  to  have  the  eustody  of  such  bastard  diild,  under  the  provisions 
of  the  said  statute,  the  sum  of  one  shilling  and  sixpence  per  week, 
from  the  14th  of  October  instant  until  the  said  child  shall  attain 
tbeage  of  thirteen  years,  or  shall  die,  or  the  said  George  Ranee  shall 
*gaii  live  and  cohabit  with  his  said  wife,  the  said  Biary  Ann 
fiaace,  or  the  said  Mary  Ann  Ranee  shall  marry  again,  after  the 
^Kease  of  her  said  husband,  the  said  George  Ranee.    And  we  do 
Wby  further  order  the  said  J.  Huggins  to  pay  to  the  said  Mary 
Asa  Ronoe  the  sum  of  eleven  shillings,  being  the  costs  incurred 
k  obtaining  this  order.    Given  under  our  hands  and  seals  at  the 
Wttbos  aforesaid/' 


1848. 

The  Queen 

V* 

COLLING- 

WOOD. 


OodsoHBsd  Carrington  shewed  cause  (a). — It  appears  on 
^fiice  of  the  order  that  the  mother  of  the  bastard  child 
M  a  married  woman ;  and  the  objection  to  it  is,  that, 
>iooe  the  passing  of  the  7  &  8  Vict  c.  101,  the  justices 
We  no  jurisdiction  to  make  such  an  order.  That  sta- 
tete,  m  section  2,  uses  the  term  ^^  single  woman;"  and 
^  8  &  9  Vict  c.  10,  s.  1,  after  reciting  that  certain 


(«)  Before  Lord  Demnan,  C.  J.,  PaUewn^  Wightman^  and 

^  Ja. 
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1848.        questions  had  been  ndsed  as  to  the  validity  of  otde 

^^"q^^    made  under  the  fonner  act^  enacts,  that  all  proceeding's 

^   ^*  set  forth  *^  according  to  the  forms  in  the  schedule  ai^o 

weoB.       nexed,  or  to  the  like  tenor  or  eflfecty  shall  be  valid  ac^ad 

sufficient  in  law."    The  stat.  18  Eliz.  c  3,  uses  ti — ae 

words,  '^  begotten  and  bom  out  of  lawful  matrimony      ^ 

in  the  6  Geo.  2,  c.  31,  the  enactment  is, ''  if  any 

woman  shall  be  delivered  of  a  bastard  cfaild,*^  Ac. ; 

in  Rex  v.  Luffe  (a),  the  Court  held  the  only  quQBti« 

under  those  statutes  to  be,  whether  the  child  was  by 

a  bastard    Le  Blanc,  J.,  there  says,  *'  The  second  olij< 

tion  has  been  properly  abandoned;  because  it  comes       in 

effect  to  this  question,  whether  a  child  proved  to  b*"^  a 

'  bastard  be  not  the  same,  for  the  purpose  of  these  act^    ^ 

Pailiament,  as  a  child  bom  out  of  matrimony,  or  buii^  ^ 

a  nngle  woman  ?    To  be  sure  they  must  be  consideKr~ed 

as  the  same  thing."    That  case  was  f<dlowed  by  Bes^^  ^* 

T^bbenham  (A),  where  it  was  held  that  a  married  wui*-*""*" 

in  the  absence  of  her  husband,  being  pr^nant  witK=^^  & 

duld  which  when  bom  would  be  by  law  a  bastard,  i«  --^'^ 

movable  as  an  unmarried  woman,  under  the  35  Geo»       ^ 

t5.101. 

Parry,  contra,— The  statute  7  &  8  Vict,   c  lC^^» 

which  repeals  all  former  acts  on  the  subject,  uses  t "^ 

phrase  '^  if  any  sinffle  woman  shall  be  delivered  of  a 
tard,"  &c. ;  and  in  the  8  &  9  Vict  c  10,  the  expresft^ 
sinffle  woman  is  repeated  in  all  the  forms  there  giv< 
The  legislature,  therefore^  has  expressly  limited  theo] 
ration  of  the  statute,  and  the  reason  tor  so  doing  mig*'**'*^ 
be  to  relieve  magistrates  from  the  necessity  of  adjudi^Ji^       ' 
ing  upon  nice  and  difficult  questions,  «uch  as  wheti^^'^^ 
the  non-access  of  the  husband  was  such  as  to  make  ^^ 


child  iUegitimate  in  law  or  not.     The  difficulty  wb^  ^ 


(a)  8  East,  198.  (b)  9  East,  dSa 
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arose  under  the  terms  used  in  earlier  statutes  in  Rex  v. 
Luffe(a)f  and  Rex  v.  THbbenliam  (i),  have  now  been  re- 
moved by  the  positive  words  of  an  act  of  Parliament.  If 
this  be  not  the  proper  constniction  of  the  act^  still  the 
order  would  be  defective^  for  not  alleging  non-access  on 
the  part  of  the  husband ;  because  the  ordinary  presump- 
tion ist,  that  a  child  bom  of  a  married  woman  is  legiti- 
mate. The  order  is,  moreover,  irregular  in  another  re- 
spect. By  section  5,  the  time  during  which  the  order 
^hall  continue  is  limited,  and  the  circumstances  which 
will  exonerate  the  putative  father  specified;  but  the  act 
nowhere  justifies  the  continuance  of  the  order  in  the 
manner  in  which  this  is  drawn  up,  namely,  till  the  hus- 
band shall  return  and  cohabit  with  his  wife. 

Cur.  adv.  vult 

Lord  Denhan^  C.  J.,  now  delivered  the  judgment  of 
the  CourU — The  single  question  is,  whetiier  a  married 
woman,  becoming  the  mother  of  an  illegitimate  child,  is 
within  the  7  &  8  Vict.  c.  101,  which  authorises  the  jus- 
tices to  make  an  order  of  bastardy.  The  language  of  the 
istatute  applies  only  to  a  single  woman,  so  did  the  lan- 
guage* of  the  statute  6  Geo.  2,  c.  31 ;  yet  Lord  Ellen- 
borough^  C.  J.,  and  the  whole  Court,  in  Rex  v.  Luffe  (a), 
iidd,  that  an  order  might  be  made  on  the  putative  father 
of  the  bastard  child  of  a  married  woman,  who  was  t(f  be 
considered  single  under  the  existing  drcumstances  and 
&t  tiiat  purpose.  The  act  last  named  is  repealed,  in- 
deed, by  that  now  in  force;  but  the  authority  and  the 
reason  of  the  dedsion  remun  unimpaired,  and  the  law 
difRorendy  interpreted  would  £sul  to  reach  a  very  large 
proportion  of  illegitimate  children.  We,  therefore,  think 
that  we  must  hold  thb  order  good. 

Bule  discharged. 
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COLLINO- 

WOOD. 


(a)  a  £a8t,  103. 


{b)  0  £a3t,  388. 
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Jul^  I2ih.  The  Queen  v.  The  Inhabitants  of  Glossop* 

On-^  This  was  an  appeal  against  an  order  of  two  magis- 
odb^  i^dd  trates  of  the  county  of  Chester,  dated  the  20th  of  July, 
l^^^PJJ^  1846,  for  the  removal  of  Margaret  James,  widow  of 
9  &  10  Vict.  John  James,  and  her  four  children,  from  the  township 
removal  of  a  of  Mottram,  in  the  county  of  Chester,  to  the  paiidi  of 
whoiui^^ded  Glossop,  in  the  county  of  Derby,  The  order  was  oon- 
^?MrS  ^^  firmed  by  consent,  without  hearing  evidence,  the  ftcts 
widow  in  the  and  acknowledgment  of  a  settlement  by  relief  in  the 
p^ri^for  appellant  parish  being  admitted,  subject  to  the  opiniom 
more  than  five     f  ^^  Q^^^^  ^f  Queen's  Bench  on  the  following  case  :— 

yean  preTioos  ^'  o 

to  the  appUca-  The  examinations,  so  far  as  they  are  material,  proved 

warrant,  bat  that  the  husband  of  the  pauper  died  about  two  years 

had  nerer  4en  ^S^ '  ^^  ^  ^^  place  of  settlement  was  in  the  appellant 

carried  into  parish,  in  right  of  his  father,  Samuel  James,  who  was  a 

removal:—  Settled  inhabitant,  and  was  relieved  by  the  overseers  of 

Bidenceaa  wife  the  poor  of  Glossop  in  and  about  1812,  the  said  J<Am 

^•^^  rwAdmce  J*^"^®®  being  then  about  twelve  years  of  age,  and  forming 

as  widow,  and  a  part  of  his  father's  family  residing  in  the  respondent 

per  irremoT-  township ;  that  Samud  James  continued  to  reside  there 

^^HM  also  ^^^  ^  death,  in  1837 ;  that  he  was  also  relieved  by 

that  such  irre-  ^^  overseers  of  the  poor  of  Glossop  aforesaid  with  a  re- 

morabihty  did  n      ^       i 

not  create  a  gular  sum  of  moucy  weekly,  for  about  two  years  next  pre- 
^.JjLr  cedmg  his  death,  and  his  widow  for  two  years  afterwards, 
such  order.  r^^  following,  80  far  as  affects  the  present  case,  were 

the  grounds  of  appeal :  that  the  sud  order  or  warrant  ifl 
nuU,  inoperative,  and  cannot  legally  be  executed,  nor  can 
the  pauper  therein  mentioned  be  lawfully  removed,  be- 
cause, from  1830  up  to  the  time  of  application  being 
made  for  the  said  order  or  warrant,  being'  a  period  of 
five  years  and  upwards,  the  said  Margaret  James,  as  well 
during  the  lifetime  of  the  said  John  James,  her  late  hus- 
band, as  after  his  decease,  and  their  four  children,  in  the 
said  order  or  warrant  mentioned,  resided  in  the  parish  of 


TRINITY  VACATION,  12  VICT.  257 

MottniDi  in  Longdendale,  in  the  said  oounly  of  Chester^        1848. 
to  wit,  in  your  township,  in  the  said  parish,  and  are    xhT^^K 
therefore  irremovable  by  statute.    It  was  admitted,  that   ,  ,  ,  ^- 

"^  Inhabitants  of 

Do&e  of  appeal  had  been  served  on  the  overseers  of  the  Glossop. 
leqpondent  township  on  the  8th  of  August,  and  within 
twen^-cme  days  after  the  making  of  the  said  order  of 
zeoioTB],  and  that  in  consequence  the  pauper  was  not  re- 
moTedfincHn  Mottram,  where  she  had  resided  for  upwards 
of  tw^ty  years.  It  was  also  admitted,  that  neither  her 
late  husband  nor  herself  had  ever  received  relief  &om  the 
puuh  of  Glossop,  and  that  on  the  8th  of  June  last  she 
became  chargeable  to  the  said  township  of  Mottram,  and 
contiooed  so  chargeable  until  the  making  of  the  said 
order  of  removaL 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther on  the  facts  stated  in  these  examinations  the  said 
paoper  and  her  four  children  may  be  removed  firom  Mot- 
tram to  Glossop  under  the  order  of  removal  in  question, 
orwhether,8ince  the  passing  of  the  9  &  10Vict.c66,they 
ve  irremovable,  and  whether  the  appellants  had  a  right 
of a[^)ealing  before  actual  removal,  inasmuch  as  they  rely 
on  the  applicability  of  the  statute,  and  do  not  deny  the 
paupers'  statement  in  their  grounds  of  appeal.  If  the 
Court  should  be  of  opinion  that  the  paupers  may  be  re* 
looved  firom  Mottram,  or  that  the  appellants  could  not 
avul  themselves  of  the  statute  before  removal,  then  the 
said  order  of  sessions  to  be  confirmed ;  but,  if  the  Court 
^lumld  be  of  a  contrary  opinion,  then  the  said  order  of 
B^ns  to  be  quashed. 

Pickering,  in  support  of  the  order  (a), — This  order  was 
"»«de  on  the  20th  July,  1846,  and  the  stat  9  &  10  Vict. 
^  66,  passed  on  the  26th  of  August  in  the  same  year. 
^0  removal  has  taken  place  under  this  order,  and  it  may 
^  admitted  that  no  removal  can  now  in  fact  take  place : 

yV  Before  Lord  Denmam,  C.  J.,  PaUcson,   Wightman^  and 
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1848.  Bexv.  WiUoughby  {a).  The  6rder  was  valid  at  the  lime 
The  QusiK  ^^  '^^  made;  and  the  appellants  having  appealed  on  the 
-jj[r  f  ^^'^^^^  of  the  order  might  have  contefited  the  settlen^ent 
Globbop.  on  such  appeal,  bnt  could  not  avail  themselveB  dPa  new 
-n^t  of  appeal,  which  was  created  by  a  statute  which  was 
passed  after  theovderwas  made.  The  words  of  the  stfr- 
tttte  are,  ^^  that  from  and  after  the  passing  of  this  act,  no 
person  shall  be  removed,  nor  shall  any  wamint  of  i^ 
noovalbegrantedfortheremovalof  any  person,  from  any 
parish  in  which  such  person  shall  have  resided  ftr  five 
years  next  before  the  application  for  the  warrant.*^  'Iliese 
words  are  dearly  prospective,  and  cannot  apply  to  an 
order  made  before  the  passing  of  the  act  As  to  the 
second  point,  the  pauper  here  resided  in  the  xeepondent 
pariah  partly  M  a  married  wooMui  and  p«rtly  as  ^»  widow. 
The  act  did  not  contemplate  such  a  state  of  things,  but 
requires  a  residence  for  the  whole  time  in  her  own  right 

Effertan,  contr&. — The  provisions  of  the  statute  apply 
both  to  the  making  of  and  execution  of  the  order,  and 
as  it  is  dear  that  these  provisions,  after  five  years*  re»- 
dence,  will  prevent  the  execution,  it  is  submitted  that 
they  may  form  a  ground  of  appeal  against  the  order 
itself;  indeed,  it  would  be  a  great  hardsliip  upon  uie 
appellants  if  they  were  not  permitted  to  rely  upon  this 
statute,  as  the  order,  if  confirmed,  will  be  evidenee 
against  the  appellants  at  any  time  hereafter.    The  ques- 
tion was  raised,  though  not  decided,  in  Regina  v.  Tke 
Justices  of  Middlesex  {liy    As  to  the  other  point,  there 
has  been  a  residence  for  five  years  in  the  reeqponctent 
parish,  suffident  to  satisfy  the  statute,  the  words  of  whoch 
are,  ^^  shall  have  redded,"  and  it  is  not  necessary  tliat 
such  residence  should  be  in  the  same  right. 

Cur.  adv.  vult. 
(a)  4  A.  &  E.  143.  {b)  16  L.  J.,  (M.  C),  135. 
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Lord  Denman,  C.  J.^now  delivered  the  judgment  of  the        1848. 
Court. — In  this  case  the  question  was  raised,  whether    f|^  qubbn 
jresidenoe  as  widow  would  coalesce  with  residence  as  wife   ,  ^  .?-  ^  . 

Inhabitants  of 

to  complete  the  five  years'  residence  required  for  irremov-      Globsop. 
^ility,  and  we  are  of  opinion  that  it  would.     Such  resi- 
^eooeismthin  thetermsof  the  statute^ — ^it  is,  ^'residence;" 
and  we  see  no  reason  why  full  effect  should  not  be  given 
to  the  mieanbg  of  that  word*    The  question  also  was 
xaised,  whether  the  statute  created  a  ground  of  appeal 
agwnst  an  order  of  removal  made  before  the  statute,  and 
^alid  at  the  time  it  was  made,  by  reason  that  the  pauper 
had  become  irremovable  before  the  time  the  appeal  was 
heard ;  and  we  think  this  question  ought  to  be  answered 
in  the  negative.    The  appeal  was  given  by  the  13  &  14 
Car.  2,  to  any  person  aggrieved  by  the  judgment  of  the 
two  justices.     Now,  the  order  offered  no  ground  of  com- 
plaint, having  been  vaUd  when  made,  and  not  having  been 
acted  on  by  removing,  since  the  statute  had  taken  away 
the  power  of  removing.    As  the  statute  provides  that 
BO  person  shall  be  removed,  and  that  no  warrant  shall  be 
granted,  it  appears  to  us  that  effect  can  only  be  given  to 
both  clauses  by  deciding  that  the  pauper  may  become  irre- 
movable, although  a  valid  order  existed    The  sessions, 
therefore,  did  right  in  confirming  the  order.    But  as  the 
order  is  not  to  be  acted  upon,  and  the  only  use  of  the 
confirmation  is  as  evidence  of  the  settlement  in  case  the 
question  should  arise  hereafter,  and  as  the  circumstances 
are  peculiar,  we  would  suggest  that  the  entry  of  the  judg- 
ment by  some  such  expression  as  **  order  confirmed,  al- 
.  though  the  pauper  has  since  it  was  made  become  irre- 
movable under  it,''  would  exphun  the  matter  in  case  it 
should  be  necessary  hereafter  to  recur  to  it 

Order  of  sessions  confirmed* 
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It  is  not  neoes- 
gary  that  eadi 
examinatioii  on 
which  an  order 
of  removal  it 
founded  should 
contain  a  sepa- 
rate heading. 
It  is  sufficient 
if  the  heading 
of  the  first  con- 
tain the  names 
of  all  the  wit- 
nesses, and  the 
statement  of 
each  witness 
refers  to  sach 
heading. 


The  QuBEN  V.  The  InhaUtants  of  St.  Michael's, 

COYENTBY. 

Lf  N  appeal  against  an  order  of  two  justioes,  for  the 
removal  of  Daniel  Adkins^  his  wife,  and  three  children, 
from  the  parish  of  Leamington  Priors  to  the  parish  of 
Coventry,  the  sessions  confirmed  the  order,  subject  to  a 
case* 

The  examinations  on  which  the  order  was  founded 
commenced  as  follows : — 

**  County  of  Warwick,  to  wit. — The  examination  of  Daniel 
Adkins,  painter,  at  present  residing  in  the  parish  of  Leamington 
Priors,  in  the  said  county,  and  of  Richard  Croyden,  assistant- 
overseer  of  the  poor  of  the  said  parish  of  Leamington  Priors,  and 
James  Thomas  Haroourt,  relieving  officer  of  the  Leamington 
Priors  district,  in  the  Warwick  Union,  hoth  of  Leamington 
Priors  aforesaid,  touching  the  last  place  of  legal  settlement  of 
the  said  D.  Adkins,  taken  on  oath  before  us,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  at  Leamingt(m 
Priors,  in  the  said  county,  this  19th  day  of  August,  1846,  upon 
a  certain  complaint  of  the  churchwardens  and  overseers  of  the 
said  parish  of  Leamington  Priors  unto  us,  that  the  said  D.  Ad- 
kins, with  his  wife  and  three  children,  have  come  to  inhabit,  and 
are  now  inhabiting  in  the  said  parish,  not  having  gained  a  settle- 
ment therein,  nor  produced  any  certificate  acknowledging  them- 
selves to  be  settled  elsewhere,  and  that  the  said  D.  Adkins  is  now 
actually  chargeable  to  the  said  parish. 

*'  The  said  D.  Adkins,  on  his  oath,  saith.  (Then  followed  his 
deposition.) — Taken  and  sworn  by  the  said  D.  Adkins,  the  day 
and  year  and  at  the  place  above  written,  before  us  the  justices 
aforesaid.  H.  T.  Chamberlain,  R.  Likorish. — Signed,  D.  Adkins. 

*^  The  said  Richard  Croyden,  on  his  oath,  saith.  (Then  fol- 
lowed his  deposition.) — Taken  and  sworn  the  day  and  year  and 
at  the  place  above  written,  before  us  the  justices  aforesaid.  H* 
T.  Chamberlain,  R.  Likorish. — Signed,  R.  Croyden. 

«  The  said  J.  T.  Harcourt  (similarly).'* 


The  appellants  objected  in  one  of  their  grounds  of  ap- 
peal, that  **  the  order  is  bad  and  illegal,  because  it  does  not 
shew  that  the  said  justices  had  jurisdiction  to  make  the 
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same ;  and  that  the  examinations  on  which  it  is  grounded        1848. 
are  incomplete,  insufficient,  imperfect,  and  defective,  be-     xbe  Qubkn 
cause  they  do  not  set  forth  or  shew  that  they  were  taken  «• 

.       .  .     .  .  Inhabitants  of 

before  justices  having  jurisdiction  and  authority  to  take  St. 

thp  RftmP  "  Michael's, 

me  same.  CovmmiY. 

On  the  trial  of  the  appeal,  it  was  contended,  on  behalf 
of  the  appellants,  that  the  examinations  on  which  the 
order  was  made  did  not  appear  to  be  separately  perfect 
and  complete ;  and  that  each  of  the  examinations  mate- 
rial to  support  the  order  did  not  shew,  without  refer- 
ence to  any  other  examination,  that  it  was  taken  before 
justices  who  had  authority  to  take  it,  and  that  the  exa- 
minations, therefore,  were  defective  and  bad,  and  insuf- 
ficient to  support  the  order. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  examinations  are  defective  on  the  objection  taken 
at  the  triaL  If  the  Court  should  be  of  opinion  in  the 
affirmative,  then  the  order  of  removal  and  order  of  ses- 
aons  to  be  quashed ;  if  not,  both  orders  to  be  confirmed* 

Hayes  and  BiUlestofiy  in  support  of  the  order  of  ses- 
sions (a). 

MeUor  and  Sir  E.  Wilmoty  conird,  relied  on  Regina 
V.  RatcUffe   Cidey  {b\    and   Regina  v.   SMpstan-upon" 

SUmr  (c). 

Cur.  adv.  vidt 

Lord  Dekman,  C«  J.>  now  delivered  the  judgment  of 
the  Court. — In  this  case  there  was  one  heading  for  the 
examination  of  several  witnesses,  containing  all  their 
names  and  all  the  requisites  for  a  heading,  and  the  state- 
ment of  each  witness  referred  to  the  heading,  his  name 


(a)  Before    Lord    Denman^        (b)  2  New  Seas.  Cas.  362. 
C.  J.,  CoUridgt  and  Erky  Js.  (c)  1  New  Seas.  Cas.  230. 
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1848.        being  stated  as  the  said  name,  and  the  oli^ction  was. 

The  QuBKN    *^*^  there  ought  to  be  a  separate  heading  repeated  for 

V-  each  witness ;  but  there  is  no  authority  for  such  an  ob- 

Inhabitants  of..  i.t.  «  i  •irm 

St.         jection,  and  we  think  it  ought  not  to  be  sustained.   The 
CovSwTiLY.'    order  of  sessions,  therefore,  is  confirmed. 

Orders  coniSnned. 


July  12.       The  QuBEN  o.  The  Inhabitants  of  St.  Mary,  White*      - 

C^APEL• 

sut.  9  &  10  UN  appeal  against  an  order  of  two  justices  of  the 
Tt't^,  county  of  Surrey  (dated  11th  August, '1846);  for  «» 
that "  no  wo.    removal  of  Sarah  Badman,  widow,  and  her  five  chil- 

man  rending  m 

any  parbh  with  dren,  from  the  parish  of  St  Mary  Magdalen,  Bermond- 
the  time  of  hU  ^Jy  ^  ^be  Said  county,  to  the  parish  of  St  Mary, 
^ov^i?  Whitechapel,  in  the  county  of  Middlesex,  the  sessions 
shall  any  war-    confirmed  the  order,  subject  to  the  opinion  of  this  Coiirt 

rant  be  granted  . 

for  her  removal  OU  the  following  caSe :  — 

rUiTfor  twdVe  William  Badman,  the  husband  of  the  pauper,  was 
^*^®°^  residing  in  the  parish  of  St.  Mary  Magdalen,  Ber- 

after  hit  death,  mondsey,  at  the  time  of  his  death,  which  took  place  en 
a  widow."  The  the  6th  June,  1846.  His  now  widow,  the  pauper,  was 
opln!Sm*26th  residing  with  him  in  the  said  pansh  at  the  time  of  hb 
August,  1S46 :   death.     On  the  11th  August,  in  the  same  year,  an 

—Held,  that  .       .  ^^ 

though  an  order  Order  was  made,  by  two  justices,  for  the  removal  of  tlie 
o^a^'i^T'^  pauper  and  her  five  children  from  the  add  pariah  of 
Wore^hTlL  ^^  ^'^  Magdalen  to  the  said  parish  of  St  May, 
ing  of  the  act,    Whitechapel,  as  the  place  of  their  legal  settlement     A 

wasavalid  i*    i  . ,        j        .  ,  ^  i  /i    , 

order,  yet  the  copy  of  the  said  Order,  together  with  a  copy  of  the 
SbepaupcrSre-  examinations,  and  a  notice  of  chargeability,  were  duly 

movafble  under 

it,  and,  the 

pauper  having  been  removed  under  it  after  the  passing  of  the  act,  that  such  irremoTabUity 

was  a  good  ground  of  appeal  against  the  order. 
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flerved  on  the  parish  officers  of  St.  Mary,  Whitechapel, 
on  the  same  daj.  On  the  26fch  of  the  same  month  of 
iLUgust,  the  act  9  &  10  Yict.  c  66,  came  into  operation. 
On  llie  3rd  September,  in  the  same  year,  the  pauper 
md  her  five  duldren  were  removed  by  virtue  of  the 
said  order.  On  the  Ist  October,  in  the  same  year, 
notice  and  grounds  of  appeal  against  the  siud  order  were 
'  sent  by  the  parish  officers  of  St  Mary,  Whitechapel, 
to  the  parish  officers  of  St.  Mary  Magdalen,  and  the 
appeal  was  heard,  after  adjournment,  at  the  next  Epi* 
phany  Sessions  for  the  county  of  Surrey.  The  pauper 
had  continued  to  reside  eince  her  husband's  death,  and 
at  the  time  of  her  removal  under  the  said  order  was 
residing,  in  the  parish  of  St.  Mary  Magdalen;  and 
during  all  that  time  had  remained  a  widow,  and  un«- 
nmrriied. 

At  the  hearing  of  the  appeal,  the  pauper's  settle- 
Bient  in  St.  Mary^  Whitechapel,  was  not  disputed; 
bat  it  was  <X)ntended,  on  behalf  of  the  appellants^  that 
the  pauper  was  rendered  irremovable  by  the  operation 
of  the  9  &  10  Vict  c.  66,  s.  2.  On  behalf  of  the  re- 
qxmdents,  it  was  contended,  first,  that  the  provisions 
(tf.tfae  said  act»  with  reference  to  widows,  are  not  retro- 
spective, and  that,  as  the  pauper  had  become  a  widow 
bofoie  the  passing  of  the  act,  she  was  removable;  and, 
ieoondly»  thai  if  the  said  act  was  retrospective,  and  the 
pauper  therefore  was  not  removabki,  yet  that  the  order 
of  removal  having  been  good  and  valid  at  tiie  time  when 
it  was  made,  such  irremovability  did  not  render  the 
order  invalid,  and  was  no  ground  for  quashing  it  on 
mppeaL 

The  questions  for  the  opinion  of  this  Court  are, 
£iit>  whether  the  pauper  was,  under  the  circum- 
stauces  stated,  irremovable  at  the  time  when  the  re- 
moval took  place ;  and,  secondly,  whether,  if  she  was 
then  irremovable,  such  irremovability  was  a  ground  for 
quashing  the  said  order  on  appeal.     If  this  Court  shall 
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1848. 
The  QuBKN 

V. 

Inhtbitanti  of 

St.  MxRTf 

Whits- 

CHAPEL, 
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1848.        be  of  opinion  that  the  pauper,  under  the  drcumstances 

Tlie  QuKBN    8^t®<^  w*8  removable  at  the  time  when  the  removal 

V*  took  place,  or  that,  although  not  then  removable,  such 

Inhabitants  of    .  l-         xu  -J 

St.  Mary,  irremovabiutj  was  no  ground  for  quauung  the  aaid 
order,  in  either  or  both  of  these  cases  the  order  of 
sessions  is  to  be  confirmed ;  but  if  this  (Tourt  shall  be 
of  opinion  that  the  pauper  was  imranovable  at  the  time 
the  removal  took  place,  and  also  that  such  irremovability 
was  good  ground  for  quashing  the  said  order,  then  the 
order  of  sessions  is  to  be  quashed. 


Whitb- 

CHAPBL. 


WalUnger  and  Knapp^  in  support  of  the  order  of 
aions  (a). — There  are  two  questions  for  the  considera* 
tion  of  the  Court,  and  the  appellants  must  make  out 
both : — first,  was  the  pauper  irremovable  in  law  at  the 
time  she  was  removed  under  the  order?  secondly,  can 
the  appellants  shew  sudi  irremovability  as  a  ground  of 
appeal  against  an  order  which  was  valid  when  it  was 
made  ?  The  first  question  depends  up(Hi  the  coDstmc^ 
tion  to  be  put  upon  the  2nd  section  of  the  stat.  9  &  10 
Vict.  c.  66 ;  and  it  is  submitted  that  that  section  is  not 
retrospective,  and  therefore  cannot  ^>pl7  to  a  widow 
who  was  resi(^g  with  her  husband  at  the  lime  of  his 
death,  which  took  place  before  the  statute*  At  die 
time  the  order  was  made,  the  parish  had  a  ri^t  to  re- 
move this  pauper,  and  such  right  is  analogous  to  a  r^;lit 
of  action ;  and  a  statute  will  never  be  construed  to  take 
away  a  right  of  action,  except  there  are  express  wofds: 
GiUmore  v.  Shooter  (*),  Ctmch  v.  Jeffne$  (c),  WUkaum,  v. 
Meyer  {d),  Vin.  Abr.  Stat  E.  1621,  In  TmoUr  v. 
Chatterton  {e)y  the  words  were  expressly  applicable  to  a 
case  tried  after  the  passing  of  the  statute ;  and  so  also 
Hodffkmean  v.  fFyatt  (/).    This  statute,  in  the  2nd  sec* 

(a)  Before  Lord  Denman^  C.  (c)  4  Barr.  2460. 

J.,  PaUeton,  WigJUman^  and  [d)  2  Lord  Raym.  1350. 

Erie,  Js.  (c)  6  Bing.  25a 

(6)  2  Mod.  310.  (/)  4  Q,  B.  R.  749. 
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tioii,  uflea  the  word  ''redding,''  which  must  apply  to 
oases  after  the  passing  of  the  statute;  while  the  Ist 
aeetion  uses  the  words  ''  shall  have  resided,"  which  maj 
liave  a  retroactive  effect.  Secondly,  supposing  the 
second  section  to  be  retrospective,  the  proper  mode  of 
ol]9ecting  to  the  removal  is  not  by  appeal.  The  appeal 
€an  only  be  against  the  order,  which  was  valid  at  the 
time  it  was  made.  The  statutes  which  give  the  power 
of  i^peal  are,  13  &  14  Car.  2,  c.  12,  s.  2;  3  &  4  Will. 
&  M.  c  11,  s.  10;  8  &  9  WilL  &  M.  c  30,  s.  6;  aad 
the  appeal  is  against  the  judgment  of  the  two  justices, 
or  against  the  order  of  removal  In  2  NoL  240,  it 
b  stated,  that  the  proper  subject  of  an  appeal  is  an 
adjudication*  In  Regina  v.  Brixham  (a),  and  Regina  v. 
Myhr{b\  the  order  was  never  available,  because  the 
requiflites  of  the  statute  had  not  been  oomplied  with. 
No  appeal  is  giyen  against  a  pass  warrant;  and  the 
legislature  may  not  have  thought  it  worth  while  to 
give  an  appeal  against  removals  under  circumstances 
like  the  present,  because  they  must  be  so  few  in 
number. 
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Poihley,  contrL — The  word  **  residing,"  in  the  second 
•QCtion,  is  only  a  description  of  the  woman,  and  does  not 
point  to  time  at  all.  The  first  section  may  clearly  have 
a  retrospective  effect;  and  the  same  construction  ought 
to  be  put  upon  the  two  sections.  A  retrospective  effect 
may  be  given  to  a  statute  either  by  express  words  or 
necessary  implication :  King  v.  Simmonds  and  others  (c). 
Doe  d.  The  Hospital  of  Queen  Elizabeth^  Bristol^  y .  Nor- 
ttm  (d),  Hodgkinson  y.  Wyatt  (e),  Butler  and  Baker's 
ease  (/),  Doe  d.  Evans  v.  Page  (g),  Doe  d.  Jukes  y. 


(a)  8  A.  &  £.  376* 
lb)  3  New  SesB.  Cas.  32. 
(c)  7  Q.  B.  R.  289. 
{d)  11  M.  &  W.  913. 


(e)  4  Q.  B.  R.  749. 

(/)  3  R.  68. 

(g)  5  Q.  B.  R.  767. 


Wbitb- 

CHAPBL. 
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1848.         Sumner  {a).     Secondly,  under  the  old  law  the  actoikl 
_.    J    ^      removal  of  the  pauper  was  the  grievance  to  be  appealed 
r.  against;  Reginay»  TTie  Justices  of  Salop  {b);  but  since 

St.  Mart,  the  stat.  4  &  5  Will.  4,  c  76,  the  making  and  serving 
of  the  order,  with  the  notice  of  chargeability^  consti- 
tutes a  sufficient  grievance  to  warrant  an  appeal ;  Be* 
gina  v.  The  Justices  of  Yorkshire  (c);  and  now  there 
may  be  an  appeal  against  either:  Regina  v.  The  Be- 
carder  of  Leeds  (d).  This  case  is  governed  by  Regina  v* 
Brixham{e),  and  indeed  is  much  stronger;  for  the 
order  here  cannot  be  carried  into  effect^  except  in  direct 
violation  of  the  law. 

Cur.  adv.  vult 

Lord  Denman,  C.  J.>  now  delivered  the  judgment  of 
the  Court — In  this  case  a  valid  order  of  removal  was 
made  before  the  passing  of  the  statute,  and  the  removal 
took  place  afler  that  time.  The  pauper  had  become  a 
widow  on  the  6th  June,  1846,  before  the  passing  of  the 
act,  and  was  removed  on  the  3rd  September^  1846.  The 
sessions  confirmed  the  order  of  removal,  subject  to  two 
questions,  of  which  we  take  the  effect,  and  not  the  precise 
terms.  First,  was  the  pauper  irremovable  by  stat.  9  & 
10  Vict,  c  66,  s.  2,  enacting  that  *^  no  woman^  residing 
in  any  parish  with  her  husband  at  the  time  of  his  death, 
shall  be  removed,  nor  shall  any  warrant  be  granted  for 
her  removal  from  such  parish,  for  twelve  calendar  months 
next  after  his  death,  if  she  so  long  continue  a  widow." 
It  was  said  that  the  operation  of  the  statute  was  confined 
to  persons  who  had  become  widows  after  the  act  passed, 
and  that  the  presumption  against  a  retrospective  statute 
being  intended  supported  this  construction ;  but  we  have 
before  shewn  that  the  statute  is  in  its  direct  operation 

(a)  14  M.  &  W.  89.  (d)  2  New  Seas.  Cas.  595  ;  8 

(b)  6  Dowl.  P.  C.  28.  Q.  B.  R.  623. 

(c)  2  Dowl.  &  L.  488.  (e)  8  A.  &  E.  875. 


s 
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proBpective  {a),  as  it  related  to  fiitare  removals  onlj^  and 
that  it  is  not  properly  called  a  retrospectiye  statute,  be- 
cause a  part  of  the  requisites  for  its  action  is  drawn  from 
'time  antecedent  to  its  passing.  The  clause  is  general, 
to  prevent  all  removals  of  the  widows  described  therein 
Jifler  the  passing  of  the  act  The  description  of  the 
"^dow  does  not  at  all  refer  to  the  time  when  she  became 
^^KTidow;  and  we  are  therefore  of  opinion  that  the  pauper 
^waa  irremovable  at  the  time  she  was  removed. 

The  second  question  is,  whether  the  removal  of  a  per- 
wcm,  80  rendered  irremovable,  forms  a  good  ground  of 
appeal  against  an  order  of  removal  valid  at  the  time  it 
VTBB  tdade.  The  circumstances  raising  this  question  are 
8o  peculiar^  that  former  authorities  afford  small  assistance 
for  deciding  it.  On  the  one  hand,  the  appeal  is  to  be 
against  the  judgment  of  the  justices,  and,  as  that  was 
valid,  an  appeal  against  it  ought  not  to  be  sustdned ;  see 
B^^ma  V.  Oiossopifi).  On  the  other  hand,  if  the  pau- 
per was  irremovable,  there  is  a  grievance  arising  from 
the  order,  which  cannot  be  redressed  so  convenientfy  in 
any  other  way  as  by  appeal.  On  the  whole,  it  appears 
to  us  that  justice  would  be  best  effected  by  adjudging 
that  the  appeal  should  be  allowed,  on  the  ground  that 
the  removal  after  the  statute  was  illegal,  although  the 
Older  of  removal,  being  before  the  statute,  was  valid. 
Ab  the  judgment  of  the  sessions  was  in  favour  of  the 
respondents,  and  the  judgment  that  appears  to  us  right 
would  be  in  favour  of  the  appdlants,  we  decide  that  the 
judgment  of  the  court  of  quarter  sessions  should  be 
reversed^  in  the  manner  above  stated. 


184^. 
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White- 

CBAPBL. 


Order  of  sessions  quashed. 


(a)  See  Regina  v.  Sal/ordy  post,  286.         (b)  Ante,  p.  2.56. 
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July  12.  The  Queen  v.  The  Inhabitants  of  Halifax. 


On 


A  pauper,  who  VJN  appeal  against  an  order  of  two  justices,  dated  the 

in  H.  for  ele?en  1 2th  December,  1846,  for  the  removal  of  Hannah  Hume, 

foThe'iS^h  widow,  and  her  five  children  from  the  parish  of  Halifax, 

Janaary,  1845,  m  the  West  Eiding  of  Yorkshire,  to  the  parish  of  Aln- 

OQ  that  day  be-       .  •     ,  /»  -m. 

came  charge-  wick,  in  the  county  of  Northumberland,  the  sesdons 
remoTi^  tok.  ^UAsbed  the  order,  subject  to  the  opinion  of  this  Court 
under  an  order   upon  the  follo¥ring  case : — 

ofremoTal,  *  ° 

which  was  on-  The  pauper  was  married,  about  twelve  years  before 
against.  She  the  present  order  of  removal,  to  her  late  husband^  John 
5J;*j*~j^^  Hume,  who  died  in  Halifex,  on  the  13th  of  January, 
she  left  her        1845,  leaviuiT  the  pauper,  his  widow,  and  five  children* 

famitnre,  and      o«         i  •  • 

retained  the  Smce  her  marriage,  the  pauper  always  resided  with  her 

mJined  in  A."  husband,  up  to  the  time  of  his  death,  in  the  township  of 

d^ay^^'duriT  Halifax,  and  continued  to  reside  there  till  the  25th  of 

which  time  she  January,  1845,  when,  having  become  with  her  family 

was  relieved  by  , 

that  parish.  chargeable  to  Halifax,  she  was  removed,  by  an  order  of 
tuniedlto'H.  justiccs,  dated  the  25th  of  January,  1845,  to  the  parish  of 
and  took  pos-     Alnwick,  and  delivered,  under  the  last-mentioned  order. 

session  of  her  ' 

cottage.    She  on  the  1st  of  March,  1845,  to  one  of  the  overseers  of 

receive  relief  Alnwick.    The  said  order  of  the  25th  of  January,  1845, 

th€i4th  Novem-  which  was  unappcalcd  against,  (a  copy  of  which  was  an- 

^* '  8^.6»7^^«*  nexed  to,  and  formed  part  of,  the  case),  formed  the  ground 

came  charge-  of  removal  under  the  present  order.     It  was  made  by 

was  removed  two  justiccs  of  the  West  Riding  of  Yorkshire,  and  was  in 

dated  lath^De-  ^^  usual  form,  adjudging  the  settlement  of  the  pauper 

cember,  1846,  to  be  in  the  parish  of  Alnwick.    It  concluded  thus : — 

to  k.i—Heldf  .  ^ 

that  the  re.  ^^  Givcu  under  our  hands  and  seals"  (not  saying  where) 

nnXr  ^e  first    "  ^^^  25th  day  of  January,  1845. 

order  was  a  «  q^q    PoLLARD,  (l.  8. ) 

disruption  of  »  \  r 

the  residence  «  J.  R.  RaXPH,  (l.  8.)" 

and  inhabit, 
ancy,  and  that  the  pauper  was  not  rendered  irremovable  by  stat.  9  &  10  Vict.  c.  66,  ••  I. 

Held  also,  that  the  examinations  need  not  negative  that  the  chargeability  was  occuioned 
by  sickness  or  accident. 

Held  also,  that  an  order  of  removal  unappealed  against  is  not  bad,  because  it  does  not 
state  the  place  where  it  was  made. 
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The  order  of  the  12th  of  December,  1846,  (the  sub-  1848. 
jcct  of  the  present  appeal),  recited  the  oomphunt  of  xjiTqdbIh 
chai^geability  in  the  usual  way,  and  also  that  "  the  ,  .  .  ?* 
said  Hannah  Hume  and  her  said  five  children  have  Halifax. 
not  resided  in  the  said  township  of  Halifax  for  five 
years  next  before  the  application  for  this  warrant;" 
imd  purported  to  be  given  under  the  hands  and  seals 
6f  two  justices  **  at  Halifax,  in  the  said  riding."  The 
parish  of  Alnwick  is  in  a  union  called  the  Alnwick 
Union.  The  pauper  remained  at  Alnwick  from  the 
1st  of  March  to  the  19th  of  March,  1845,  and  during 
all  that  time  was  chargeable  to  the  said  parish  of  Aln- 
wick, and  received  relief  out  of  the  workhouse  from  the 
goardianaof  the  said  union.  While  she  was  at  Alnwick, 
the  guardians  of  the  said  union  ofiered  her  7s.  6d,  per 
week  if  she  would  return  to  Halifax,  and  another  addi- 
tional sum  of  SL  for  her  expenses  in  returning  there* 
The  pauper  had  always  been  desirous  of  returning  to 
Halifax,  where  her  friends  lived,  and  agreed  to  take  the 
money,  without  which  she  could  not  have  gone  back  to 
the  respondent  township.  She  accordingly  received  the 
ZL,  and  Ts.  6d.  besides,  for  one  week's  allowance  in  ad- 
vance, returned  to  Halifax,  and  continued  afler  her  re- 
turn, until  the  4th  of  November,  1846,  to  receive  the 
weekly  allowance  from  the  guardians  of  Alnwick,  as 
they  had  promised  her.  Upon  her  husband's  death,  she 
paid  the  rent  ibr  a  house  in  which  she  lived  at  Halifax, 
and,  on  her  removal  to  Alnwick,  under  the  order  of  the 
25th  of  January,  1845,  she  left  the  furniture  in  it  and 
kept  the  key  of  it  while  she  remained  at  Alnwick,  and 
took  possession  of  it  again  on  her  return  to  Halifax. 
When  the  guardians  of  Alnwick,  on  the  4th  of  Novem- 
ber, 1846,  discontinued  their  weekly  allowance  to  the 
pauper,  she  became  with  her  family  chargeable  to  the 
respondent  township,  and  received  relief  accordingly. 

The  grounds  of  appeal  which  are  material  to  tlie  pre- 

x2 
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1848.        sent  case  arc  as  follow: — 1.  That  the  examinations 

TTie  QuEBN    '''^h®^^'^^  ^®  said  order  was  made  are  bad  and  insuffi- 

9'  cient  on  tlic  face  thereof,  and  fail  to  shew,  by  sufficient 

Inhabitants  of  i        i        •  j  i» 

Halifax,  statement  of  facts  and  by  proper  and  legal  evidence  of 
such  facte,  that  the  said  Hannah  Hume  and  her  said 
five  children  were,  at  the  time  when  the  said  examina- 
tions were  taken  and  the  said  order  was  made,  lawfully 
settled  in  our  said  township  of  Alnwick.  2.  That  the 
said  examination  also  fails  to  shew,  by  sufficient  state* 
ment  of  facts,  that  the  said  Hannah  Hume  and  her  said 
five  children  were,  at  the  time  when  the  said  examina- 
tions were  taken  and  the  ssdd  order  was  made,  actuaUy 
chargeable  to  your  said  township  of  Halifisix ;  and  that 
if  the  said  examinations  show  the  sud  Hannah  Hume 
and  her  said  five  children  to  have  been  so  chargeable, 
they  fail  and  omit  to  show  how  the  said  Hannah  Hume 
and  her  said  five  children  became  so  chargeable,  and 
whether  they  or  any  of  them  became  so  chargeable  in 
respect  of  relief,  made  necessary  by  sickness  or  acadent, 
to  the  sdd  Hannah  Hume  or  any  of  the  said  five  chil- 
dren ;  and  that  the  justices  who  granted  the  said  order 
or  warrant  do  not  state  therein  that  they  are  satisfied 
that  any  such  sickness  or  accident  will  produce  perma- 
nent disability.  3.  That,  at  the  time  of  the  making  of 
the  ssdd  order  or  warrant  of  removal,  the  said  paupers 
were  irremovable  from  your  said  township  of  Halifax, 
in  consequence  of  having  resided  in  your  said  township 
for  five  years  next  before  the  application  for  the  said 
order  or  warrant  of  removal,  after  excluding  in  the  com- 
putation of  such  time  the  time  during  which  the  said 
paupers  have  been  receiving  relief  from  any  parisli,  or 
have  been  wholly  or  in  part  maintained  by  any  rate  or 
subscription  raised  in  any  parish  in  which  the  said  pau- 
pers have  not  been  residing,  not  being  a  bonfi  fide  cha- 
ritable gift. 

The  appellants,  under  the  first-mentioned  ground  of 
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appeal,  objected  that  the  former  order  of  remoTnI,  of  the        1848. 
25th  of  January,  1845,  did  not  appear  to  have  been    xhTouBiMf 
made  within  the  jurisdiction  of  the  justices  who  made   ^  .  ,  ?• 

_,  .*^  111,..  mt  1       Inhabitants  of 

it.  The  sessions  overruled  the  objection.  The  appel-  Uaufax. 
lants,  under  the  second  ground  of  appeal,  objected  that 
the  examinations  failed  to  show  that  the  pauper  and  her 
family  had  not  become  chargeable  to  the  respondent 
township  in  respect  of  relief,  made  necessary  by  sick- 
ness or  accident,  to  the  said  pauper  or  to  any  one  of  her 
said  children ;  and  that  the  justices  who  granted  the 
said  order  of  the  12th  of  December,  1846,  did  not  state 
therein  that  they  are  satisfied  that  any  such  sickness  or 
acddenl  will  produce  permanent  disability.  The  pau- 
per, in  her  examination,  stated  that  one  of  her  children 
was  afflicted  with  an  ulcer,  but  that  the  relief  in  respect 
of  which  she  had  become  chargeable  was  not  in  respect 
of  that  one  of  her  children.  The  sessions  overruled  the 
objection.  The  appellants  also  objected,  under  the  third 
ground  of  appeal,  that  the  ssdd  pauper  and  her  family 
were  irremovable  from  the  respondent  township  in  con« 
sequence  of  having  resided  therein  for  five  years  next 
before  the  application  for  the  said  order  of  removal,  of 
the  12th  of  December,  1846,  after  excluding  in  the 
computation  of  such  time  the  time  during  which  they 
had  been  receiving  relief  from  any  parish,  or  had  been 
wholly  or  in  part  mdntained  by  any  rate  or  subscrip* 
lion,  ndsed  iif  any  parish  in  which  they  had  not  been 
residing,  not  being  a  bonS.  fide  charitable  gifl.  The 
sessions  allowed  this  objection.  If  this  Court  should  be 
of  opinion  that  any  of  the  above  objections  was  a  valid 
one,  then  the  order  of  sessions  was  to  remain  confirmed; 
but  if  this  Court  should  be  of  a  contrary  opinion,  then 
the  order  of  sessions  was  to  be  quashed,  and  the  order 
of  justices  to  be  confirmed. 

Pashley  and  Hamerton,  in  support  of  the  order  of  scs- 
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1848.  along  («). — The  examinations  are  defective,  because  they 
The  QuKKN  ^^^^  *^  state  in  what  way  the  pauper  became  charge* 
Inhab^ta  f  '^'^^^*  whether  by  sickness  or  accident ;  and  if  the  charge- 
Halifax,  ability  was  so  occasioned,  the  fact  should  have  been 
stated  on  the  face  of  the  order  that  it  was  such  as  would 
occasion  permanent  disability,  under  the  9  &  10  Vict« 
c.  66,  s.  4.  The  important  question  is  raised  by  the 
third  ground  of  appeal,  and  it  is  submitted  that,  under 
the  circumstances,  the  pauper  was  irremovable  at  the 
time  the  last  order  was  made*  The  removal  to  Aln- 
wick, under  the  first  order,  took  place,  and  she  had  re- 
turned to  Halifax,  previous  to  the  passing  of  the  statute 
9  &  10  Vict  c  66  {b).  If,  then,  the  proviso  in  the  first 
section  be  retrospective,  and  applies  to  time  which  had 
elapsed  before  the  passing  of  the  act,  the  time  of  her 
residence  at  Alnwick  must  be  excluded  '*  for  all  pur- 
poses," because  she  was  receiving  reUef  during  all  the 
time  she  was  there,  and  then  she  had  completed  a  five 
years'  continuous  residence  in  Halifax  next  before  the  ap- 
plication for  the  order.  But  if  the  proviso  be  prospective 
only,  yet  in  point  of  law  there  has  been  a  residence  in 

(a)  Before  Lord  Denvian^  C.  sioner  in  Greenwich  or  Chelsea 
J.,  PaUesoHf  Coleridge,  and  hospitalfi,  or  shall  he  confined  in 
Erle^  Js.  a  lunatic  asylum  or  house  duly 
•  (b)  Section  1  enacts,  ^^  That,  licensed,  or  hospital  registered 
from  and  after  the  passing  of  for  the  reception  of  lunatics,  or 
this  act,  no  person  shall  he  re-  as  a  patient  in  a  hospital,  or 
moved,  nor  shall  any  warrant  during  which  any  such  person 
be  granted  for  the  removal  of  shall  receive  relief  from  any 
any  person,  from  any  parish  in  parish,  or  shall  he  wholly  or  in 
which  such  person  shall  have  part  maintained  by  any  rate  or 
resided  for  five  years  next  be-  subscription  raised  in  a  parish 
fure  the  application  for  the  in  which  such  person  does  not 
warrant :  provided  always,  that  reside,  not  being  a  bon&  fide 
the  time  during  which  such  charitable  gift,  shall  for  all  pur* 
person  shall  be  a  prisoner  in  a  poses  be  excluded  in  the  corn- 
prison,  or  shall  be  serving  her  putation  of  time  hereinbefore 
Majesty  as  a  soldier,  marine  or  mentioned." 
sailor,  or  reside  as  an  in-pen- 
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Halifax  for  five  oontinuous  years  next  before  the  appli-        1848. 
catioD.    Halifax  was  the  place  of  the  pauper's  domi-    lie  Quken 
die;  she  continued  in  possession  of  her  cottage,  and   ,  ^  ^r* 

,       ,  ^        1  til      .  .         Inhabitant  of 

never  gave  up  the  key ;  she  always  had  the  mtention  Halifax. 
to  return,  and  a  continuity  of  residence,  under  such  cir- 
cumstances, is  not  broken :  Bex  v.  Netoington  (a),  Rex 
V.  Ratiierfield  Greys  (b),  Rex  v.  Ribchester  {c),  Leigh  v* 
Chapman  {d)^  Lambe  v.  Smyths  (e),  Robinson  y.  Sear" 
son  {/),  Whithorn  v.  Thomas  (g),  DaUiotisie  v.  M^Dou- 
aU{h). 

Hall  and  Pickering,  contrd. — The  examinations  suffi- 
ciently  state  the  chargeability  of  the  pauper,  and  the 
provisions  of  tlie  late  statute  do  not  make  any  further 
atatement  requisite.  The  proviso  in  9  &  10  Vict,  c  66, 
e.  1,  cannot  apply  to  cases  which  are  not  within  the 
enacting  part  of  the  clause,  and  therefore  is  not  appli- 
cable where  there  has  been  a  residence  out  of  the 
parish  from  w)uch  the  pauper  is  sought  to  be  removed* 
The  meamng  of  the  first  section  is,  that  a  person  shall 
not  gain  irremovability  from  a  parish  while  he  is  resid- 
ing in  that  parish  under  any  of  the  circumstances  men- 
tioned in  the  proviso,  in  order  to  protect  parishes  in 
which  hospitals  or  prisons  are  situate ;  and  it  may  also 
be  intended  to  prevent  a  constructive  residence  in  a 
parish  where  a  person  continues  out  of  it  under  similar 
circumstances.  Thus,  in  Rex  v.  Mitchell  (t),  it  was 
held,  that  substitutes  in  the  militia  quartered  at  Colches- 
ter, but  having  dwelling-houses  in  Norwich,  in  which 
their  families  resided,  were  held  to  be  inhabitants  of 
Norwich.     Here  the  pauper  was  receiving  relief  during 


(a)  1  T.  R.  354.  (e)  16  M.  &  W.  433. 

.     (6)  1  B.  &  C.  345.  (/)  6  M.  &  Gr.  762* 

(c)  2  M.  &  S.  135.  (.7)  7  M.  &  Gr.  1. 

(d)  2  Wms.  Saund.  423,  5th  (/i)  7  CI.  it  Fin.  817. 
cd.  (i)  10  East,  511. 
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1848.        her  residence  at  Alnwick^  and  was,  therefore,  wiihui 

:nieQuuii    ^^  proviso,  and  that  would  prevent  a  oonstmctive  len^ 

,  ,  ^f'  ^    ^  dence  in  Halifax.     It  is  clear  that  there  was  not  an 

iDhabitants  of 

H  ALUTAx.  actual  residence  in  Halifax  for  five  years  next  before  the 
application  for  the  order ;  and  it  is  submitted,  that  there 
was  not  a  constructive  one.  The  cases  dted  on  the  other 
side  apply  where  the  person  not  only  manifeeta  the  de* 
sire  of  returning,  but  has  the  power  to  carry  thatdenre 
into  effect  By  statute  5  Geo.  4,  c  83,  s.  3,  if  a  pan* 
per,  having  been  legally  removed,  returns  again  to  a 
parish,  and  there  becomes  chargeable,  he  shall  be  deemed 
«  an  idle  and  disorderly  person,  and  may  be  committed 

to  prison ;  and  it  would  appear,  from  the  judgment  of 
BuUer,  J.,  in  Bex  v.  Keniboorth  {a\  that  he  might  be 
indicted  for  disobedience  to  the  order.  The  pauper, 
therefore,  had  not  the  right  to  return,  and  therefore 
cannot  be  said  to  have  constructively  resided  at  Halt* 
fax  during  the  time  that  she  was  legally  at  AInwiok 
under  the  order  of  removal* 

Cur*  adv.  Tolt 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  dT 
the  Court. — ^In  this  case  the  order  of  removal  was  made 
on  the  ground  that  a  former  order  had  been  nnap- 
pealed  from.  The  objection  to  the  form  of  that  order 
was,  we  think,  properly  overruled  by  the  sesnona.  The 
objection,  that  there  was  no  negative  of  the  chaigeability 
being  occasioned  by  sickness  or  accident  vtras  also,  we 
think,  properly  overruled.  It  further  appeared,  in  re- 
si)cct  of  the  residence  for  five  years,  that  the  pauper 
had,  in  March,  1845,  been  removed  under  an  order  of 
removal  from  Halifax  to  the  appellant  parish,  and  had 
remained  in  that  parish  nineteen  days,  and  had  then 
returned  to  Halifax.     She  had  been  renting  a  cottage 

(«)  2  T.  R.  sue. 
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before  tie  removal,  the  key  of  which  she  had  kept,and  she         1848. 
left  the  furniture  therein  when  she  was  removed  from     j^  qubbk 
^f^  and  had  always  the  desire  of  returning  thereto.    ^^?^  ^ 
She  OLSM  also  remained  in  Halifax  ^more  than  nineteen      Halifax. 
dftjs  ixziniediately  before  the  b^inning  of  the  five  years 
in  que^taon.     The  sessions  decided  that  she  had  become 
iiremo^v^Ue,  and  discharged  the  order.    But  we  are  of 
opinioza.  that  the  sessions  came  to  a  wrong  conclusion. 
We  t&ke  it  to  be  dear,  as  a  general  proposition,  that 
mnov^al  puts  an  end  to  residence. 

Ar^^ew  of  the  statutes  under  which  the  power  of 
leiDoy^l  has  been  exercised,  from  the  13  &  14  Car.  3, 
down^wardsy  shews  that  a  pauper  was  considered  origin- 
ally aa  an  intruder  upon  the  inhabitants,  and  the  power 
of  xemoving  was  given  to  prevent  his  becoming  an  in- 
babitant.    A  removal,  therefore,  is  in  its  natiure  a  dis- 
niptkm  of  reddence  and  inhabitancy.     That  being  the 
general  principle^  do  the  facts  here  stated  in  respect  of 
^  cottage,  and  the  desire  of  return,  constitute  an 
ezoeption  ?    We  think  not     The  right  to  return  was 
taken  away  while  the  state  of  chargeability  continued ; 
^  dedre  to  return,  without  the  right,  is  very  different 
^^^  the  ammus  revertendi,  which,  in  some  cases  of  ab- 
SQQoe,  keeps  up  the  continuity  of  residence.     The  facts 
^^i&ag  to  the  cottage  are  not  stated  with  predsion ;  the 
POBBesfiion  of  property  does  not  co-exist  with  the  charge- 
ftbiUty,  and  an  exception  to  a  general  prindple,  unless 
^  ground  of  the  exception  could  be  stated  with  pred- 
^^}  18  to  be  avoided  in  law.     Therefore,  the  order  of 
^^^Am  is  quashed,  and  the  original  order  confirmed. 

Order  of  sessions  quashed  (a). 

(a)  See  the  next  case. 
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1848. 

Nov.  11.  The  Queen  v.  The  Inhabitants  of  Seend. 

The  removal  of  UN  appeal  against  an  order  of  two  justices  for  the 
one  parish  to     moval  of  Mary  Jones  and  her  two  children  from  the 
an^ieidfre!  V^^  of  Secnd,  in  the  county  of  Wilts,  to  tibe 
moval,  ooMti-    Qf  Camerton,  in  the  county  of  Somerset,  the 

tatea  a  hreak  in  ^         *^ 

the  continuity    quashed  the  order,  subject  to  a  case, 
under  the  9  &        The  paupcr,  Mary  Jones,  was  a  widow,  and  had 
10  Vict.  c.  66.   inainej  in  t^^  chapelry  of  Seend  for  upwards  of  dghteen 

years,  up  to  the  year  1842,  when  she,  with  four  children, 
became  chargeable  to  Seend,  and  was  removed  from  the 
said  chapelry,  under  an  order  of  removal  bearing  date 
the  3rd  of  May,  1842,  to  the  said  pansh  of  Camerton. 
At  that  time  she  was  tenant,  from  year  to  year,  of  a 
cottage  in  Seend,  of  which  she  and  her  family  were  the 
sole  occupants.  She  paid  £5  per  annum  for  the  cot- 
tage, the  furniture  in  it  belonged  to  her,  and  she  and 
her  husband,  in  his  lifetime,  had  resided  in  this  cottage, 
under  the  tenancy  aforesaid,  for  upwards  of  twenty 
years  previous  to  the  removal  aforesaid  to  Camerton  in 
1842,  when  Mary  Jones  and  her  four  duldren-were  ie« 
moved,  under  the  said  ord^  of  removal,  to  Camertoo. 
She  left  an  unmarried  daughter,  twenty-two  years  of 
age,  in  charge  of  the  cottage  and  furniture,  and,  on  her 
arrival  at  Camerton,  she  went  to  stay  with  her  sister-in- 
law  who  resides  there,  but  the  children,  removed  under 
the  order,  returned  to  Seend  the  same  day  and  went  to 
the  cottage,  and  continued  to  reside  there  as  before. 
The  pauper  remained  in  Camerton  seven  days,  during 
the  whole  of  which  time  she  lived  at  her  sister-in-law's, 
and  after  having  attended  the  board  of  guardians  for  the 
district  in  which  Camerton  is  situate,  she  returned  to 
Sccnd  and  took  up  her  abode  in  the  aforesaid  furnished 
cottage,  and  continued  to  reside  there,  under  the  afore- 
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suil  tenancy,  with  her  children,  until  the  making  of  the 
order  which  is  the  subject  of  the  present  appeal.     The     «.    ^  ^^^ 
pauper  paid  the  whole  year's  rent  for  the  cottage  which  f  • 

accrued  due  in  1842,  and  no  interruption  took  place  in  Sbknd. 
the  yearly  tenancy  thereof  as  between  her  and  her  land- 
lord. When  the  pauper  was  taken  to  Camerton  under 
the  aforesaid  order  of  removal,  she  had  the  intention  to 
return  to  Seend  if  she  could,  but  did  not  intend  to  re- 
turn there  unless  she  could  get  out-door  relief  from  Ca- 
merton* When  she  went  before  the  board  of  guardians 
for  the  union,  as  before  mentioned,  on  being  asked  by 
the  chairman  of  the  board  whether  she  intended  to  stay 
in  Camerton,  she  replied,  she  should  like  to  go  back  to 
Seend  on  account  of  her  children  who  were  left  there, 
and  the  board  told  her  she  should  be  allowed  4«.  per 
week  by  the  parish  of  Camerton,  and  that  sum  was  ac« 
cordingly  paid  to  her  at  Seend  from  that  time  up  to  the 
12th  of  November,  1846,  when  the  payment  was  discon- 
tinued. Upon  these  facts  it  was  contended,  on  the  part 
of  the  appellants,  that  the  pauper  had  resided  in  the  cha- 
pelry  of  Seend  for  five  years  next  before  the  application 
for  the  order  of  removal  which  is  the  subject  of  this  ap- 
peal, and  was,  consequently,  irremovable.  On  the  other 
side,  it  was  contended,  that  the  effect  of  the  order  of  re- 
moval of  the  3rd  of  May,  1842,  executed  and  unappealed 
firom,  was  to  break  the  continuity  of  the  residence  of  the 
paoper,  and  that  the  pauper  was,  consequently,  removable 
under  the  order  now  in  dispute.  The  court  of  quarter 
seflsions  dedded  that  the  pauper  was  irremovable,  and 
quashed  the  order.  If  this  Court  should  be  of  opinion 
that  the  judgment  of  the  court  of  quarter  sessions  was 
rigfat»  the  order  of  sessions  is  to  be  confirmed ;  if  other- 
'Wise,  the  order  of  sessions  to  be  quashed,  and  the  order 
of  removal  to  be  confirmed. 

HadaWf  in  support  of  the  order  of  sessions,  contended 
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that  the  facts  of  the  present  case  distinguish  it  froi 
Regifia  y.  Halifax  {a).  The  pauper  was  only  absent  froi 
the  parish  of  Seend  for  seyen  days^  and  during  the  who 
of  that  time  part  of  her  family  continued  to  occupy  h 
cottage  there^  and  she  paid  rent  for  the  whole  year. 


BaUy  contr^  was  not  heard. 


Lord  Denman^  C.  J. — I  do  not  think  that  this  cat 
is  open  to  any  doubt.  The  removal  to  Camerton  fc 
even  so  short  a  time  is  inconsistent  with  the  idea  of 


sidence  in  the  parish  of  Seend.     The  animus  reyerten^=3i 
must  depend  on  the  will  of  the  overseers  of  the 
which  has  the  power  to  remove. 


WiGHTMAN,  J.,  concurred. 

Erle^  J. — The  statute  of  Car.   2  was  passed 
deprive  paupers^  by  removal,  of  the  privilege  which 
residence  for  forty  days  would  confer  on  them. 

Order  of  sessions  quashed. 

(a)  Ante,  p.  268. 


> 


Jvly  12.  The  QuEKN  V.  The  Inhabitants  of  Ashwell. 

Where  the  \jTS  appeal  against  an  order  of  two  justices  of  Cam- 

lamination  bridgcshirc,  for  thc  rcmoval  of  Thomas  Austin  and 

l^t'T^  wife  from  the  parish  of  St.  Andrew  the  Less,  in  th 

taken  upon  the  borough  of  Cambridge,  in  the  said  county,  to  the  parish 

the  overseers  of  Ashwcll,  in  the  coiuity  of  Hertford,  the  sessions 

touching  the 
chargeability 
and  settkiaent  of  thc  pauper — i/e/J,  insufficient,  ErUf  J.,  dissentiente. 
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confirmed  the  order,  subject  to  a  case  for  the  opinion        1848. 

of  this  Court  T^ToIil^K 

The  order  was  made  upon  the  examinations  of  Tho-   .     ,  ''• 

,  Inhabitants  of 

mas  Austin  and  Greorge  Wallis  Brown.     The  former     Ashwbll. 
commenced  as  follows : — 

*'  Borough  of  Cambridge,  in  the  1      The  examination 

County  of  Cambridge,  to  wit.    J  of  Thomas  Austin, 

labourer,  taken  on  oath,  at  &c.,  on  &c.,  before  us  the 

undersigned  Julian  Skrine  and  George  Fisher,  Esquires, 

two  of  her  Majest3r'8  justices  of  the  peace  of  and  for 

Ae  said  borough,  upon  the  complaint  of  the  overseers 

^  the  poor  of  the  parish  of  St  Andrew  the  Less,  in 

Ac  horough  aforesaid,  touching  the  chargcability  and 

settlement  of  him  the  said  Thomas  Austin  and  his 

^v^ie  Susannah  Austin*'*    Then  followed  his  examina- 

tioiu 

The  heading  of  Brown's  examination  was  similar. 
Xhe  order  was  appealed  against,  and  among  the 
STounds  of  appeal  were  the  following : — 

1.  That  it  does  not  appear  from  the  captions  or 

^^eadings  of  the  examinations  upon  which  the  order  was 

isc^ade,  that  the  sdd  removing  justices  had  any  jurisdic^ 

tion  to  take  the  same,  since  it  is  not  stated  in  such 

captions  that  the  sud  examinations  were  taken  touch- 

^  or  concerning  any  matter  or  thing  into  or  about 

^Inch  the  said  justices  had  jurisdiction  to  inquire. 

^*  That  it  does  not  appear,  from  the  captions  of  the 

Baid  exanunations,  that  the  siud  removing  justices  had 

^7  jurisdiction  to  take  the  same,  since  it  is  not  stated 

^  such  captions  that  the  examinations  were  taken 

touching  or  concerning  the  chargcability  or  place  of 

^  hist  l^al  settlement  of  the  said  Thomas  Austin. 

^*  That  it  does  not  appear  from  the  captions  of  the 

^^  examinations  what  was  the  nature,  purport,  or 

^uect  of  the  complaint  mentioned  in  such  captions,  and 
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1848.        that  the  said  captions  therefore  do  not  shew  that  the 

.j^]^2IJi[^N    ^^  removing  justices  had  any  jurisdiction  to  take 

^  ^  ^?'       •  the  said  examinations.     4.  That  it  is  not  stated  in  the 

Inhabitants  of  . 

AsRWKLL.  captions  of  the  said  examinations,  that  the  complaint 
mentioned  in  such  captions  was  a  complaint  that  the 
said  Thomas  Austin  and  his  wife  had  come  to  inhabit 
in,  and  had  become  actually  chargeable  to»  the  sdd 
parish  of  St  Andrew  the  Less,  and  that  the  said  cap' 
tions  do  not  therefore  shew  that  the  said  justices  had 
any  jurisdiction  to  take  the  said  examinations  (a).  The 
objections  taken  in  the  above  grounds  of  appeal  were 
relied  on  at  the  trial  of  the  appeal;  but  the  sessions 
held,  subject  to  the  opinion  of  this  Court,  that  the  cap- 
tions were  suffident  in  form. 


Martin  and  Peacoeky  in  support  of  the  order  of 
8ions(A). — The  order  of  removal  and  the  examina- 
tions taken  together  shew  jurisdiction ;  there  is  no  rea- 
son for  saying  that  it  must  ajqiear  on  the  captions  of 
the  examinations.  The  caption  is  no  material  part  of 
the  examination,  and  therefore  it  need  not  be  in  any 
particular  form.  It  i»  like  the  caption  of  an  indictment, 
which  forms  no  part  of  the  indictment  itself:  Bac  Abr. 
'^  Indictment,"  (I.)  The  examinations  need  not  be  in  writ- 
ing at  all;  they  are  merely  the  notes  of  the  justices,  and 
are  only  sent  to  the  other  side  for  the  purpose  of  giving 
information.  The  case  of  Regina  v.  Molestoorth  (c),  it 
will  be  contended,  is  an  authority  for  saying  that  the 
captions  must  shew  jurisdiction.     That  case,  however. 


(a)  There  were  other  grounds  not  noticed  in  the  judgment  of 

of  appeal,  which   raised   the  the  Court,  it  is  not  necessary 

question,  whether  the  pauper  further  to  mention  it. 

had   not   become  irremovable  (h)  June  7,  before  Lord  Z>efi- 

under  the  9  &  10  Vict.  c.  66,  man^  C.  J.,  Patteson  and  Erle^ 

by  virtue  of  a  five  yeaiV  resi-  Js.     Coleridge,  J.,  was  aY>sent. 

dence ;  but,  as  this  point  was  (c)  2  New  Sess.  Cas.  350. 


i 
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^81 


was  decided  by  this  Court  on  the  assumption  lihat  the 
examinations  are  an  independent  proceeding,  apd  that 
each  must  be  complete  in  itself;  and  they  were  likened 
to  affidavits.  Such  a  view  of  them,  it  is  submitted,  is 
incorrect ;  each  examination,  instead  of  being  a  complete 
proceeding  in  itself,  is  but  a  step  in  and  part  of  a  course 
of  proceedings,  which  commences  with  a  complaint,  and 
terminates  with  the  order  of  the  justices ;  and  it  is  ne- 
oeasary  that  the  complidnt  should  appear  in  the  order, 
not  to  give  the  justices  jurisdiction  to  take  the  examina- 
tioDfl,  but  only  to  make  the  order  itself. 


1848. 


The  QuEXN 

V. 

Inhabitants  of 

ASHWELL. 


Warttedge  and  Metcalfe^  contrd. — Regina  v.  Moles- 
worth  (a)  is  a  decisive  authority  on  the  point.  The 
examinations  are  required  to  be  *'sent''  to  the  other 
aide;  and  it  must  have  been  intended,  therefore,  that 
they  were  to  be  in  writing;  and  if  the  authority  of  the 
justices  to  take  them  does  not  appear,  they  may  be 
treated  as  waste  paper.  This  authority  the  justices 
i¥Ould  not  have,  unless  a  certain  complaint  were  lodged 
before  them;  and  therefore  to  shew  jurisdiction  the 
particular  complaint  should  be  stated.  The  policy  of 
the  4  &  5  Will  4,  c.  76,  (Poor  Law  Amendment  Act), 
was  to  compel  a  full  disclosure  of  all  the  proceedings 
before  the  removing  justices,  in  order  that  the  sessions 
might  see  that  they  were  taken  before  persons  having 
proper  authority,  and  with  such  formality  that  an  in- 
dictment for  perjury  would  lie  if  the  evidence  in  the 
examinations  were  false.  Regina  v.  Radcliffe  Culey  {b) 
is  a  decifflve  authority  in  this  case,  as  well  as  Regina  v. 
JlfolesiDort/u  Admitting  the  distinction  contended  for, 
between  the  jurisdiction  to  inquire  and  the  jurisdiction 
to  make  an  order  of  removal,  the  former  must  still 
depend  on  the  fact,  that  the  removing  parish  seeks  to 


(a)  2  New  Sess.  Cas.  S5G. 


(b)  2  New  Sess.  Cas.  352. 


^ 
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1848.        rid  itself  of  a  burthen;  and  if  that  be  go,  the  aotuak 
The  QuKBN    <^I^cu^S^b^ty  of  a  pauper  ought  to  be  made  to  appear. 


w. 


'te^l""  Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgmeni^  ^ 
of  the  Court — We  feel  bound  in  this,  and  the  other  r 
cases  involving  the  point  as  to  the  captions  of  examin 
tions,  to  adhere  to  our  decision  in  Regina  v.  Mbleswortli 
and  in  the  other  cases  in  which,  conformably  with  thai 
we  have  upheld  objections  taken  to  the  examinatio: 
for  want  of  jurisdiction  appearing  in  the  justices,  or  fa 
want  of  a  lawful  occasion  appearing  to  take  the  ezami 
nations,  and  make  the  order  of  removal.  All 
omissions  are  in  our  opinion  fatal  It  is  right  to  ad* 
that  my  brother  Erie  does  not  agree  in  this  opinio: 
with  the  rest  of  the  Court  This  rule,  however>  mi 
be  applied  to  the  several  cases  waiting  for  our  judg 
ment  In  this  case,  the  caption  of  the  examinatj* 
was  upon  the  complaint  of  the  overseers,  touching  th< 
chargcability  and  settlement  of  the  pauper,  and  no  mo: 
The  sessions  overruled  the  objection,  and  were  therefoi 
wrong. 

Order  of  sessions  quashed. 


Juijf  15.  The  Queen  r.  The  Inhabitants  of  Sheffield. 

The  caption  of  vJN  appeal  against  an  order  for  the  removal  of  Martha 
SiSto'irtaL  ^7^*  *^®  wife  of  Peter  Lye,  and  her  three  children,  from 
not  only  that     Manchester  to  Sheffield,  the  sessions  confirmed  the  order, 

they  were  taken  ..         «,.^  /•i-i 

upon  the  com-  subjcct  to  the  opimon  of  this  Court  upon  a  case,  of  which 
ove*raeer8,  b^ut    ^^^  following  is  the  material  part: — 

also  Che  sub- 
ject-matter of  the  complaint. 
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*lhe  caption  of  the  examinations  was  as  follows : —  1848. 

**  Borough  of  Manchester,  to  wit- — The  examination     xhe  Qukbn 
of*   ^Francis  Cooper,  one  of  the  overseers  of  the  poor  of  ,  .  .  ?• 

^  .  InhabitanUof 

ui^  township  of  Manchester,  and  of  Martha  Lye,  now  SHBvriBLD. 
x-osiding  in  Manchester,  the  wife  of  Peter  Lve,  now  ab- 
sexmt;  from  her,  touching  the  place  of  the  last  legal  settle- 
ixment  of  the  said  Martha  Lye,  George,  aged  &c.,  made 
taken  upon  oath,  upon  the  complaint  of  the  overseers 
tJie  poor  of  the  township  of  Manchester,  before  us,  A. 
•  and  C.  D.,  two  of  her  Majesty's  justices,  &c.  The 
d  Francis  Cooper,  on  behalf  of  the  overseers  of  Man- 
ohester,  complaineth  and  ssdth, '  that  the  above-named 
^Xajrtha  Lye,  &c  are  now  inhabiting  and  resident  in'the 
township  of  Manchester,  and  have  become  and  are 
actually  chargeable  thereto,'  &c.  The  said  Martha 
Xjye,  upon  her  oath,  saith — *  I  am  now  actually  charge- 
able to  the  township  of  Manchester,' "  &c.  [Her  exa- 
mination then  went  on  to  shew  a  settlement  in  Shef- 
field] 

At  the  trial  of  the  appeal,  the  appellants  objected 
nnder  proper  grounds  of  appeal  (amongst  other  things), 
that  the  examinations  failed  to  shew  the  jurisdiction  of 
the  jostlces,  inasmuch  as  they  omitted  to  shew  what  the 
compUnt  made  before  them  was.     The  court  of  quar- 
ter sessions  overruled  the  objection,  subject  to  the  opi- 
i&OQ  of  this  Court     If  this  Court  should  be  of  opinion 
that  the  objection  ought  to  have  been  allowed,  the  order 
of  removal  and  the  order  of  sessions  were  to  be  severally 
quashed;  otherwise,  they  were  to  be  affirmed 

A  Hall,  in  support  of  the  order  of  sessions. — The 
^tion  is  sufficient,  and  is  not  within  the  principle  on 
^Kch  the  Court  decided  Regina  v.  Molesworth  (a),  as  it 
^^8  that  there  was  a  complaint  by  the  overseers. 

(a)  2  New  Sess.  Cas.  856. 
Vou  in.  Y  N.  s.  c. 
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1848.  Pashley,  contii. — The  subject-matter  of  the  complunt 

Th©  duxuf     ™^^*  appear  in  the  caption,  or  it  is  the  same  as  if  there 

V-  were  no  comphunt  at  all,  and  then  the  case  falls  within 

InhabiUnti  of  .  .       f 

SHKFFinLo.    the  decision  in  Regina  v.  Moknoort/u 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — In  this  case  the  caption  states  the  examina- 
tions of  Cooper  (overseer)  and  Martha  Lye  (the  pauper) 
to  be  taken  touching  her  settlement,  on  complaint  of  the 
overseers.  Mr.  Cooper's  deposition  shews  what  the  com- 
plaint is ;  and  that  of  the  pauper  states  the  &cts  to  prove 
the  settlement.  We  think  the  caption  is  bad^  and  the 
sessions  wrong.  There  were  many  other  points,  as  to 
the  five  years,  and  others,  on  which  we  give  no  opinion. 

Order  of  sessions  quashed. 


Jufy  12.  The  Queen  v.  The  Inhabitants  of  Gomersal. 

Where  the  cap-  (JN  appeal  against  an  order  of  two  justices,  for  the 

minatioD  only  removal  of  Eli  Battye,  his  wife  and  child,  from  the 

wai^taken Vn  to wnship  of  Gomersal  to  the  township  of  Wooldale,  both 

the  complaint  in  the  West  Riding  of  Yorkshire,  it  was  ordered  by  the 

of  the  over-  ^  °  ^  "^ 

seers  touching  sessions  that  the  said  order  be  discharged,  subject  to  the 
residence,  Opinion  of  this  Court  on  a  case.  The  examinations  where- 

and'tiSiast^'     ^^^  ^^^  ordcr  was  made  were  respectively  headed  ts 

pUce  of  legal       foUowS  : — 
settlement  of  .       , 

the  pauper—  "  The  examination  of  Eli  Battye,  of  &c.,  taken  upon 

cient.*         "     oath  before  us,  &c,  at  &c.,  upon  the  complaint  of  the 

The  notice  of 
chargeability 

should  state  the  names  of  the  paupers ;  and  such  a  notice  stating  '*  that  the  persons  named 
in  the  order  hereunto  annexed  **  had  become  chargeable,  written  on  one  side  of  a  piece  of 
paper,  on  the  other  side  of  which  was  the  copy  order  of  remoYal  referred  to  ia  the  notice, 
and  which  contained  the  names  of  the  paupers,  is  insufficient. 
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overseers  of  the  poor  of  the  township  of  Gomersal,  touch-         1848. 
ingAe  place  of  residence,  chargeability,  and  the  last  place     ,^^  Qubin 
of  ike  lawfid  settlement  of  the  said  EH  Battye,  now    ,  ^  ^!^' 

.         "^  ^  InhabiUnts  of 

aged"  &C  GOMEESAL. 

The  notice  of  chargeability,  sent  by  the  overseers  of 
GomerBal  to  the  overseers  of  Wooldale,  stated  that 
''the  persons  named  in  the  order  hereunto  annexed** 
l»d  been  relieved  by,  and  were  actually  chargeable  to, 
6omer8al,'and  that  the  ''  ssdd  order''  had  been  made  by 
two  jngtices  for  their  removal. 

The  notice  was  written  on  one  side  of  a  sheet  of 
p«per,  and  on  the  other  side  was  a  counterpart  of  the 
wder  of  removal,  which  mentioned  the  paupers  byname. 
At  die  trial  of  the  appeal,  the  appellants  objected,  un- 
der grounds  of  appeal  which  raised  the  objections,  first, 
that  the  examinations  were  insufficient,  for  not  showing, 
rider  by  the  captions  or  the  body  thereof^  that  they 
were  taken  upon  or  after  such  complaint  as  was  suffi- 
aent  to  give  the  justices  jurisdiction :  which  objection 
the  sesfflons  overruled ;  and,  secondly,  that  the  notice  of 
chargeability  was  bad  upon  the  face  thereof,  for  not 
mentioning  the  names  of  the  paupers :  and  this  objec- 
uon  the  sessions  allowed. 

ftahJey  and  Overend  appeared  in  support  of  the  order 
of  sessions  (a). 

SaU  and  J.  T.  Inghamy  contrk.  » 

I^rd  Denman,  C.  J.,  now  delivered  judgment. — The 
objection  to  the  caption  is,  that  it  purports  to  be  taken 
^  the  complaint  touching  chargeability,  not  saying 

*^^t^y  chargeable."    This  was  wrongly  overruled  by 

(«)  May  C— Before  Lord  Denman,  C.  J.,  Pattesmy  IFightman, 
«»d£rfc,J8. 

y2 
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1848.        the  sessions*    There  was  another  point,  that  the  not    ■  "V^ 
The  QuvKN     ^^  chargeability  does  not  state  the  names  of  the  paup^^Bcn. 

inhabUants  of   '^^  ^*^  ^^^  ^^  ^^  ^®  sessions,  and  was  rightlj     ^W  » 
GoMSBSAL.     held. 

Order  of  sessions  oonfiimed— flL 


The  Queen  v.  The  Inhabitants  of  Salfobd. 

vJN  appeal  against  an  order  of  two  justices  for  tJ^ 
removal  of  Thomas  Hough  and  his  three  children  fn^xz? 
the  township  of  Salford  to  the  township  of  Haalingtoiiy 
the  sessions  quashed  the  order,  subject  to  a  case. 

The  order  of  removal  was  dated  29th  July,  1846,  and 
was  made  the  same  day.     A  copy  thereof,  and  the  ex- 
aminations on  which  it  was  founded,  were  sent  to  the 
appellant  township  on  the  3rd  August  then  next,  and 
no  notice  of  appeal  having  been  given  within  twen^- 
one  days,  the  paupers  were  liable  to  be  removed  on  the 
25th  August,  but  were  not  in  fact  remoyed  till  the 
29th  August.     On  the  hearing  of  the  appeal,  the  re- 
spondents proved  a  settlement  of  the  paupers  in  the 
appellant  township;  but  it  appeared  that  the  pauper, 
Thomas  Hough,  had  been  residing  in  the  sud  township 
of  Salford  for  thirteen  years  preceding  the  date  of  the 
^had  *  ^^  order,  with  the  exception  of  a  period  of  about  fifteen 
for  thirteen        months  in  the  years  1843  and  1844,  during  which  time 
rish  previoasto  he  was  in  the  House  of  Correction  at  Kirkdale,  in  the 
forwTnmiovai    ^01^^*7  of  Lancaster,  as  a  prisoner  under  sentence  for  a 
(•'."[y  ^9, 1846),  misdemeanor,  the  said  prison  not  being  in  the  township 
tion  of  fifteen     of  Salford,  but  at  a  distance  of  about  thirty  miles  there? 
years  1843  and  from.     On  the  liberation  of  the  pauper  from  prison^  he 

1844,  daring 
which  he  waa 
confined  in  a  prison  situate  oat  of  the  parish : — Held,  that  he  waa  removable. 


Jufy  12. 

Where  there 
has  been  are* 
sidence  by  the 
pauper  out  of 
the  parish  seek* 
ing  to  remove 
him  during  any 
part  of  the  five 
years  next  pre- 
ceding the  ap*  • 
plication  for 
his  renioyal, 
the  enacting 
part  of  the  9  5c 
10  Vict.  c.  66, 
s.  I,  does  not 
apply,  the  re- 
sidence is  defi* 
cient;  and  the 
excepting  pro- 
viso does  not 
supply  the  de- 
ficiency, al- 
though  the  pau- 
per may  be 
within  the 
terms  of  it. 
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Smmediatelj  returned  to  his  family  ftt  Salford,  where        1848* 
Ae  l»d  kft  them  on  his  bdng  sent  to  prison.  T^Touuir 

The  court  of  quarter  sesuons  was  of  opinion,  that»   ,  ;  ,  ?* 

.  Inhabiteiito  of 

mmder  the  circumstances  above  stated,  the  respondents  SALroso. 
-^^ere  precluded  fiom  removing  the  paupers  after  the 
26th  August,  1846,  when  the  statute  9  &  10  Vict 
^  66,  came  into  operation,  and  therefore  quashed  the 
order  of  removaL  If  this  Court  should  be  of  opinion 
tJiat  the  sessions  were  wrong,  then  the  order  of  sessions 

to  be  set  aside,  and  the  order  of  removal  to  be  confirmed; 

otherwise,  the  order  of  sessions  to  be  confirmed. 

TbwTuendf  in  support  of  the  order  of  sessions  (a). — 

This  order  of  removal  was  made  before,  though  the 

paupers  were  not  removed  under  it  until  after  the  pass- 

ii^  )sf  the  Stat.  9  &  10  Vict  c.  66 ;  and  it  is  clear  that 

the  words  in  the  first  section,  ''  that  no  person  shall  be 

removed,''  must  include  cases  where  orders  were  in  ex- 

iatence  before  the  statute.     Then  the  proviso,  which  is 

intended  to  limit  the  enacting  part,  must  equally  apply 

to  time  prior  to  the  passing  of  the  act;  and  the  words 

in.  the  proviso,  '^  during  which  such  person  shall  be  a 

prisoner  in  a  prison,"  must  be  read  as  if  they  were 

^  shall  have  been."    That  time,  then,  is  to  be  altogether 

excluded  in  the  computation  of  the  five  years ;  Beffina 

w^  Harrow  on  the  IIin(b) ;  and  though  the  pauper  here 

mras  confined  in  a  prison  situate  out  of  the  parish,  yet 

such  prison  is  within  the  words  of  the  proviso;  and  that 

part  of  it  which  applies  to  the  cases  of  soldiers,  marines, 

OTMilors  serving  her  Majesty,  clearly  shews  that  the 

proviso  was  not  intended  to  operate  upon  those  persons 

only  who  have  been  resident  within  the  parish  seeking 

to  reokove  them,  but  also  upon  those  who  have  been 


(a)  Before  Loid  Denman^  C.  J.,  Pattescn^  Coleridge^  and  Erk^  Jb. 

(b)  Ante,  p.  232. 
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184& 
I  The  QuuN 
Inhabitanti  of 

S^LFOKD. 


absent  from  such  pariah  under  anj  of  the 
mentioned  in  the  provisa    If,  then,  the  time  dari 
which  this  man  was  imprisoned  be  excladed  in 
computation,  he  has  resided  more  than  five  years 
the  respondent  parish,  and  had  become  irremovable. 


H 


Pashley,  contrd. — The  pauper  might  have  been 
moved  on  the  !^5th  August,  1846,  and  therefore 
respondents  had  acquired  a  complete  right  to  remo^ 
him  before  the  stat.  9  &  10  Vict,  c  66,  came  in 
operation.*  Such  right  cannot  be  taken  awaj, 
by  express  words  of  an  act  of  Parliament,  or  by 
sary  implication ;  for  an  act  of  Parliament  will  not 
construed  to  be  retrospective  as  to  a  right  vested  befo: 
the  passing  of  the  act;  Ashbumham  v.  Bradshaur{a 
The  Attorney- General  y.  Lloyd  {b).  The 
V.  Andrews  (c),  Thompson  v.  Luck  (df) ;  thou^  there 
some  authorities  to  the  contrary :  LatJess  v.  Holmes  {e 
Rex  V.  Thurston  (/).  If  the  statute  be  not 
tive,  then  the  pauper  was  removable ;  but  if  it  be 
retrospective,  it  is  unnecessary  to  consider  whether 
proviso  is  retrospective  or  not,  because  the  proviso 
only  be  intended  to  apply  to  cases  which  are  within 
enacting  clause,  and  to  such  time  as  but  for  the 
viso  would  have  been  reckoned  in  the  period  of  fi 
years ;  but  here  the  pauper  has  not  resided  five  y 
in  the  parish  seeking  to  remove  him,  having  been  di 
a  portion  of  that  time  confined  in  a  prison  dtaate  out 
the  parish. 

Cur.  adv.  vult 


Lord  Denman,  C.  J.,  now  delivered  the  judgment 


(a)  2  Atk.  06. 
(6)  3  Id.  651. 

(c)  1  Yes.  sen.  225. 

(d)  16  L.  J.   R.,  (N.  S.), 


C.  P.  76. 
(c)  4  T.  R.  660. 
(/)  1  Lev.  01. 


TRINITY  VACATON,  12  VICT. 


289 


the  Court. — In  this  case  a  valid  order  was  made  and 
delivered  before  the  statute  passed,  and  the  pauper  was 
removed  after  that  time.  With  respect  to  residence 
during  the  required  five  years,  the  pauper  had  been  im- 
prisoned out  of  the  respondent  parish  for  fifteen  months, 
but  he  had  resided  immediately  before  the  five  years 
began  more  than  fifteen  months  in  the  respondent  pa- 
ndu  The  sessions  set  aside  the  order,  on  the  grbund 
that  the  residence  had  rendered  the  pauper  irremovable ; 
and  that  the  removal,  after  the  statute,  of  a  person  ren- 
dered irremovable  thereby,  was  a  good  ground  of  ap- 
peal against  a  valid  order  of  removal  m&de  before  that 
statute* 

As  their  decision  on  the  first  point  appears  to  us  to 
be  wrong  it  is  unnecessary  to  consider  the  second  point. 
Hie  question  is,  whether  dme,  that  is  within  the  terms 
of  the  excepting  clause,  is  to  be  excluded  from  the  com- 
putation of  the  five  years,  where  such  time  was  passed 
out  of  the  parish  where  the  irremovability  is  supposed 
to  attach ;  and  we  are  of  opinion  that  it  is  not.  We 
have  stated  our  view  of  the  structure  of  the  two  clauses 
before;  and  it  is  clear  that  the  excepting  clause  has  no 
operation  until,  subject  to  its  effect,  the  requirement  of 
the  enacting  clause  has  been  fulfilled.  In  computing 
the  five  years,  if  it  is  found  that  for  part  thereof  the 
residence  was  not  in  the  parish,  the  enacting  clause  does 
not  apply,  the  residence  is  deficient,  and  the  excepting 
clause  does  not  operate  to  supply  the  deficiency.  There- 
fore the  order  of  sessions  is  quashed. 


1848. 

The  QuBBN 

V. 

Inhabitants  of 
Salfobd. 


Order  of  sessions  quashed. 
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1848. 


Wray  v.  Tore  and  Another, 

JL  HIS  was  an  action  of  trespass  for  breaking  and  en 
tering  the  dwelling-house  of  the  plaintiff,  and  sei 
divers  goods,  &c,  brought  against  two  magistrates  foi 
the  county  of  Kent    Plea,  not  guilty  by  statute.    Th 
case  was  tried  before  Parke,  B.,  at  the  Summ^ 
for  the  county  of  Kent,  1847.     The  goods  of  the  pi 


July  12, 

A  oonTiction 
under  the  11 
6eo.4&lWiU. 
4,0.64.88.13, 
15,  (for  the 
general  sale 
of  beer,  &c), 
amended  by 
the  4  &  5  Wm. 
4,0.  85,  and  the 

3&4yiot.o.6i,  tiff  were  seized  under  a  distress  warrant  to  enforce 

alleged,  thit, 

on  &o.,  J.  w.,    conviction,  which  was  in  the  following  form : — 

of  the  parish  of  ^^^ 

*•  Kent,  to  wit. — Be  it  remembered,  that  on  this  5th  day  o^^ 

December,  1846,  John  Wray,  of  the  parish  of  Ashford,  in  thfr^ 


Ashford,  in  the 
county  of  K., 
was  duly  oon- 
▼icted  before 
&c.,  justices 
&c.,  acting  in 
pett^  sessions 
in  and  for  the 
division  of 
Ashford  in  the 


county  of  Kent,  was  duly  convicted  before  us,  the  Rev.  Nicolas^ 
Toke,  clerk,  and  Harry  William  Carter,  Esq.,  two  of  her  Ha- 
jeBty*8  justices  of  the  peace  in  and  for  the  said  county,  acting  in 
petty  sessions  in  and  for  the  division  of  Ashford,  in  the  said, 
county,  for  that  he,  the  said  John  Wray,  being  a  seller  of  beer,, 
ale  and  porter,  cider  and  perry,  by  retail,  and  licensed  to  sell  the 
for  that  be  the  same  by  retail,  to  be  drunk  and  consumed  in  and  upon  the  dwell* 
said  J.  W.,  ing-house  and  premises  thereunto  belonging  of  him  the  said 
being  such  sel-  John  Wray,  hereinafter  mentioned,  under  the  provisions  of  th& 
and  licensed  '  statutes  in  that  case  made  and  provided,  did,  on  the  28th  of  Sep- 
&o.,  did,  on  tember,  a.  d.  1846,  at  the  parish  of  Ashford  aforesaid,  in  the  si^d 
Ac. ,  permit        county,  unlawfully,  wilfully,  and  knowingly  permit  drunkennessy 

and  other  dis-  <^d  other  disorderly  conduct  in  the  house  and  premises  men* 
orderly  condoct 

in  the  hoose  and  premises  mentioned  in  such  license,  and  situate  in  the  said  parish  of  Ashford, 
in  the  county  of  K,  aforesaid,  against  the  tenor  of  such  license  &c.,  and  contrary  to  the  form 
of  the  said  statutes ;  whereby  the  said  J.  W.  has  forfeited  the  sum  of  jHO,  &c.,  this  being 
adjudged  to  be  his  second  offence,  &c. ;  and  we  the  said  justices  do  hereby  award  one 
moiety  of  the  said  penalty  of  £10,  after  deducting  the  costs  attending  this  conviction,  to  the 
use  of  J.  C,  of  &c.,  police  constable,  the  prosecutor  herein,  and  the  other  moiety,  being 
the  remainder  of  the  ssid  penalty,  after  deducting  the  costs  as  aforesaid,  to  be  paid  to  the 
tressurer  of  the  county  of  K. : — Held,  that  if  it  were  necessary,  in  order  to  give  the  jos- 
tices  jurisdiction  that  the  house  of  the  plaintiff  should  be  situate  within  the  sessional  dxfU 
sion  for  which  they  acted,  that  such  fact  did  sufficiently  appear  on  the  face  of  the  conriction. 

Held  also,  that  the  conviction  need  not  notice  that  the  prosecution  was  within  three 
months  after  the  offence  was  committed,  that  being  matter  of  defence,  and  the  form  given 
in  the  statute  not  requiring  such  statement. 

Held  also,  that  the  offence  was  properly  stated  to  be  contrary  to  the  form  of  the 
statutes. 

Held  also,  that  the  charge  of  permitting  drunkenness  and  other  disorderiy  eonduet  was 
not  double,  and  that  it  was  sufficiently  certain  without  giving  the  names  of  the  persons 
drunk,  or  alleging  them  to  be  unknown. 

Held  also,  that  the  allegation  against  the  tenor  of  the  license  was  s^iffident,  and  that  the 
license  need  not  be  set  out. 

Held  also,  that  there  was  a  good  adjudication  as  to  costs. 


) 
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tioned  in  rach  license,  and  situate  in  the  said  parish  of  Ashford,  in 

the  county  of  Kent  aforesaid,  ag^nst  the  tenor  of  such  license 

granted  to  the  said  John  Wray,  under  the  provisions  of  the  said 

8Utute8,and  contrary  to  the  form  of  thejsaid  statutes,  whereby 

the  said  John  Wray  has  forfeited  the  sum  of  £10,  this  being 

adjudged  to  be  his  second  offence  against  the  provbions  of  the 

aforesaid  statutes  to  permit  the  general  sale  of  beer  and  cider 

by  retail  in  England,  pursuant  to  the  statutes  in  such  case 

made  and  provided ;  and  we,  the  said  justices,  do  hereby  award 

one  moiety  of  the  said  penalty  of  £10,  after  deducting  the  costs 

attending  this  conviction,  to  the  use  of  John  Croucher,  of  the 

pariah  of  Ashford  aforesiud,  police  constable,  the  prosecutor  here- 

m,  and  the  other  moiety,  being  the  remainder  of  the  said  penalty, 

after  deducting  the  costs  as  aforesaid,  we  do  hereby  award  to  be 

paid  to  the  treasurer  of  the  county  of  Kent  aforesaid,  within 

which  BQch  offence  was  committed,  to  be  applied  by  the  said 

tnitturer  towards  defraying  the  necessary  expenses  of  the  said 

coanty,  and  in  aid  of  the  county  rates  of  the  said  county. 

**  Given  under  our  hands  and  seals,  the  day  and  year  first 
abore  written. 

«H.  W.  Carter  (l.  8.) 
«N.Toke(l.8.)" 


1848. 


Several  objections  were  taken  to  the  validity  of  the 
oonriction,  which  were  all  overruled  by  the  learned 
judge,  who  directed  a  verdict  to  be  entered  for  the 
defendant,  reserving  leave  for  the  plaintiff  to  move  to 
enter  a  verdict  for  lU  18«.,  if  the  Court  should  be  of 
opimon  that  the  conviction  was  invalid. — A  rule  nisi  to 
tbat  effect  having  been  obtained. 


ChanneUy  Serjt.,  and  Creasy  shewed  cause  (a). — The 
I^tiff  was  convicted  under  the  1 1  Geo.  4  &  1  Will.  4, 
^  84, 88. 13  and  15  (^),  the  provisions  of  which  statute 

(«)  Before  Lord  Dentnan^  C. 
••»  ^dUetan^    Coleridge,    and 

W  Section  13  enacts,  «  That 
*^«y  aeller  of  heer,  ale,  and 
^^  by  retail,  having  a  li- 
•^  under  the  provisions  of 
*^ttact,  who  shall  permit  any 
P*"^or  persons  to  be  guilty 


of  drunkenness  or  disorderly 
conduct  in  the  house  or  premi- 
ses mentioned  in  such  license, 
shall  for  every  such  offence  for- 
feit the  respective  sums  follow- 
ing ;  and  every  person  who  shall 
in  any  way  transgress  or  neg- 
lect, or  shall  be  a  party  in 
transgressing  or  neglecting,  the 
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kept,  or  theretofore  kept, 
such   person,   of  any  offen 
against  the  tenor  of  the  li 
to  him  granted  under  this 
or  of  any  offence  for  which 
penalty  is  imposed  by  this 


NEW  SESSIONS  CASES^ 

are  amended  by  the  4  &  5  WilL  4,  c.  84,  and  3  & 
Vict,  c  61.     The  first  objection  taken  to  the 


conditions  and  provisibns  spe* 
cified  in  such  license,  or  shall 
allow  such  conditions  and  pro- 
visions to  be  in  any  way  trans- 
gressed or  neglected  in  the 
house  or  premises  so  licensed, 
shall  be  deemed  guilty  of  dis- 
orderly conduct;  and  every  per- 
son so  licensed,  who  shall  permit 
any  such  disorderly  conduct, 
shall  for  the  first  offence  forfeit 
any  such  sum,  not  less  than 
forty  shillings  nor  more  than 
five  pounds,  as  the  justices  be- 
fore whom  such  retailer  shall 
be  convicted  of  such  offence 
shall  adjudge,  and  for  the  se- 
cond such  offence,  any  sum  not 
leas  than  five  pounds  nor  more 
than  ten  pounds,  and  for  the 
third  such  offence,  any  sum  not 
less  than  twenty  pounds  nor 
more  than  fifty  pounds,"  &c. 

Section  15  enacts,  '*  That  all 
penalties  under  this  act,  save 
and  except  the  penalty  herein- 
before mentioned  for  selling 
beer  by  any  person  not  duly 
licensed,  shall  and  may  be  re- 
covered upon  the  information 
of  any  person  whomsoever  be- 
fore two  justices  acting  in  petty 
sessions;  and  that  every  such 
penalty  shall  be  prosecuted  and 
proceeded  for  within  three  ca- 
lendar months  next  after  the 
commission  of  the  offence  in 
respect  of  which  such  penalty 
shall  be  incurred;  and  every 
person  licensed  under  this  act, 
who  shall  be  convicted  before 
two  justices  so  acting  in  and 
for  the  division  or  place  in 
which  shall  be  bituate  the  house 


shall,  unless  proof  be  addu 
to  the  satisfaction  of  such  j 
tices  that  such  person  had 
theretofore     convicted    befo 
two  justices  within  the  8pa» 
of    twelve    calendar   morn 
next  preceding  of  some  ofeen 
against  the  tenor  of  his  li 
or  against  thb  act,  be  adjudg^^^* 
by  such  justices  to  be  guilty 
a  first  offence  against  the  p: 
visions  of  thb  act,  and  to  fi 
feit  and  pay  any  penalty 
this  act  imposed  for  such 
fence,  or  if  no  specifie  penal 
be  imposed  for  such  o: 
then  any  sum  not  ex 
five  pounds,  together  with 
costs  of  the  conviction ;  and 
proof  shall  be  adduced  to 
satis&ction  of  such  justices 
such  person  had  been  previou 
convicted  before  two  jnstie*^ 
within  the  space  of  twelve 
lendar  months  next  preoedi 
of  one  such  offence  only,  su 
person  shall  be  adjudged 
such  justices  to  be  guilty  <^ 
second  offence  against  th6  p 
visions  of  this  act,  and  to  fa 
feit  and  pay  any  penalty 
this  act  imposed  for  such 
fence,  or  if  no  specific 
be  so  imposed,  then  any  su 
not  exceeding  ten  pounds^ 
gether  with  the  costs  of  ilm 
conviction,"  &c. 
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ifl^  that  it  does  not  appear  that  the  house  belonging  to  1848, 
the  plaintiff  was  situate  within  the  division  of  Ashford^ 
for  which  the  defendants  acted*  It  does  allege  that  the 
defendants  acted  for  the  division  of  Ashford,  in  the 
county  of  Kent,  and  that  the  house  of  the  plaintiff  was 
in  the  parish  of  Ashford,  in  the  said  county.  That 
description  is  sufficient  to  shew  that  the  house  of  the 
plaintiff  was  within  the  jurisdiction  of  the  convicting 
justices.  In  Regina  v.  Toke  (a)  it  was  held,  that»  under 
the  43  Eliz.  c.  2,  and  59  Geo.  3,  c.  12,  an  order  describ- 
ing a  person  ''of  the  parish,  in  the  county  &c.,  for 
which  the  justices  acted,  shewed  distinctiy  enough  tiiat 
he  dwelt  within  tiiat  county.  The  second  objection  is, 
that  it  does  not  appear  on  the  conviction  that  the  in- 
ibrmatlon  was  laid  within  three  calendar  months  after 
the  offence  was  committed,  as  required  by  s^tion  15. 
Assuming  that  there  should  be  such  an  allegation,  still 
the  dates  which  are  given  shew  the  proceedings  to  be 
oocrect.  The  conviction  is  dated  December  2nd,  and 
the  offence  is  allied  to  have  been  committed  on  the 
28th  of  September,  1846 ;  but  the  conviction  need  not 
aver  that  the  information  was  laid  >vithin  three  months, 
because  the  time  is  limited  by  a  section  subsequent  to 
that  which  creates  the  offence,  and  is  matter  of  defence. 
The  third  objection  is,  that,  inasmuch  as  the  plaintiff 
might  be  licensed  to  sell  beer  either  under  the  beer  acts, 
or  as  a  publican  under  the  excise  acts,  it  is  doubtful 
to  which  class  of  statutes  the  conviction  has  reference. 
The  offence  is  lidd  contrary  to  the  form  of  the  sta« 
tutes,  and  the  conviction  sets  out  anx)ffence  which  is 
consistent  with  Uic  provisions  of  the  statutes  that  re- 
late to  selling  beer  by  rctaiL  The  fourth  objection  is, 
that  the  charge  is  uncertain,  for  not  giving  the  names 
of  the  persons  drunk  or  disorderly.     It  is  not  necessary, 

(a)  8  A.  &  E.  227. 
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1848.        and  might  be  impos^ble,  to  give  the  nanies  of  the  per^ 
sons  so  offending,  and  the  phdntiff  would  only  be  liabl^^ 
for  one  penalty  for  acts  committed  the  same  day,  and 
therefore  could  not  be  prejudiced  in  his  defenoe*     The- 
conviction  charges  the  plaintiff  with  '*  permitting  drunk- 
enness and  other  disorderly  conduct,''  followii^  the=^ 
words  of  the  statute;  and  the  fifth  ^objection  is,  thnt~ 
two  distinct  offences  are  charged.    In  Newnum  v.  Ben — 


^she(a)  and  Rez  v.  Salomons  (i),  the  convictions  we 
held  bad  because  they  included  more  than  one  distinct 
ofibnce ;  but  in  this  case  the  offence  is  single,  beoaose  om 
permission  might  be  given  to  commit  drunkenness  and 
other  disorderly  conduct.  The  sixth  objection  is,  that 
^the  all^ation  against  the  tenor  of  the  license  is  insuffi 
dent,  and  that  the  license  ought  to  be  set  out  In 
Newman  v.  JTie  Earl  of  Hardwicke  (c)  there  was 
uncertainty  apparent  on  the  conviction;  but  in 
case  tiie  offence  is  stated  to  be  contrary  to  the  tenor 
the  license,  and  the  form  of  the  license  is  given  in  th< 
schedule  annexed  to  the  act.  The  conviction  need 
allege  that  the  first  offence  was  tiie  same  as  the  second. 
The  last  objection  is,  that  it  does  not  appear  what  part 
of  the  penalty  is  to  be  paid  as  costs,  and  what  part  to 
the  treasurer.  By  payment  of  the  £10  penalty  witiiin 
seven  days  after  the  conviction  takes  place,  the 
would  be  discharged,  and,  when  that  sum  is  pmd,  the 
magistrates  may  then  ascertain  the  amount  of  costs,  and 
appropriate  the  rest  as  the  statute  directs.  The  plun- 
tiff  is  required  to  pay  £10,  part  of  which  is  in  the  na- 
ture of  costs;  and  by  stat.  18  Geo.  3,  c.  19,  s.  2,  it  is 
provided,  **  that,  on  the  conviction  of  any  person  on  any 
penal  statute,  when  the  penalty  shall  exceed  the  sum  of 
£10,  the  justices  shall  in  their  discretion  deduct  the 
costs  out  of  such  penalty,  provided  the  deduction  shall 

(a)  10  A.  &  E.  11.      (6)  1  T.  R.  249.      (e)  8  A.  &  £.  124. 
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not  exceed  one*fifth  of  the  penalty,  and  the  renuunder        1848. 
shall  be  divided  among  the  persons  who  would  have 
been  entitled  in  case  this  act  had  not  been  made.'' 

HawhxMy  in  support  of  the  rule. — The  conviction 
omits  'to  shew  the  jurisdiction  of  the  defendants.  They 
are  alleged  to  be  justices  for  the  division  of  Ashford, 
and  the  house  is  alleged  to  be  in  the  parish  of  Ashford ; 
bat  there  is  no  allegation  that  the  parish  of  Ashford  is 
in  the  division  of  that  name.  In  Regina  v.  Ship$tonr 
yponrStour{a)  the  Court  refused  to  draw  any  inference 
firom  the  similarity  of  names.  In  Regina  v.  Martin  (Jb), 
and  Regina  v.  Morice{c\  a  similar  objection  prevailed 
against  orders  made  under  the  Highway  Act;  and  Rex 
V.  Chandler{d)y  Regina  v.  St  Margaret $y  Westmntter{e\ 
and  Thame  v.  Jackson  {/),  are  cases  where  the  same  strict 
role  of  construction  has  been  observed.  It  does  not  ap- 
pear from  the  conviction  that  the  information  was  laid 
within  the  time  specified  by  the  statute,  because  the 
allegation  that  the  information  was  laid  on  the  1st  of 
September  is  immaterial^  and  evidence  might  have  been 
^ven  of  an  offence  committed  on  the  1st  of  July.  The 
plaintiff  was  liable  to  be  proceeded  against  either  under 
the  statutes  with  reference  to  the  selling  beer  by  retail, 
or  under  the  excise  acts,  as  a  publican  and  innkeeper ; 
and,  inasmuch  as  the  penalties  are  different,  the  convic- 
tion leaves  it  doubtful  under  which  set  of  statutes  the 
plaintiff  was  convicted.  In  Rex  v.  Pereira  (g)  the  con- 
viction lefl  it  doubtful  whetiier  a  person  was  proceeded 
against  for  being  **  on  board  the  vessel  within  the  port, 
or  within  one  league  of  the  coast  of  the  United  Eling- 

(a)  I  New  Seas.  Cas.  230 ;  (e)  2  New  Seas.  Cas.  31 ;  7 
6  ^  B.  R.  119.  Q.  B.  R.  569. 

(b)  2  Q.  B.  R.  1037.  (/)  4  Dowl.  &  L.  478. 

(c)  I  New  Seas.  Cas.  685.  (g)  2A.&E.  375. 

(d)  14  East,  267. 
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184^        dom«'*    The  oonviction  follows  the  iiiformalicni^  and 
should  state  the  names  of  the  persons  permitted  to  get;^ 
drunk,  or  give  a  description  of  what  is  included  under* 
the  words  *'  other  disorderly  conduct,"  in  order  that  th^ 
plaintiff  might  not  be  prejudiced  in  making  his  defence^ 
In  Sex  V.  Dave  (a)  the  conyiction  was  held  bad  for  noC= 
stating  whether  the  persons  tippling  were  inhabitants  ocr 
strangers.    Colbome  v.  Stockdah  (b),  Bex  v.  SparUnff  (e 
and  Bex  y.  Chapman  {d)y  are  decisions  to  the  same  effect 
The  plaintiff  is  convicted  of  permitting  drunkenness 
other  disorderly  conduct,  which  charge  is  double, 
leaves  it  uncertain  on  which  charge  the  magistra' 
convicted :  Newmafi  v.  Bendyshe  (e).    The  license 
should  be  set  out  in  the  conviction,  tiiat  the  Comt 
see  whether  the  conditions  of  it  have  been  violated. 
Neioman^v.  The  Earl  of  Hardwicke(f),  tiie  convicti 
was  for  allowing  beer  to  be  consumed  in  a  licensed  ho 
at  a  time  held  to  be  unlawful  by  an  order  of  justices, 
the  Court  held  it  bad  for  not  shewing  either  that  the 
nons  made  such  order,  or  at  what  time  the  house 
kept  open.     The  conviction  charges  the  plaintiff  witl 
being  guilty  of  a  second  offence ;  but  it  must  appear 
be  a  second  offence  of  the  same  description  as  the  firsi 
because  there  are  other  offences  mentioned  in  the 


The  plwitiff  is  convicted  in  the  penalty  of  £10,  a  mcnet^"^ 
of  which,  after  deducting  the  costs,  is  to  be  paid  to 
informer,  and  the  other  moiety  to  the  treasurer  of  thi 
county.     If  the  plaintiff  is  convicted  under  the  IStlau 
section,  there  is  no  provision  as  to  costs ;  but  if  he  Lbp 
convicted  under  the  15th  section,  then  he  is  liable  t(^ 
pay,  for  a  second  offence,  a  sum  not  exceeding  £10,  to* 
gether  with  the  costs  of  the  conviction,  and  in  such  case 
the  adjudication  is  bad  for  not  ascertaining  the  amount 

(a)  3  B.  &  A.  696.  (i)  Sayer,  203. 

(b)  1  Stra.  493.  (e)  10  A.  &  E.  11. 

(c)  Id.  497^  (/)  8  A.  &  E.  124. 
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of  costs,  and  directing  how  mnch  was  to  be  paid  to  the        1848. 
informer,  and  how  much  to  the  treasurer:  Rex  v.  8eale{a\ 
Rex  y.  Symands  (b),  Chaddock  y.  Wilbraham  (c),  SeUwood 
V.  Mount  (d)f  Rex  y.  Payne  {e). 

Cur.  ady.  yult 

Lord  Denman,  C.  J. — This  was  an  action  of  trespass 
for  taking  goods  under  a  warrant  of  distress  to  levy  a 
penalty  on  a  conyiction ;  and  a  rule  for  entering  a  yer- 
dict  for  the  plaintiff  was  obtained,  on  the  ground  that 
the  conviction  was  void.  The  first  objection  was,  that 
the  conyiction  did  not  state  that  the  magistrates  were 
of  the  division  in  which  the  house  of  Wray  was  situated. 
The  statement  as  to  this  was,  that  **  Wray,  of  &c,  was 
duly  convicted  before  us,  two  justices  in  and  for  the  said 
county,  acting  in  petty  sessions  in  and  for  the  division 
of  Ashford,  in  the  said  county^  for  that  he  permitted, 
in  a  house  in  the  parish  of  Ashford,"  &a ;  and  it  was 
contended,  that  the  parish  of  Ashford  was  not  shewn  to 
be  in  the  division  of  Asliford.  There  are  two  answers 
to  this  objection :  first,  the  conyiction,  in  the  present 
form,  is  given  by  the  statutes.  By  the  11  Geo.  4  &  1 
WilL  4,  a  64,  s.  25,  it  is  enacted,  that  a  conviction,  in 
the  form  and  to  the  effect  following,  mutatis  mutandis, 
as  the  case  may  be,  shall  be  good  and  effectual,  with* 
oat  stating  the  case  or  the  facts  or  evidence  in  any  more 
particular  manner: — ^^  Be  it  remembered,  that  on  &c, 
A«  B.,  of  &c.,  was  duly  convicted  before  us,  C.  D.  and 

IL  F.,  two  justices,  &c.,  in  petty  sessions,  for  the 

of ,  for  that,"  &c 

By  the  4  &  5  Will.  4,  c.  85,  this  act  was  amended, 
and  a  power  of  licensing  premises  for  retailing  beer, 
rither  to  be  drunk  on  the  premises  or  not,  was  created ; 
and,  by  sect.  11,  all  powers  and  forms  in  the  former  act, 

(a)  8  East,  568.  {d)  1  Q.  B.  R.  72C. 

(h)  1  East,  189.  (c)  4  D.  &  R.  72. 

(c)  Ante,  p.  22G. 


298  NEW  SESSIONS  CASES, 

1848.  with  reference  to  persons  licensed  under  that  act,  d&all 
be  deemed  to  be  applicable  to  all  persons  licensed  nii^ler 
it,  and  to  all  offences  committed  by  such  persons,  of  'Cihe 
same  description  as  the  offences  mentioned  in  the  fbncviec 
act  Wraj  was  licensed  under  the  later  act ;  but  iihe 
conviction,  in  the  form  given  by  the  former  act,  is  le^gaL 
The  objection  assumes  that  the  petty  sesrions  mus^^  be 
stated  to  be  for  the  division  in  which  the  house  ^mus 
situated.  The  form  requires  merely  the  name  c£  tlie 
division  for  which  the  petty  sessions  are  held ;  and^  the 
conviction,  as  to  this,  is  in  that  form.  Secondly,  ^Sf  it 
was  necessary  that  the  house  of  Wray  should  Bffpcmr  t  to 
be  in  the  division  of  Ashford,  it  does  so  appear. 
conviction  speaks  of  the  parish  of  Ashfiird  and  the 
sion  of  Ashford.  The  meaning  of  the  word  **  divifli«^oii»' 
in  respect  of  justices'  jurisdiction,  would  make  it 
bable  that  it  was  named  after  some  known  place 
and  it  is  also  probable,  that,  when  Ashford  is  menii 
in  this  conviction,  it  is  the  same  Ashford,  though  a  P*^ 
rish  and  a  division  are  denoted  by  it.  The  ordii^^^ 
use  of  language  would  lead  to  the  inference  that  ™ 
parish  was  in  the  division.  The  probability  of  this  iik-  ^^^ 
ence  is  confirmed  by  the  9  Geo.  4,  a  43,  making 
vision  for  divisions  of  counties ;  and  section  7 
the  justices  '^to  appoint  or  continue  to  each 
the  name  of  some  principal  or  convenient  parish^ 
ship,  or  place  within  the  same.'*  Where  the  act  "^ 
been  applied,  the  parish  giving  the  name  to  a  divi^^*^ 
would  be  in  that  division.  It  does  not  appear  wheS^^-'^ 
this  act  has  been  brought  into  operation  in  Kent ;  ^^^ 
even  if  not,  the  statute  recognises  the  probability  t>»** 
the  name  of  a  division  will  be  the  name  of  a  parish, 
that  such  parish  will  be  within  the  division,  as  coa 
nicnce  obviously  requires.  In Reffina  v.  Martin{a\  -^'*'^ 
names  of  the  division  and  of  the  parish  were  differe^^ 

{a)  2Q.  B.R.I  037,  n. 
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^o,  ibo^  in  Regina  v.  Morice{a).    There,  the  parish  was        1848. 

^JP>^^  >u^cl  the  division  Odsej ;  and  the  judgment 

^Wwsqpreflsed  to  be  on  the  ground,  that  it  was  not  ex- 

pmnly  stated,  nor  to  be  inferred  from  anything  which 

"^rsB  stated,  that  B jgrave  is  in  the  division  of  Odsey. 

On  these  grounds,  we  think  that  the  first  objection  fidls. 

It  was,  secondly,  objected,  that  it  does  not  appear 

tbat  the  prosecution  was  within  tiuree  months  after  the 

The  answer  is,  first,  that  this  limitation,  being 

itnely  distinct  from  the  enactment  creating  die  of- 

fisnoe,  is  matter  of  defence  and  need  not  be  noticed  in 

conviction ;  and,  secondly,  that  the  form  ^ven  by 

statute  dispenses  with  the  mention  of  it,  had  it  other- 

^vifle  been  necessary.    Thirdly,  it  was  objected  that  the 

^^Ooioe  was  stated  to  be  contrary  to  the  form  of  the  sta- 

^^toi^  instead  of  the  statute.    But  this  objection  arises 

^Xm  ignorance :  the  conviction  is  by  the  joint  operation 

^^  the  two  statutes  above  referred  ta    Fourthly,  it  was 

^4^jeeted,  that  a  conviction,  for  permitting  drunkenness 

^Od  odier  cBsorderly  conduct,  was  too  vague,  because  it 

^ad  not  wp&cktj  the  names  of  the  drunkards  or  state  that 

^bey  were  unknown,  and  so  the  party  might  not  be  able 

te  piepare  for  his  defence  or  shew  tiiat  he  had  been  be- 

convicted.    But  it  appears  to  us  that  tiie  names  of 

drunkards  would  be  often  unknown  where  the  house 

Was  dosed  or  the  inmates  were  strangers  to  the  inform- 

ex«i  and  that  the  reqiurement  of  the  names  would  lead 

to  no  good  purpose.   The  statement  of  them  in  the  con- 

▼ietioQ  is  irrelevant  to  preparing  for  the  defence  at  the 

trial,  whidi  is  then  over,  and,  even  if  required  in  the 

oonvietion,  they  would  not  be  required  in  the  summons ; 

ind,  if  the  party  wished  to  prepare  for  his  defence,  he 

would  have  to  apply  for  an  adjournment  of  the  hearing, 

sod  the  statement  of  them  would  not  be  wanted  to  shew 

(a)  I  New  Seas.  Cas.  685. 

^^l^  UL  Z  N.  S.  C. 
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1848.  that  he  had  been  before  conyicted;  for,  if  he  can  incur 
two  penalties  on  the  same  day  for  such  permission, 
(about  which  we  give  no  opinion),  it  is  dear  that  the 
same  persons  may  be  the  drunkards  on  both  occasions, 
and  so  their  names  would  not  prove  the  identity  of  the 
offence. 

It  was  also  objected,  under  this  head,  that  the  charge 
of  permitting  drunkenness  and  other  disorderly  conduct 
was  double,  and  that  the  charge  should  have  been  limited 
to  one.  But  the  answer  is,  that  the  chaige  is  of  permis- 
sion, which  may,  at  one  and  the  same  time,  be  both  of 
drunkenness  and  disorderly  conduct.  Where  the  chaige 
was  of  an  endeavour  to  incite  to  mutiny  and  other  trai- 
torous practices,  the  judges  expressed  an  opinion  that 
this  charge  was  not  double,  as  the  same  endeavour  to 
incite  might  be  to  both  offences:  Rex  y.  Fuller  (a). 
And  so  an  indictment  for  defacing^  injuring,  and  destroy- 
ing a  register,  was  held  not  double,  though  each  act 
was  a  distinct  offence :  Regma  v.  Bawen  (b).  And  the 
further  answer  is,  that  the  statute  sanctions,  if  it  does 
not  require,  the  charge  to  comprise  disorderly  conduct 
as  well  as  drunkenness.  The  11  Geo.  4  &  1  Will.  4, 
c  64,  s.  13,  enacts,  that  tlie  person  permitting  persons  to 
be  guilty  of  "  dnmkenjiess  or  disorderly  conduct,''  shall 
forfeit  the  sums  afler  specified;  it  then  declares  any 
breach  of  the  conditions  of  the  license  to  be  disorderly 
conduct ;  and  then  specifies,  that  any  person  who  simll 
be  guilty  of  such  disorderly  conduct,  shall  forfeit,  for  the 
first  offence,  so  much.  The  penalty  is  attached  to  dis- 
orderly conduct  only,  and  it  is  not  difficult  to  understand 
that  the  penalty  was  intended  to  attach  to  drunkenness; 
that  would  be  accompanied  with  disorderly  conduct,  and 
so  be  capable  of  definite  proof,  and  be  evidence  of  an 
intentional  permission*     The  license  is,  not  to  permit 

(a)  1  B.  &  P.  180.  (h)  1  C.  &  K.  601. 
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drunkenness  or  other  disorderly  conduct ;  and  this  con-  1848. 
viction  is  also  for  transgressing  the  condition  of  the 
license  in  this  respect  The  effect  of  the  license  and  of 
the  statute  is  precisely  the  same,  and  the  question  is  not 
altered  by  reason  thereof;  also,  as  the  license  is  ernbo^ 
died  in  the  statute,  there  is  no  necessity  for  setting  it 
out;  also  the  form  given  would  dispense  with  it,  if  it 
bad  been  otherwise  necessary. 

It  was  lastly  objected,  that  the  award  of  the  division 
of  the  penalty  was  void,  because  it  gave  costs  circuit- 
ously,  but  left  them  unsettled,  and  so  rendered  the  pay- 
ment to  the  parties  almost  impossible.  The  answer  is, 
that  the  conviction  does  not  acyudge  that  the  defendant 
should  pay  costs,  but  only  the  penalty;  indeed,  the  sta- 
tute 11  Grea  4  &  1  Will.  4,  c  64,  is  so  worded,  that 
the  magistrates  did  wisely  in  not  adjudging  that  the  de- 
fendant should  pay  costs,  and  omitting  the  costs  of  con- 
viction from  the  statutory  form ;  for,  by  sect.  15,  '^  If  the 
conviction  is  of  any  offence  for  which  a  penalty  is  im- 
posed by  the  act,  the  defendant  shoidd  be  acyudged  to 
pay  such  penalty;  or,  if  no  specific  penalty  be  imposed, 
then  to  pay  the  sum  mentioned,  togetiier  with  the  costs 
of  suit."  For  the  offence  in  question,  a  penalty  was 
specified  in  sect.  13;  and  the  construction  of  sect.  15 
which  first  occurs  to  the  mind  is,  that  the  power  of 
adding  the  costs  to  the  penalty  does  not  apply  when  the 
penalty  is  specified.  Section  15  directs  the  penalty  to 
be  paid  simply.  The  form  of  the  conviction,  given  in 
the  statute,  expresses,  that  the  defendant  had  forfeited 
tlie  penalty,  without  saying  to  whom ;  and,  under  the  18 
Geo.  3,  c.  19,  and  41  Geo.  3,  c.85,  this  penalty  would  be 
payable  to  the  justices ;  and,  by  1  Will.  4,  c  64,  s.  22, 
the  justices  have  power  to  award  portions  of  tiie  penalty 
^'  that  has  been  recovered."  This  award  the  justices  have 
here  added  to  the  form  of  the  conviction  given  by  the 
statute ;  and  as  it  relates  to  the  disposal  of  the  fine  after 

z2 


302  NEW  SESSIONS  CASES, 

1848.  it  has  been  pidd  by  the  defendant^  it  affords  no  gronnd 
of  complaint  for  him.  By  the  18  6ea  3,  c.  19,  the 
justicefl,  in  so  disposing  of  the  fine,  might  award  costs 
to  the  prosecutor,  to  be  deducted  out  of  the  fine,  pro- 
yided  they  do  not  exceed  one-fifUi.  This  power  has 
been  informally  exercised,  but  it  matters  not  to  the  de- 
fendant. As  all  the  objections  to  the  conviction  fail, 
the  rule  for  entering  a  verdict  for  the  plaintiff  is  dis- 
charged. 

Rule  dischaiged. 


END  OF  TRmmr  vacation. 
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MICHAELMAS    TERM,  1848. 


The  Queen  v.  Joseph  Booth.  ^ATcw-  13. 

In  Trinity  Tenn  last,  Huddkstan  obtuned  a  rule  call-  a  deputy  p*. 
ing  upon  Joseph  Booth  to  shew  cause  why  an  information  ^^^SJ^  5  *' 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited  ^^  principal, 

1  •  ,  ,  ,  t      .       1        ,  .        ,  and  approved  of 

against  him,  to  shew  by  what  authonty  he  clauned  to  by  the  joitioM 
be  deputy  constable  for  the  township  of  Sowerby,  in  rionsTmay'be 
the  West  Riding  of  the  county  of  York.  '^"'  ™  ^f 

In  appeared  by  the  affidavits  in  support  of  the  rule,  p^ty,  although 
which  were  not  contradicted,  that,  at  a  spedal  petty  ses-  contained  in 
aon  held  at  Halifax  on  the  28th  of  March,  1848,  for  the  J^t  ^A. 
appointment  of  parish  constables,  pursuant  to  the  5  &  6  ^*|^^^J° 
Vict  c.  109,  C.  H.  Clarke,  a  person  whose  name  ap-  bled,  and  re. 
peared  in  the  list  of  those  returned  by  the  overseiers  as  justices  aa  the 
qualified,  was  proposed  by  Joseph  Booth  as  a  proper  qjji^^lj^"* 
person  to  be  appointed  parochial  constable.    Mr.  Clarke  ^^  "^^  <^- 

•  .       "^»  pnrsnant 

was  not  present  on  that  occasion;  but  one  of  the  magis-  to  the  stat.  5  & 
trates  haying  asked  whether,  if  they  appointed  Mr.  '^'  ^* 
Clarke,  he  was  willing  to  serve  the  office,  J.  Booth  re- 
plied he  had  made  an  arrangement  with  Mr.  Clarke  to 
serve  as  his  deputy  if  he  was  appointed  paroichial  con- 
stable. Mr.  Clarke  was  then  appointed,  and  the  session 
was  adjourned  to  the  8th  of  April,  when  Mr.  Clarke  was 
present,  and  J.  Booth  was  appointed  to  act  as  his  sub- 
stitute, and  was  accordingly  sworn  in.  It  appeared  that 
J.  Booth  was  qualified  to  fill  the  office  of  constable,  but 
his  name  was  not  contcuned  in  the  list  returned  by  the 
overseers. 
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1848. 
The  QoBBN 

V. 

Booth. 


Knawles  now  shewed  cause. — There  is  no  enactment 
in  any  of  the  clauses  of  the  5  &  6  Vict  c  109  (a),  that 

(a)  Section  2  enacts,  ^That  of  abode,  the  title,  quality,  call- 
the  justices  shall,  within  thirty  ing,  or  business  of  each  written 
days  next  after  the  passing  of  at  full  length ;  provided  also, 
this  act,  and  within  the  first  that  it  shall  be  lawfiil  for  the 
seven  days  of  February  in  each  vestry  to  annex  to  the  said  re- 
following  year,  issue  a  precept  tuiii  the  names  of  any  number 
under  the  hands  of  any  two  of  of  men  willing  to  serve  the  office 
them  to  the  overseers  of  each  of  constable,  and  whom  the 
parish  within  the  division,  re- 
quiring them  to  make  out  and 
return,  within  eighty  days  next 
after  the  passing  of  this  act,  and 
before  the  twenty-fourth  day  of 
March  in  each  following  year, 
'  a  list,  in  writing*  of  a  oompe- 


try  will  recommend  to  be  ap- 
pointed, although  not  having 
the  qualification  hereinafter 
mentioned." 

Section  6  enacts,  **  That  every 
able-bodied  man  resident  within 
the  said  parish,  between  the 


tent  number  of  men   within    ages  of  twenty-five  years  and 
their  respective  parishes  quali-    fifty-five  years,  rated  to  the  re- 


fied  and  liable  to  serve  as  con- 
stables, and  also  to  perform  all 
other  requisites  in  the  said  pre- 
cepts contained  ;  and  with  the 
said  precept  shall  be  given  no- 
tice to  the  said  overseers  of  the 
time  and  place  where  such  spe- 
cial session  of  the  peace  as  afore- 
said will  be  holden. " 

Section  8  enacts,  *'  That  the 
overseers  of  every  parish  upon 
the  receipt  of  such  precept  shall 
summon  a  meeting  of  the  in- 
habitants in  vestry  to  be  holden 
within  fourteen  days  after  the 
receipt  of  the  said  precept,  and 
the  vestry,  at  such  meeting, 
shall  make  out  a  list  in  writing 
of  such  number  as  shall  be 
named  in  the  precept  of  men 
residing  within  their  parish 
who  shall  be  qualified  and  lia- 
ble to  serve  as  constables,  with 
the  christian  name  and  sur- 
name, and  with  the  true  place 


lief  of  the  poor  or  to  the  county 
rate  on  any  tenements  of  the 
net  yearly  value  of  four  pounds 
or  upwards,  except  such  per- 
sons as  shall  be  exempt  or  dis- 
qualified as  hereinafter  men- 
tioned, shall  be  qualified  and 
liable  to  serve  as  constable  of 
that  parish.*' 

Sect.  11  enacts,  **  That  when 
any  list  shall  have  been  allowed^ 
the  justices  shall  choose  from 
the  allowed  list  the  names  of 
such  number  of  persons  as  they 
shall  deem  necessary  (having 
regard  to  the  extent  and  popu- 
lation of  the  parish)  to  act  as 
constables  within  the  pariah 
during  the  year  then  next  fol- 
lowing, and  until  other  consta- 
bles shall  be  chosen  and  sworn 
to  act  in  their  stead  as  consta- 
bles for  such  parish :  provided 
always,  that  where  any  person 
shall  have  been  chosen  to  aenre^ 
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the  choice  of  deputy  constable  must  be  made  firom  the 
list  returned  by  the  overseers.  There  is  a  proviso  at  the 
end  of  section  3,  that  the  vestry  may  annex  to  the  re- 
turn the  names  of  any  number  of  men  willing  to  serve 
the  office,  and  whom  the  vestry  will  recommend,  although 
not  qualified.  Cases,  therefore,  were  contemplated  by 
the  legislature  where  a  person  not  duly  qualified  might 
fill  the  office  of  constable.  Booth  is  qualified,  but  no 
qualification  is  requisite  for  a  deputy.  By  sect.  12,  if 
the  person  chosen  is.  unwilling  to  serve  the  office,  the 
magistrates  may  appoint  a  person  to  be  his  deputy ;  and 
here,  in  the  exercise  of  that  discretion,  they  have  ap- 
pointed Booth. 


1S48. 


The  QuxBK 

V. 

BOOTB. 


Huddkstan,  in  support  of  the  rule. — A  parochial  con- 
stable, by  the  common  law,  was  chosen  by  the  freemen 
at  the  court-leet  or  torn,  subject  to  the  approval  of  the 
lord  of  the  manor  or  sherifi^,  and  afterwards  by  the 
magistrates:  Bac  Abr.,  *' Constable,"  A.    In  Bex  v. 


and  shall  have  served  the  office 
of  constable,  either  in  person  or 
by  sabstitate  as  hereinafter  pro- 
vided, he  shall  not  be  liable  to 
be  again  chosen  until  every 
other  person  in  the  parish  liable 
and  qoalified  to  serve  shall  have 
also  served  the  office  of  consta- 
ble, either  in  person  or  by  sub- 
stitute.*' 

Section  12  directs,  that  the 
person  so  chosen  shall  appear 
on  a  day  to  be  fixed  by  the  jus- 
tices to  be  sworn  in,  and  con- 
tains the  following  proviso  : — 
**  Provided  always,  that  if  any 
qualified  person,chosen  as  afore- 
said, shall  be  unwilling  to  serve 
the  office  of  constable  in  person, 
and  shall  find  a  substitute  to  be 


approved  by  the  justices,  and 
willing  to  serve  for  him,  the 
person  so  chosen,  and  unwilling 
to  serve,  shall  attend  with  his 
proposed  substitute  at  the  time 
and  place  appointed  for  swear* 
ing  in  constables,  and  the  jus- 
tices, if  they  shall  approve  of 
such  proposed  substitute,  shall 
cause  the  oath  to  be  adminis- 
tered to  bim,  instead  of  the  per- 
son so  chosen  and  unwilling  to 
serve ;  but  the  service  of  any 
person  as  substitute  for  another 
person  shall  not  be  reckoned  as 
his  own  service,  so  as  to  exempt 
him  from  being  sooner  chosen 
to  serve  in  his  own  person  than 
otherwise  he  would  have  been 
liable  to." 
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1848.  AdOard  (a),  Abbott,  C.  J.,  in  giving  judgment^  sfqrsy 
''  The  office  of  conatable  is  of  a  personal  not  a  pecuniary 
service.  It  is  to  be  performed  by  personal  attendance 
within  the  district,  the  constable  is  supposed  to  be 
known  to  all  the  inhabitants  within  the  district^  and 
they  are  bound  to  yield  obedience  to  him,  and  to  be  as- 
sistants to  him  at  his  command,  in  the  exercise  of  hia 
lawful  authority."  The  5  &  6  Vict  c  109,  still  reserres 
to  the  inhabitants  of  any  parish  or  district  the  same  con- 
trol over  the  election  of  constables.  Section  3  requires 
the  overseers  to  make  out  a  list  of  persons  qualified  to 
serve  the  office,  and  such  list,  out  of  which  the  con* 
stable  is  to  be  chosen,  contains  the  names  of  persona  in 
whom  the  inhabitants  can  place  confidence.  In  Under' 
hiU  V.  Witts  (b)  it  was  held,  that  where  a  substitute  was 
approved  by  the  inhabitants,  and  sworn  in  at  the  leet»  if 
he  absconded,  the  principal  was  nevertheless  discharged. 
Unless,  therefor^  the  substitute  is  appointed  from  the 
list  returned  by  the  vestry,  the  inhabitants  will  lose  all 
control  over  the  appointment  of  the  person  who  is  vir- 
tually responsible  for  the  due  discharge  of  the  duties  of 
constable. 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  act  is 
perfectly  dear.  There  is  to  be  a  list  which  must  be 
composed  of  qualified  persons,  to  which  may  be  annexed 
another  list  of  persons  not  qualified,  but  who  are  willing 
to  serve.  Here  the  qualified  person  makes  an  agreement 
with  a  person  who  was  willing  to  serve.  Of  course  the 
substitute  must  have  some  consideration  for  serving.  If 
the  consideration  was  corrupt,  that  would  of  itself  set 
asdde  the  whole  proceeding.  It  appears  to  me  that  the 
act  of  Parliament  has  been  fully  complied  with. 


(o)  4  B.  &  C,  772.  (A)  3  Esp.  60. 
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CoLERiDOE,  J. — I  am  entirely  of  the  same  opinion.  1848. 
There  is  nothing  to  show  that  the  substitute  must  be  xhTouxiiN 
a  qualified  person,  in  the  sense  of  qualification  as  em-  ^' 
ployed  in  the  act,  and  as  required  for  the  persons  whose 
names  are  inserted  in  the  list  made  imder  the  precept 
issued  by  the  magistrates  to  the  Testry.  The  third  sec- 
tion  Bhowe  thaT^ns  willing  to  ^e,  and  who  may 
be  recommended  by  the  vestry,  may  be  appointed,  though 
not  strictly  qualified  persons ;  so  that,  under  the  act  it- 
self, it  is  dear,  that  some  imqualified  persons  may,  under 
some  circumstances,  serve  as  principals.  Kowthe  ques- 
tion in  this  case  is,  whether  unqualified  persons  may  serve 
as  substitutes.  It  would  be  strange  if  they  might  serve 
as  prindpals,  and  yet  might  not  serve  as  substitutes ; 
yet  that  consequence  would  inevitably  flow  from  the 
argument  now  pressed  upon  us. 

WiOHTBfAN,  J. — The  only  objection  here  is,  that  the 
name  of  the  substitute  does  not  appear  in  the  list  of  those 
who  are  returned  to  the  magistrates  as  qualified  under 
the  act.  I  do  not  find  anything  in  the  act  to  shew  that 
the  name  of  the  substitute  shall  also  be  on  the  list  of 
qualified  persons,  and,  indeed,  it  is  not  necessary  that  he 
should  be  on  that  list;  for  he  is  to  be  presented  to  the 
magistrates,  who  are  to  exercise  their  discretion  in  hb 
appointment;  that  is  in  itself  sufficient  to  prevent  the 
appointment  of  an  improper  person. 

Erlb,  J. — ^I  am  of  the  same  opinion.  The  question 
is,  whether  the  statute  has  required  that  there  should  be 
a  qualified  person  to  serve  as  a  substitute.  The  statute 
does  not  in  terms  require  that ;  and  I  do  not  think  that 
we  ought  to  depart  from  the  plain  meaning  of  the  act. 

Kule  discharged. 
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Nao.  15.       The  Queen  v.  The  Inhabitants  of  St.  Ebbs,  Oxfobd. 

TbeproTiioat  vJN  appeal  against  an  order  of  two  jusdees  for  the 

g'&To  Vio?^'  rcD^oval  of  Mary  Elsbury,  and  her  three  children,  from 

*luS'  *'\*ta'  ^^  parish  of  St  Andrew  the  Less,  in  the  borough  of 

those  penoDM  Cambridge,  to  the  parish  of  St.  Ebbs,  in  the  city  of 

the  ralaetiiig  Oxford,  the  sessions  confirmed  the  order,  subject  to  the 

P*^  ^I^'    .  opinion  of  this  Court  upon  the  following  case : — 

and,  therefore,  An  Order,  dated  29th  of  April,  1847,  was  made  by 

and  his  wife  C.  £•  B.  and  J.  S.,  Esqrs.,  two  of  her  Majesty's  jus- 

had^me'bato  *i<5®®>  ^-i  ^'^^  ^®  removal  of  the  pauper  and  her  three 

tn?^*^  children.     The  said  order  was  appealed  against;  and 

1846,  and  the  on  the  trial  of  the  appeal,  it  was  proved  that  John  Tho- 
thrai  inMiureh  °^^  Elsbury  Came  to  reside  in  the  parish  of  St  Andrew 

1847,  and  Aey  ^^  Less,  at  Midsummer,  1846,  with  the  said  Mary,  his 

were  remoTed 

to  hia  Mttie-  wife,  and  their  three  children ;  that  he  and  they  resided 
^datod'29^*  there  from  Midsummer,  1846,  till  March,  1847,  when 
^?V\*}?^?X^  he  deserted  them,  as  hereinafter  stated;  that  the  said 

Heldf  that  they 

wereremoTa-     Mary  Elsbury,  and  her  three  children,  continued  to 

reside  in  the  parish  of  St.  Andrew  the  Less  from  the 
time  of  such  desertion  till  the  making  of  the  said  order; 
that,  at  the  time  of  making  the  said  order^  the  said  Mary 
Elsbury  and  her  three  children  were  still  residing  in 
the  said  parish  of  St.  Andrew  the  Less ;  that  the  said 
Mary  was,  at  the  time  of  making  the  same  order,  and 
still  is,  the  wife  of  the  sud  J.  T.  Elsbury,  and  that  the 
said  three  children  are  the  legitimate  children  of  the 
said  J.  T.  Elsbury  and  Mary  Elsbury ;  that  the  said  J. 
T.  Elsbury  had,  before  the  application  for  the  said  order, 
deserted  from  his  said  wife  and  children,  and  that,  at  the 
time  of  the  said  application  for,  and  of  making  the  same 
order,  and  at  the  time  of  hearing  the  said  appeal,  the 
said  J.  T.  Elsbury  still  continued  absent  from  his  said 
wife  and  children ;  and  that,  at  the  time  of  applying  for 
and  making  the  said  order,  and  from  thence  up  to  and 


ble. 
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at  the  time  of  hearing  the  said  appeal,  the  said  J.  T.         1848. 
Elsbury  was  not  residing  or  inhabiting  in  the  said  parish     ,j^^  qubik 
of  St  Andrew  the  Less;  that  the  residence  of  the  said    ,  .  ^^ 

-TfTiTiit  t  •iTmT<i        Inhabitantf  of 

J.  T.  Elsbury  was  unknown ;  that  the  said  J.  T.  Els-  St.  Ebbs, 
bury  was  settled  in  the  sud  parish  of  St  Ebbs,  and  that 
the  said  Mary  and  the  said  three  children  had  no  other 
settlement  than  the  said  settlement  of  the  said  J.  T. 
Elsbury,  and  were  removed  by  the  said  order  to  the 
Baid  settlement  of  the  said*  J.  T.  Elsbury. 

Counsel  for  the  appellants  objected,  that,  inasmuch  as 
the  said  J.  T.  Elsbury  was  not,  at  the  time  of  applying 
for  and  making  the  said  order,  inhabiting  or  residing  in 
the  said  parish  of  St  Andrew  the  Less,  the  said  J.  T. 
Elsbury  was  not  removable  from  the  same  parish ;  and 
that,  therefore,  under  and  by  virtue  of  the  stat.  9  & 
10  Vict  c  66,  for  amending  the  laws  relating  to  the  re- 
moval of  the  poor,  the  said  wife  and  children  of  the  sud 
J.  T.  Elsbury  were  not  removable  from  the  same 
parish. 

The  Recorder  held,  that  the  said  wife  and  children  of 
the  said  J.  T.  Elsbury  were  removable  from  the  sud 
parish  of  St  Andrew  the  Less,  subject  to  a  case  for 
the  opinion  of  this  Court  If  this  Court  shall  be  of 
opinion  that  the  said  Mary  Elsbury  and  the  said  three 
children  were,  under  the  above-mentioned  circumstances, 
removable  from  the  said  parish  of  St  Andrew  the  Less, 
then  the  said  order  to  be  confirmed ;  otherwise,  to  be 
quashed. 

WorUedge  {3£iUs  was  with  him),  in  support  of  the 
order  of  sessions. — The  question  is,  whether  when  a 
man  has  resided  in  a  parish  witli  his  wife  and  children 
for  a  period  less  than  five  years,  and  has  deserted  them, 
by  leaving  the  parish,  the  wife  and  children  can  be  re- 
moved in  his  absence  to  the  place  of  his  settlement,  and 
the  decision  will  depend  upon  the  construction  to  be 
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1848.  put  npon  the  proviso  at  the  end  of  the  first  section  of  the 
T^Qvsnr  ^^^  9  &  10  Yict.  c.  66.  It  is  submitted  that  the  pro- 
inhab'tents  of  ^^^  ^^  ^^  enacting  clause  are  to  be  read  together,  and 
St.  Ebbs,  that  die  proviso  does  not  affect  any  person  who  is  not 
witlun  the  operation  of  the  enacting  part,  and,  as  the 
enacting  part  relates  to  persons  who  have  readed  five 
years  in  a  parish,  the  proviso  can  have  no  effect  in  thia 
case,  where  it  is  found  that  the  man  and  his  ¥rife  had 
only  come  into  the  parish  at  Midsummer,  1846,  and  the 
order  was  made  on  the  29th  of  April,  1847.  The  pco- 
viso  must  be  construed  as  if  the  words  "  removable 
according  to  this  act"  had  been  introduced*  Reyma  v. 
Salford(a)  decides  that  the  excepting  clause  which  pre» 
cedes  the  proviso  has  no  operation  until,  subject  to  its 
effect,  the  requirement  of  the  enacting  clause  has  been 
fulfilled.  The  policy  of  the  law  is  to  prevent  the  sepa- 
ration of  man  and  wife ;  and  if  the  proviso  is  to  be  con- 
strued as  a  substantive  enactment,  the  conseqiience  would 
be,  that  where  a  man  had  lived  with  his  wife  and  fiunily 
for  a  period  of  less  than  five  years  in  a  parish  to  which 
he  does  not  belong,  and  leaving  her  goes  into  the  parish 
where  he  is  settied,  his  wife  and  family  could  not  be 
removed  after  him ;  and  the  wife  and  family  of  a  man 
who  was  transported  for  life  could  never,  during  his  li^ 
be  removed  £rom  any  parisL — He  was  then  stopped  by 
tiie  Court. 

Nayhr  and  Metcalfe^  contr^ — The  intention  of  the 
Stat  9  &  10  Vict.  c.  66,  was  to  prevent  removals,  and  to  ^ 
carry  out  that  intention  the  widest  sense  ought  to  be 
given  to  the  words  of  this  proviso.  Rex  v.  EUham{h) 
shews  that  a  man  and  his  wife  might  be  separated  by 
consent,  and  that  case  is  not  overruled  by  Reginay. 
Leeds  (c).    In  tiie  latter  case,  there  was  no  statement  dT 

(a)  Ante,  p.  28G.  (6)  5  East,  113. 

(c)  1  New  Sess.  Cas.  257 ;  5  Q.  B.  R.  916. 
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consent  on  the  part  of  the  wife,  and  therefore  the  order        1848. 
was  invalid  as  to  her ;  but  it  was  confirmed  as  to  the    j^  quxsn 
children,  who  were  above  the  age  of  nurture,  and  this   ,  ^  ^5*  .    * 

^  '  Inhabitants  of 

act  may  have  been  passed  to  remedy  this  inconvenience.  St.  Ebbs, 
Megina  ▼•  Salford  does  not  apply,  because  there  are 
words  in  -that  proviso  which  refer  to  the  enacting  part. 
In  this  proviso,  the  words  are  not  ^'  whenever  any  such 
penon,"  but  **  any  person."  {^Coleridgey  J. — The  words 
inthestat.  ll&12yict.c.  Ill,  are ''removable  by  rea- 
son of  any  provision  in  the  stat  9  &  10  Vict.  c.  66.*^ 
That  statute  does  not  apply  to  appeals  of  which  notice 
had  been  given.  The  words  of  the  second  and  third  sec- 
tions are  also  quite  general,  and  the  fifth  section  shews 
that  the  l^islature  knew  how  to  limit  any  provision  to 
those  persons  who  were  affected  by  the  enacting  part  of 
the  first  section.  Lastiy,  it  may  have  been  intended  that 
where  a  man  leaves  his  wife  and  family  in  a  parish  he 
jnay  find  tiiem  tiieie  on  his  return. 

liord  Denman,  C.  J. — I  tiiink  that  the  proviso  and 
the  enacting  part  must  be  read  together ;  and  that  if  the 
husband  would  be  removable,  were  he  in  the  parish,  his 
wife  mnst  be  removable  in  his  absence.  The  accidental 
absence  of  the  husband  from  the  parish  cannot  render 
the  wife  irremovable. 

CoLEBn>OE,  J. — I  am  of  the  same  opinion.  This  is 
a  i»oviflo  which  refers  to  the  previous  enacting  part, 
«nd  limits  the  generality  of  it,  taking  certun  cases  out 
of  its  (Operation.  The  enacting  clause  says,  generally, 
that  five  years'  residence  shall  occasion  irremovability ; 
tfaeii  there  is  a  proviso,  that,  under  certain  circumstances, 
.tbe  person  shall  not  be  irremovable,  that  raises  a  quea- 
ticm  as  to  his  wife  or  family,  and  so  the  statute-goes  on 
to  say,  that,  if  the  husband  falls  within  the  enacting 
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^ 


1848.       port,  and  is  therefore  irremovable^  his  wife  and  fiuniij 
•rfcTo^K    BhaUbesoalfla 

V. 

Inhabitants  of 

St.  Ebbs,  Wiohtbian^  J. — The  word  '^  lemovaUe"  in  tlie  pro- 
viso must  refer  to  such  person  as  is  remoyable  by  liw, 
and  does  not  apply  to  a  person  who  cannot  be-found. 


Erle,  J. — The  act  means  that  the  w^e  shall  be  re- 
movable if  the  husband  would  be  l^;a]ly  removaUe. 

Order  of  sessions  ooofinned. 


Nan,  15. 

The  appoint- 
ment of  OTer- 
aeen  for  a  pa- 
rish within  a 
boronghis 
vested  in  the 
mayor,  bailiffs, 
or  other  head 
oflBcers,  being  a 
JQstioe  or  jus- 
tices, and  not 
in  the  justices 
of  the  peace  at 
large  for  the 
boroogh,  under 
43  Eliz.  c.  2, 

8.8. 


The  Queen  v.  PBEffras. 

Prentice,  in  Michaehnas  Term,  1847,  had  ob- 
tained a  rule,  calling  upon  William  Norton  Burrou^ 
mayor  of  the  borough  of  Great  Yarmouth,  and  WilfiaJi^ 
Henry  Palmer,  Esq.,  two  of  her  Majesty's  justices  ^^ 
the  peace  in  and  for  the  said  borough,  to  shew  caH^ 
why  a  certain  nomination  and  appointment,  under  tt^* 
hands  and  seals  of  the  said  mayor  and  justice,  made 
the  7th  day  of  April,  1847,  at  a  special  sessions,  h^ 
for  the  parish,  town,  and  borough  of  Great  Yarmoat> 
whereby  they  nominated  and  appointed  certain  perso 
to  be  the  overseers  of  the  poor  of  the  same  parish 
the  then  present  year,  should  not  be  quashed, 
affidavits,  on  which  the  rule  was  obtained,  stated 
on  the  7th  day  of  April,  1847,  (the  day  of  the  nomm; 
tion),  there  were  twenty-seven  justices  of  the  peace 
the  borough  of  Great  Yarmouth,  who  had  been 
pointed  under  the  Municipal  Corporation  Act,  togeth 
with  the  mayor  and  deputy  mayor,  who  are  justices 
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the  peace  virtute  officii ;  that  two  of  these  justices  had        1848. 
been  absent  from  the  borough  for  about  two  years ;  and     xie  Qubbn 
that,  on  the  7thof  April,  1847,  a  meeting  of  the  justices  ^' 

of  the  peace  for  the  borough  was  held,  pursuant  to  a 
notice  informing  them  that  the  overseers  for  the  parish 
would  be  appointed  on  that  day ;  that  the  mayor  and 
thirteen  of  the  justices  attended  the  meeting,  and  that 
the  mayor  then  nominated  the  said  persons  to  be  over- 
seers for  the  parish  for  the  ensuing  year;  that  such 
nomination  was  objected  to  by  a  majority  of  the  justices 
then  present,  who  claimed  tliat  the  appointments  should 
of  right  be  made  by  the  majority  then  present;  but  that 
the  mayor,  in  opposition  to  the  remonstrances  of  the 
said  majority,  did  then  and  there,  together  with  William 
Henry  Palmer,  (one  of  the  justices  present  at  the  meet- 
ing), sign  and  seal  the  appointment  of  the  said  persons 
to  be  overseers  for  the  said  parisL  The  affidavits  also 
stated  that  the  borough  of  Great  Yarmouth  and  the 
parish  of  Great  Yarmouth  are  not  co-extensive,  but 
that  the  borough  includes  the  said  parish  and  the  pa- 
liah  of  Gx>rle8ton,  to  which  the  hamlet  of  Southtown  is 
attached. 

Sir  J.  Jerms  (Attorney-General),  Archbold,  and 
Palmer  now  shewed  cause. — The  only  question  is,  whe- 
ther the  appointment  of  the  overseers  of  a  parish  within 
a  borough  is  vested  in  the  mayor  or  other  head  officer, 
being  a  justice  of  the  peace,  or  in  the  justices  of  the 
borough.  It  is  submitted  that  it  is  vested  in  the  mayor 
or  other  head  officer  alone.  By  stat.  5  &  6  Will.  4, 
0. 76,  s.  57,  the  mayor  for  the  time  being  is  made  a  jus- 
tice of  the  peace  ex  officio ;  and,  by  the  6th  section  of 
the  same  act,  the  mayor  may  do  all  such  acts  as  might 
have  been  done  previously  by  the  chief  officer.  The 
power,  therefore,  of  the  mayor  to  appoint  overseers  is 
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1848.        not  altered  by  the  Municipal  Corporation  Aot, 
TTbe  QvxBN     ^P^oiib  upon  the  construction  to  be  put  upon  the  slai 


_  «•  43  Eliz.  c.  2,  8.  8.    The  first  section  of  that 

Pmmton.         ,  •       .  ^ 

gives  power  to  two  or  more  justices  of  a  county  to 


^ 


point  overseers  in  the  different  parishes  in  the  county-  ^"^9; 
and  the  8th  flectio^  enacts,  ''that  the  mayors;,  haiKfiBj^=^5» 
or  other  head  officers  of  every  town  and  place 
being  justice  or  justices  of  the  peace,  shall  have 
same  authority,  by  virtue  of  this  act,  within  the 
and  precincts  of  thdr  jurisdiction,  as  well  out  of 
ffions  as  at  thdr  sessions  (if  they  hold  my),  as  is 
limited,  prescribed,  and  appointed  to  justices  of 
peace  of  the  county,  or  any  two  or  more  of  them,  or 
the  justices  of  peace  in  their  quarter  sesmons,  to  do 
execute  for  all  the  uses  and  pmrposes  in  this  act  p: 
scribed;  and  no  other  justice  or  justices  of  the  peace 
enter  or  meddle  there;"  and  the  10th  section 
''  that  if  there  happen  to  be  hereafter  n6  such 
tion  of  overseers  yearly  as  is  appointed,  that  then 
mayor,  alderman,  and  head  officer  of  dty,  town, 
place  corporate  where  such  de&ult  shall  happen^  shaS^ 
lose  and  forfeit  for  every  such  default  five  poimds.''  It^ 
is  plain,  therefore,  that  the  penalty  is  to  be  levied,  under 
the  10th  section*  upon  tiie  same  persons  who  have  the 
appointment  under  the  8th,  and  those  are  the  mayor, 
bailiffs,  or  head  officers,  being  justices.  The  appoim^ 
ment  is  made  out  of  sessions ;  but  if  the  appointment 
was  appealed  against,  the  case  would  be  heard  by  all 
the  justices  at  their  sessions,  or,  if  there  is  no  commis- 
sion for  holding  quarter  sessions  in  the  borough,  by  staikr 
5  &  6  Will.  4,  c  76, 8.  Ill,  at  the  sesiu(m8  for  the  oountjfv 
Bex  V.  Bittler  (a)  will  be  relied  upon  on  the  other  side; 
but  the  decision  there  was  not  necessary,  for  the  judg** 

(a)  1  W.  Bl.  649. 
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ment  proceeded  upon  the  ground  that  the  application  1348. 

was  out  of  time.     [Lord  Denmariy  C.  J. — Sir  William  ^^""^uittw 

Blackstone  does  not  appear  to  be  satisfied  with  the  case^  v. 
for  he  adds  a  qwBre  to  the  report] 


(ice,  contril. — The  case  finds  that  there  was  a 
meeting  of  fourteen  justices,  being  a  majority  of  the 
whole  body ;  and  it  is  submitted  that  the  appointment 
<>f  averseers  rests  with  the  majority  of  those  justices, 
and  not  in  the  mayor  or  head  oflScer  alone.  Rex  v. 
^^tHer  is  precisely  in  point  [Coleridgey  J. — What 
^oids  do  you  rely  upon  as  pving  the  appointment 
*o  the  justices  of  the  borough  ?]  The  words  of  the  8th 
^^^on.  When  the  statute  of  Elizabeth  was  passed, 
^^  only  persons  who  usually  were  justices  were  the 
OFB,  bailiffs,  or  head  officers ;  3  Bum's  Justice,  587 ; 
ton's  Justice  of  the  Peace,  c  3,  p.  10 ;  and  the  ap- 
I^^^intment  was  not  given  to  the  mayors  or  other  head 
^^"^Bcers,  but  to  the  persons  who,  at  that  time,  usually 
^^re  justices  of  the  pea^.  The  act  uses  the  term 
fciayors,"  &c.,  as  synonymous  with  justices.  Again,  by 
17  Geo.  2,  c  38,  s.  3,  if  an  overseer  die  during  his 
of  office,  two  justices  may  appoint  another  in  his 
;  and  it  would  be  strange  if  the  original  appoint- 
were  to  be  vested  in  one  justice,  viz.  the  mayor, 
in  the  case  of  death,  that  two  should  be  required  to 

Lord  Denman,  C.  J.  —  By  the  6th  section  of  the 

•unidpal  Corporation  Act,  a  mayor  may  do  all  such 

as  the  chief  officer  might  have  formerly  done ;  one 

Aoie  acts,  by  the  8th  section  of  the  statute  of  Eliza- 

^^^^  is  the  appointment  of  overseers,  and  that  is  made 

**^^)pe  dear  by  the  10th  section.     Mr.  Prentice  argues 

^'tu*  mayors  and  other  head  officers  being,  in  the  time  of 

^^^lizabeth,  the  only  justices,  the  act  intended  to  vest  the 

vou  in.  A  A  N.  s.  c. 
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1848.  appointment  in  all  the  persons  who  were  justices:  b 

T^TSuBEN  supposing  they  had  this  intention,  the  act  has  named 

^'  mayor,  and  not  the  justices.  In  Bex  v.  Btttler{a),  Lo: 


Mansfield  throws  out  an  opinion,  which  might  very 
turally  be  taken  on  slight  consideration ;  but  I  do  n<^  .^ot 
think  that  that  case  is  any  authority  on  this  pcunt, 
the  words  of  the  act  are  quite  clear. 


Coleridge,  J. — ^I  am  of  the  same  opinion*  The  St^*  ^th 
and  10th  sections  must  be  construed  upon  the  sapTTraae 
principle ;  and  if  it  is  impossible  to  construe  the  lOtK^tb^ 
which  is  a  penal  section,  as  Mr.  Prentice  argues^  Xh^rw  ^«t 
construction  cannot  be  put  upon  the  words  of  the  8t:9'  tb 
section.  This  is  an  authority  granted  by  the 
ture ;  and  it  seems  to  me  that  the  appointment  is  t< 
in  the  mayor  or  other  head  officer^  being  also  a  ji 
of  the  peace. 

WiGHTMAN,  J. — In  the  case  of  Rex  v.  Butler,  tilr  iie 
observation  of  Lord  Mansfield  is  rather  an  obiter  dicto^EZjn 
than  any  decision  on  this  point,  which  really  did  n^r^^ot 
arise. 

Eble,  J.,  concurred* 

(a)  1  W.  Bl.  649. 
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The  Queen  v.  The  Inhabitants  of  Pott  Shrigley.  iVbr.  25. 


On 


iq^peal  against  an  order  of  two  justices  for  the  re-  The  stat.  9  5c 


^^^OTfi  of  Sarah  Crompton  and  her  five  children  from  the  ,.  i,  aoes  not ' 
Parigh  of  Pott  Shrigley,  in  the  county  of  Chester,  to  the  rf^^^om^JTb- 
^o^iniship  of  Tyldesley  cum  Shakerley,  in  the  county  of  removable,  al- 

r  ,  1111  •  though  the  may 

-^-^ancaster,  the  sessions  quashed  the  order,  subject  to  a  have  redded 

Q^gf^  fiTO  yean  in  the 

^^^  parish  seeking 

At  the  trial  of  the  appeal,  the  pauper,  Sarah  Cromp-  ^^^*  ^^1 
*Oiii,  proTed  that  she  was  the  wife  of  Bichard  Crompton,  band,  if  charge- 

♦1^  1  .1         1  •       /.  A.  •^^^t  ^o*Jd  * 

^<i€  younger,  and  was  mamed  to  him  fifteen  years  ago ;  have  been  ir- 
thai  in  June,  1841,  they  went  to  reside  in  the  respond-  ^^^^'^^^  ^' 
i  township,  and  continued  to  live  t^ere  together  until 
fl,  ]84(S,  when  he  was  apprehended  on  a  charge  of 
felony,  and  committed  to  Chester  Castle,  a  prison  situ- 
^€  out  of  the  respondent  tovmship,  and  that  he  remained 
ut  such  prison  unldl  the  following  assizes,  when  he  was 
tried  and  transported,  and  that  she  continued  to  reside, 
'With  her  children,  in  the  respondent  township  until  the 
26th  of  September,  1846,  when  she  and  her  children 
Mrere  removed,  under  the  present  order,  to  the  appellant 
township.  The  appellants,  in  one  of  their  grounds  of 
appeal,  objected  that  the  paupers  could  not  be  removed 
l>«cau8e  they  had  resided  in  the  respondent  township  for 
five  years  and  upwards  next  before  the  application  fof 
"«  order  of  removal.  If  the  Court  should  be  of  opinion 
™*t  liie  paupers  could  not  be  removed  in  consequence 
•**  their  having  resided  for  more  than  five  years  in  the 
'^^^pondent  township  next  before  the  application  for  the 
^**^er  of  removal,  then  the  order  of  sessions  to  be  con- 
^'^ed ;  otherwise,  to  be  quashed,  and  the  order  of  re- 
^oval  confirmed. 

^nshley  and  Pirkeritiff,  in  support  of  the  order  of  ses- 

A  A  2 
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1848. 
The  QuEBN 

V, 

Inhabitants  of 
Pott  Shrig- 

LJBY« 


sions  (a). — The  sessions  came  to  a  right  conclusion.   Tb^" 
pauper  had  resided  five  years  in  the  respondent  pari&l* 
previous  to  the  passing  of  the  9  &  10  Vict  c  66,  ai>^3t 
had,  therefore,  become  irremovable.     The  imprisonmenm- ^ 
of  the  husband  of  the  pauper,  during  part  of  that  tim^^^^ 
out  of  the  parish,  is  much  the  same  as  if  he  had  desert^^^ 
her,  and  could  not  be  found ;  and  that  ffu^t  cannot  de^ — 
prive  the  wife  of  the  right  which  the  statute  confei 
upon  her  by  a  five  years'  residence. 


Tawnsendf'contjAi, — The  husband  of  the  pauper  ha^"— 
ing  resided  in  a  prison  out  of  the  respondent 
during  part  of  the  five  years  previous  to  the  applicatio: 
for  the  order,  was  liable  to  be  removed  from  that 
because  he  had  not  completed  a  five  years^  resideno"^ 
under  9  &  10  Vict,  c  66,  s.  1  (A):  Reffina  v.  Salford  {c^^ 
The  proviso  in  the  first  section  of  the  statute,  exphunea^v 
as  it^as  been  by  the  II  &  12  Vict  c  III  (d),  clearl] 
shews  that  the  right  to  remove  the  wife  depends  upoi 
the  question  whether,  if  the  husband  was  there,  he  coulc 
have  been  removed.     The  residence  required  by  the  ae       ^ 


(a)  Before  Lord  Dmman^  C. 
J.,  Coleridge^  Wightman^  and 
ErUy  Jsi 

{h)  By  section  1,  it  is  pro- 
vided always,  '^  that  whenever 
any  person  shall  have  a  wife  or 
children  having  no  other  settle- 
ment than  his  or  her  own,  such 
wife  and  children  shall  be  re- 
movable whenever  he  or  she  is 
removable,  and  shall  not  be  re- 
movable when  he  or  she  is  not 
removable.** 

(c)  Ante,  p.  286. 

{d)  The  11  &  12  Vict  c. 
Ill,  repeals  the  proviso  in  the 
9  &  10  Vict.  c.  66,  8. 1,  as  to 


the  removal  of  wives  and  chil- 
dren, and  enacts  as  follows 
*^  Provided  always,  that 
ever  any  person  havo  a  cbilc 
or  children   having  no  oth( 
settlement  than  his  or  her 
such  wife  and  children 
be  removable  from  any 
or  place  from  which  he  or  du 
would  be  removable,  notwith- 
standing any  provisions  of  th< 
said  recited  act,  and  should  noi«^ 
be  removable  from  any  parislk^ 
or  place  firom  which  he  or  she 
would  not  be  removable  by 
reason  of  any  provisions  in  the- 
said  recited  act.** 


^ 


i 
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Idas  head  of  a  fiunily^  and  the  remoyabilitj  of  a  wife        1848. 
m\Mt  depend  on  that  of  her  husband  during  his  life.  oie  Qusjbn 

Cur.  adv.  vult       yT'&^f 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 

fte  Court — ^In  this  case  the  question  submitted  to  the 

<^Omderation  of  the  Court  was,  whether  the  pauper  had 

^^^<^e  irremovable  as  she  had  resided  in  the  respondent 

P^J^  for  five  years  next  before  the  application  for  the 

^^er.    The  pauper  was  the  wife  of  a  man  who,  in  1846, 

^^^  committed  to  a  prison,  situate  out  of  the  parish,  on 

^  duuge  for  which  he  was,  at  the  Summer  Assizes  of 

^^  same  year,  sentenced  to  be  transported.     She  had 

^^ded  with  her  husband  until  that  commitment,  and  at 

^Omt  time  the  five  years'  residence  was  not  complete.    If 

^^'^c  husband  be  supposed  to  have  returned  to  his  wife, 

^^d  an  order  to  have  been  applied  for  to  remove  him,  he 

^"culd  not  have  been  irremovable  by  reason  of  the  five 

years,  because  an  imprisonment  in  another  parish  on  a 

^^riminal  charge,  ending  in  a  conviction  and  a  long  im- 

priBonment  or  transportation,  is  a  break  in  the  residence: 

Regma  v.  Salford  (a). 

The  effect  of  the  proviso  in  the  9  &  10  Vict  c.  66, 
8- 1|  whether  we  look  to  the  11  &  12  Vict  c.  Ill,  or  not, 
H'pears  to  us  to  shew  the  wife  is  irremovable  if,  under 
the  drcomstances,  the  husband  having  become  charge- 
able would  have  ^been^so.  The  rule,  therefore,  will  be 
Aeolute  for  quashing  the  order  of  sessions. 

Order  of  sessions  quashed. 

(a)  Ante,  p.  286. 


CHUACH. 
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IB47.    Her  above-named  four  children  have  always  re-        1848. 

«4ed  with  her  since  the  periods  of  their  respective  births,     j^^  queek 

The  eldest  of  them  is  imder  sixteen  years  of  age.    The   ,  ^  ^5*       - 

^d  pauper,  Mary  Sweeney,  received  relief  from  the      Christ- 

^d  parish  of  St.  John,  from  some  time  in  the  month  of 

January,  1843,  till  some  time  in  the  month  of  March, 

U  the  same  year.     She  then  applied  for  and  received 

'^ef  from  and  was  maintained  by  and  out  of  the  rates 

(not  a  bon&  fide  charitable  gifl)  raised  in  the  said  parish 

^^  Christchurch,  and  continued  to  receive  such  relief 

fi^m  and  to  be  so  maintained  by  the  said  rates  of  the 

®aid  parish  of  Christchurch  (while  resident  in  the  said 

parish  of  St.  John)  from  the  said  month  of  March,  1843, 

thenceforward  up  to  the  month  of  September,  1846. 

Since  that  time  to  the  lime  of  hearing  this  appeal,  she 

*^aa  received  relief  from  the  said  parish  of  St.  John.     If 

the  Court  of  Queen's  Bench  shall  be  of  opinion,  that. 

Under  the  said  stat.  of  9  &  10  Vict.  c.  66,  the  said  pauper, 

Mary  Sweeney,  was  irremovable  from  the  said  parish  of 

St.  John,  Southwark,  then  the  said  order  of  sessions 

shall  be  reversed,  and  the  said  order  of  removal  quashed ; 

hut  if  the  said  Court  shall  be  of  a  contrary  opinion,  then 

the  Kud  order  of  sessions  shall  be  confirmed. 

Wallingery  Scijt.,  shewed  cause  (a).  —  The  obvious 
intention  of  the  legislature  in  passing  the  9  &  10  Vict. 
^*  €6,  was,  that  persons  who  had  resided  five  years  in  a 
Pn^sh  should  be  irremovable.  There  is  a  ])roviso  in  the 
first  section,  stating  that  residence,  under  i)articular  cir- 
cumstances, shall  not  fonn  part  of  such  five  years,  wliich 

• 

^v^as  intended  to  limit  and  restrict  the  general  terms  of 

tl\c  enacting  part.     The  words  of  the  enacting  part  are 

shall  have  resided :"  and  in  the  proviso,  the  expression 


(a)  Before  Lord  Dcnmatiy  C.  J.,  Coleridge^   Wightmatiy  and 
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during  which  such  person  shall  be  a  prisoner  ;*  bnfe 
those  latter  words  do  not  necessarily  apply  to  time 
sequent  to  the  passing  of  the  act,  they  may  apply 
time  preceding ;  and  when  the  act  will  adooit  of  two  i 
terpretations,  the  Court  will  adopt  that  which  will  besi 
effectuate,  the  intention  of  the  legislature.    In  Tomla 
y.  Chattertan  {a\  CuUey  v.  Doe  d.  Taylenon  {b\  Cox  v« 
Thonuuan  (c),  the  Court  has  held  that  the  language 
different  acts  of  Parliament  had  a  retrospective  eflbct 
[Wightmany  J.,  referred  to  Couck  v.  Jeffries (d),w] 


the  Court  held  the  act  not  to  be  retrospective*]     That 
was  an  action  on  a  penal  statute. 


'•*«;»/ 


^ 


C.  Clarh  and  Keane,  contnL — The  legislature  has  mad< 
a  marked  distinction  in  the  language  used  in  the 
ing  part,  and  in  the  proviso.     The  words  in  the 
ing  part  are  '*  shall  have  resided,"  which  may  apply 
time  preceding  the  statute ;  but  the  words  of  the 
are  ^'  shall  be  a  prisoner,"  which  points  to  the  futur^B;> 
alone ;  and  the  legislature  must  then  have  intended  that— 
the  proviso  should  not  be  co-extensive  with  the  enact — 
ing  part ;  and  where  the  intention  is  dear,  this  Court- 
will  give  effect  to  it.     A  different  construction  would 
give  the  same  effect  to  the  two  different  expressions. 


Cur  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  oF' 
the  Court. — In  this  case,  the  pauper  had  resided  in  the 
removing  parish  from  1839  until  this  order  of  removal 
was  obtained  in  1847,  but  had  been  receiving  relief  con* 
tinuously  from  the  appellant  parish  from  1843.  Kthe 
time  during  which  she  was  so  receiving  reUef  before  the 


(a)  6  Bing.  258. 
lb)  11  A.  &  E.  1008. 


(c)  2  Cr.  &  J.  408. 

(d)  4  Burr.  24(50. 
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|Mi»iig  o£  the  Stat.  9  &  10  Yict  c.  66  was  to  be  excluded        1848. 
from  the  computation  of  time  of  residence,  she  was  re-    f^^  Quuk 
movable.    The  question  thus  raised  is,  whether  the  pro-   t^^u.!^^^  # 
viso  in  the  first  section  is  retrospective,  as  well  as  the      Cheist- 
enacting  part    For  the  purpose  of  deciding  between 
the  two  oonflicting  constructions,  the  effect  of  the  enact- 
11^  clause  may  be  said  to  be,  that  no  person  who  should 
«Ittve  ifesided  for  five  years  next  before  the  application 
for  the  wanant  diall  be  removed.    One  mode  of  trying 
tbe  eflfect  of  the  excepting  clause  is  to  take  for  example 
one  instance,  namely,  that  the  time  during  which  such 
person  shall  be  a  prisoner  shall  be  excluded  for  all  pur- 
poses in  the  computation  of  time  before  mentioned.   As 
the  enacting  clause  applies  to  every  residence  of  five 
7^**^  before  the  application  for  the  warrant,  it  may 
apply  to  a  ease  where  part  of  such  time  was  before  the 
F^Bdng  of  the  act  (26  August,  1847),  and  part  subse- 
quently;  and  when  the  person  to  whom  the  section 
applies  was  a  prisoner  during  that  part  which  was  before 
^  |)88sing  of  the  act,  then  the  question  arises,  whether 
^^  excepting  clause  applies  to  that  part  of  the  five 
^^^^  which  had  passed  before  the  statute  was  enacted. 
On  the  one  side  the  application  of  the  excepting 
T^X^se  to  the  lime  passed  before  the  passing  of  the  act 
^enied^  because  the  future  tense  is  used  to  express 
^^    time  to  which  it  is  to  apply,  namely,  **the  time 
^^^^g  which  such  person  shall  be  a  prisoner  shall  be 
^^^luded,'*  and  so  it  is  said  these  words  could  not  be 
^"^^^  to  apply  to  the  past  time;  and  a  construction  which 
^^^^nires  a  change  of  some  of  the  words  of  the  statute  is 
^  ^36  avoided,  and  because  the  application  of  the  clause 
^  "tte  time  past  would  make  the  statute  retrospective, 
^^d  the  general  construction  of  statutes  is  against 
^^oh  a  construction ;   and  the  argument  is  said  to  be 
^^engthened  by  the  fact,  that,  in  the  enacting  clause, 
^^  past  future  tense  b  used,  "  shall  have  resided,"  and, 


324 


NEW  SESSIONS  GASBS» 


1848. 


TbBQuHBK 

V. 

Chm»t- 
osvaoB. 


iheiefor^  the  change  of  the  tease  in  the  fbUowing 
tenoe  indioates  aju  intentimi  to  expcets  a  ittffereiit 
On  the  other  side  the  application  of  the  exoepting  da) 
to  the  time  passed  before  the  statute  is  affirmed  from 
structure  of  the  two  clauses,  firom  the  reason  of  the 
and  from  the  intention  to  be  collected  from  the  eoi 
The  structure  of  the  two  daus^  vras  obyiously  for 
purpose  of  defining  cases  where  persons  theretofore' 
movable  shall  be  irremoYable,  and  that  definition 
efiected  by  using  in  the  enacting  clause  terms  too  wide 
but  the  exceptive  proviso  reduces  its  enactments  to  th^^ 
limits  within  which  it  was  the  iutention  of  the  legialatai^' 
to  confine  them ;  and  the  form  of  the  excepting 
appears  to  be  to  make  it  applicable  to  all  the  time 
which  the  enacting  clause  apfdies^  and  assnmea  the  fi 
years  required  by  such  clause  had  been  completedf 
then  the  enacting  clause  would  come  into  operation  onl; 
in  respect  of  such  persons  foimd  to  have  resided  for  th^ 
required  five  years ;  and  the  mode  in  whidi  it  is 
to  operate,  is  by  excluding  the  time  they  have  been  i 
prisoned  from  the  computation  directed  to  be  made 
the  enacting  part 

The  process  may  be  thus  described : — When  the  fiv 
years  are  to  be  computed,  the  sessions  must  inq 
whetiier  the  person  whose  claim  of  residence  is  to 
computed  had  been  tmder  any  disability  during  an; 
part  thereof;  if  not,  then  such  person  was  irremovable  ^ 
if  he  was,  then  the  excepted  period  was  to  be  omit 
from  the  calculation,  and  an  equal  portion  of  precedini 
time  brought  into  computation,  to  bring  the  whol 
period  of  time  to  five  years.  The  word  ''shall 
notes  rather  the  happening  of  the  event  on  whioh  th 
exception  is  to  apply  than  to  the  future  relation  of 
event  to  the  time  after  the  act  passed.  It  denotes  tht^ 
subjunctive  mood  rather  than  a  future  time.  The  con-' 
text  confirms  this  view.    The  intention  is  to  attach  irre- 
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movabillty  to  a  certain  kind  of  residence*     Why  should         1848. 
a  prisoner  gain  a  privilege  hj  being  imprisoned  ?  or  why     ^  que«h 
should  a  parish  where  a  prison  happens  to  stand  be  sub-    j  r^  J?' 
ject  to  a  burthen  ?    These  reasons  apply  quite  as  much       Chbist- 
to  that  part  of  the  residence  within  the  enacting  clause 
which  had  taken  place  before  the  passing  of  the  act,  as  to 
that  part  which  takes  place  afterwards;  the  one  construe^ 
tion  excepts  all  within  the  principle  of  the  exception, 
the  other  leaves  out  part  without  any  apparent  reason. 
When  one  of  two  constructions  consist  with  the  inten- 
tion of  the  legislature  to  be  gathered  from  the  statute, 
and  the  other  is  inconsistent  therewith,  the  first  is  to  be 
observed.     The  argument  for  the  other  construction 
rests  principally  on  grammatical  reasons,  and  the  adop- 
tion of  it  is  inconsistent  with  that  construction  of  the 
statute  which  the  Court  believes  to  be  the  correct  one. 

On  this  review  of  the  arguments,  we  are  led  to  the 
conclusion  that  the  excepting  clause  may  apply  to  time 
within  the  enacting  clause,  although  such  time  had 
elapsed  before  the  statute  passed. 

Orders  confirmed. 
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18-4  7.    Her  above-named  four  children  have  always  re-        1848. 
eid^^d  with  her  since  the  periods  of  their  respective  births,     rj^^  queek 
Ttao  eldest  of  them  is  imder  sixteen  years  of  age.    The   ,,,.*'•       - 

.  .1       Inhabitants  of 

siddl   pauper,  Mary  Sweeney,  received  relief  from  the      Christ- 

saxd.  pariah  of  St.  John,  from  some  time  in  the  month  of 

Jaxkuary,  1843,  till  some  time  in  the  month  of  March» 

in  tlie  same  year.     She  then  applied  for  and  received 

relief  from  and  was  maintained  by  and  out  of  the  rates 

(not  a  bon&  fide  charitable  gift)  raised  in  the  said  parish 

of  Cluistchurch,  and  continued  to  receive  such  relief 

firom   and  to  be  so  maintained  by  the  said  rates  of  the 

said  parish  of  Christchurch  (while  resident  in  the  stud 

pariah  of  St.  John)  from  the  said  month  of  March,  1843, 

ihemceforward  up  to  the  month  of  September,  1846. 

Since  that  lime  to  the  time  of  hearing  this  appeal,  she 

has  received  relief  from  the  said  parish  of  St.  John.     If 

the  Court  of  Queen's  Bench  shall  be  of  opinion,  that, 

under  the  said  stat  of  9  &  10  Vict,  c  66,  the  said  pauper, 

Mary  Sweeney,  was  irremovable  from  the  said  parish  of 

St.  John,  Southwark,  then  the  said  order  of  sessions 

fihall  be  reversed,  and  the  said  order  of  removal  quashed ; 

but  if  the  said  Court  shall  be  of  a  contrary  opinion,  then 

the  said  order  of  sessions  shall  be  confirmed. 

^aUmger^  Seijt.,  shewed  cause  (a).  —  The  obvious 

^t^ntion  of  the  legislature  in  passing  the  9  &  10  Vict. 

^*  C6,  was,  that  persons  who  had  resided  five  years  in  a 

P'^^Tah  should  be  irremovable.     There  is  a  proviso  in  the 

^^t  section,  stating  that  residence,  under  particular  cir- 

^mstances,  shall  not  form  part  of  such  five  years,  which 

^"^  intended  to  limit  and  restrict  the  general  terms  of 

^'^e  enacting  part.     The  words  of  the  enacting  part  are 

shall  have  resided :"  and  in  the  proviso,  the  expression 


(a)  Before  Lord  Denman^  C.  J.,  Coleridge,   Wightmany  and 
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during  which  such  person  shall  be  a  prisoner ;"  but 
those  latter  words  do  not  necessarily  apply  to  time  sub- 
sequent to  the  passing  of  the  act,  they  niay  apply  to 
time  preceding ;  and  when  the  act  will  admit  of  two  in- 
terpretations, the  Court  will  adopt  that  which  will  best 
effectuate,  the  intention  of  the  legislature.  In  Towler 
y.  Chattertan  {a\  CuUey  y.  Doe  d.  Taylenan  {b\  Cox  y« 
ThamcLsan  {c\  the  Court  has  held  that  the  language  of 
different  acts  of  Parliament  had  a  retrospective  e&ct. 
[Wightmajiy  J.,  referred  to  Couch  y.  Jeffries (jtI),'wheT^ 
the  Court  held  the  act  not  to  be  retrospective.]  That 
was  an  action  on  a  penal  statute. 


C.  Clark  and  Keane,  contnL — The  legislature  has  made 
a  marked  distinction  in  the  language  used  in  the  enact- 
ing part,  and  in  the  proviso.  The  words  in  the  enact- 
ing part  arc  ^'  shall  have  resided,''  which  may  apply  to 
time  preceding  the  statute ;  but  the  words  of  the  proviso 
are  *^  shall  be  a  prisoner,"  which  points  to  the  future 
alone ;  and  the  legislature  must  then  have  intended  that 
the  proviso  should  not  be  co-extensive  with  the  enact- 
ing part ;  and  where  the  intention  is  clear,  this  Court 
will  give  effect  to  it.  A  different  construction  would 
give  the  same  effect  to  the  two  different  expressions. 

Cur  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — In  this  case,  the  pauper  had  resided  in  the 
removing  parish  from  1839  until  this  order  of  removal 
was  obtained  in  1847,  but  had  been  receiving  relief  con- 
tinuously from  the  appellant  parish  from  1843.  If  the 
time  during  which  she  was  so  receiving  reUef  before  the 


(a)  6  Bing.  258. 
(6)  11  A.  &  E.  1008. 


(c)  2  Cr.  &  J.  408. 

(d)  4  Burr.  2400. 


CHUKCB. 
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of  the  Stat.  9  &  10  Vict  c  66  was  to  be  excluded        1848. 
from  the  computation  of  time  of  residence^  she  was  re-    f^^  qubbn 
mo-vflble.    The  question  thus  raised  is,  whether  the  pro-      i^u-!!-*-  # 
iriso  in  the  first  section  is  retrospective,  as  well  as  the      Cheist- 
enaciing  part    For  the  purpose  of  deciding  between 
the  i;iro  conflicting  constructions,  the  effect  of  the  enact- 
ing danse  may  be  said  to  be,  that  no  person  who  should 
.bare  rended  for  five  years  next  before  the  application 
for  the  warrant  shall  be  removed.     One  mode  of  trying 
the  eflfect  of  the  excepting  clause  is  to  take  for  example 
one  instance,  namely,  that  the  time  during  which  such 
person  shall  be  a  prisoner  shall  be  excluded  for  all  pur- 
poses in  the  computation  of  time  before  mentioned.   As 
the  enacting  clause  applies  to  every  residence  of  five 
years,  before  the  application  for  the  warrant,  it  may 
apply  to  a  case  where  part  of  such  time  was  before  the 
P^Bsing  of  the  act  (26  August,  1847),  and  part  subse- 
quently;  and  when  the  person  to  whom  the  section 
^Ppties  was  a  prisoner  during  that  part  which  was  before 
^  |Mi8sing  of  the  act,  then  the  question  arises,  whether 
™^t;  excepting  clause  applies  to  that  part  of  the  five 
^"^^^  which  had  passed  before  the  statute  was  enacted. 
On  the  one  side  the  application  of  the  excepting 
.^*^^8e  to  the  time  passed  before  the  passing  of  the  act 
^enied^  because  the  future  tense  is  used  to  express 
^    time  to  which  it  is  to  apply,  namely,  **the  time 
^^"^ng  which  such  person  shall  be  a  prisoner  shall  be 
^^^luded,**  and  so  it  is  said  these  words  could  not  be 
to  apply  to  the  past  time;  and  a  construction  which 
^Tures  a  change  of  some  of  the  words  of  the  statute  is 
^36  avoided,  and  because  the  application  of  the  clause 
^    '^e  time  past  would  make  the  statute  retrospective, 
^^^  the  general  construction  of  statutes  is  agsunst 
^^^^l  a  construction ;   and  the  argument  is  said  to  be 
^^^'^ngthened  by  the  fiwt,  that,  in  the  enacting  clause, 
^«  past  future  tense  is  used,  "  shidl  have  resided,"  and, 
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1848.        therefore,  the  change  of  the  tense  in  the  foUowing  m 
^,;;;^     tence  indicates  an  intention  to  express  a  diflr^ 

V-  On  the  other  side  the  application  of  the  excepting  dai 

Chmibt-  to  the  time  passed  before  the  statute  is  affirmed  from  i 
oavaoH.  gtructure  of  the  two  clauses,  firom  the  reason  of  the  tliii 
and  from  the  intention  to  be  collected  from  the  conte 
The  structure  of  the  two  clauses  was  obyiously  for  1 
purpose  of  defining  oaaeB  where  pcrsonB  theretofore-; 
moTable  shall  be  irremovable,  and  that  definition 
effected  by  using  in  the  enacting  clause  terms  too  wid 
but  the  exceptive  proviso  reduces  its  enactments  to  i 
limits  within  which  it  was  the  intention  of  the  legialati 
to  confine  them ;  and  the  form  of  the  excepting  dai 
appears  to  be  to  make  it  applicable  to  all  the  time 
which  the  enacting  clause  apfdieSj,  and  assumes  the  € 
years  required  by  such  clause  had  been  completed^  a 
then  the  enacting  clause  would  come  into  operation  en 
in  respect  of  such  persons  foimd  to  have  resided  for  i 
required  five  years ;  and  the  mode  in  which  it  is  direct 
to  operate,  is  by  excluding  the  time  they  have  been  i 
prisoned  from  the  computation  directed  to  be  made 
the  enacting  part. 

The  process  may  be  thus  described : — When  the  i 
years  are  to  be  computed,  the  sessions  must  inqu 
whether  the  person  whose  claim  of  residence  is  to 
computed  had  been  tmder  any  disability  during  a 
part  thereof;  if  not,  then  such  person  was  irremovab 
if  he  was,  then  the  excepted  period  vms  to  be  omit 
from  the  calculation,  and  an  equal  portion  of  precedi 
time  brought  into  computation,  to  bring  the  wh 
period  of  time  to  five  years.  The  word  "  shall "  < 
notes  rather  the  happening  of  the  event  on  which  ' 
exception  is  to  apply  than  to  the  future  relation  of  si 
event  to  the  time  after  the  act  passed.  It  denotes  ' 
subjunctive  mood  rather  than  a  future  time.  The  en 
text  confirms  this  view.    The  intention  is  to  attach  ir 
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"^ability  to  a  certain  kind  of  residence*     Why  should  1848. 

&  p  Jisoner  gain  a  privilege  by  being  imprisoned  ?  or  why  xteQuMw 

iboiild  a  parish  where  a  prison  happens  to  stand  be  sub-  v* 

'                              r                 rr  Inhabitanti  of 


to  a  burthen  ?    These  reasons  apply  quite  as  much       Chkibt- 

-tiiat  part  of  the  residence  within  the  enacting  clause 

had  taken  place  before  the  passing  of  the  act,  as  to 

part  which  takes  place  afterwards;  the  one  construe^ 

excepts  all  within  the  principle  of  the  exception, 

other  leaves  out  part  without  any  apparent  reason. 

en  one  of  two  constructions  consist  with  the  inten- 

of  the  l^slature  to  be  gathered  from  the  statute, 

^  the  other  Is  inconsistent  therewith,  the  first  is  to  be 

The  argument  for  the  other  construction 

principally  on  grammatical  reasons,  and  the  adop- 

of  it  is  inconsistent  with  that  construction  of  the 

« 

st^^lute  which  the  Court  believes  to  be  the  correct  one. 

On  this  review  of  the  arguments,  we  are  led  to  the 
^^oziclufflon  that  the  excepting  clause  may  apply  to  time 
'Within  the  enacting  clause,  although  such  time  had 
^lapecd  before  the  statute  passed. 

Orders  confirmed. 


NEW  SESSIONS  CASES, 


$n  tl)e  atontt  of  Criminal  9lppeaL 


MICHAELMAS  TERM,  1848. 


^^,  11^  The  Queen  v.  1VfA8TEB8(a)» 

A  recorder  hu  -i^  this  case,  which  was  tried  before  M.  D«  Hill,  Eaq., 
power^to  re-^^^  Recorder  of  Birmingham,  the  prisoner  was  convicted; 
the  opinion  of  and  the  following  case  was  reserved,  under  the  stat.  11 
Criminal  Ap-  &  12  Vict  c,  78,  for  the  opinion  of  this  Court  :— 
?rk'T2  Vi^*'  "  ^®  Recorder  of  Birmingham  respectfully  submits 
c.  78.  for  the  consideration  of  the  learned  judges,  two  qoes- 

wasrecci^"^  tions  of  law: — 1.  Whether,  under  the  stat  11  &  12 

tomcr*b?the  ^^^**  ^  ^^'  ®®*  ^  ^^^  ^*  questions  of  law  may  be  reserved 
Benrantofa       bv  recorders?    2.  Whether  the  conviction  of  Orlando 

shopkeeper, 

and  by  him  paid  Masters  was  a  good  conviction  ?^ 

•oner,  whoM  "  As  to  the  secoud  question,  the  case  is  as  follows : — 

duty  ^^^«f  to  Orlando  Masters,  a  clerk  in  the  employment  of  William 

thecaahier,and  HoUiday,  was  tried  at  the  last  Michaelmas  quarter  sea^ 

n  JLH.*^  AoDB  for  the  borough  of  Birmingham,  on  an  indictment, 

«.'eM;.'  <*«rS  him  with  embezzling  three  sums  of  money, 

lently  retained  received  by  him  for  and  on  account  of  his  master,  the 

anch  money : — 

Held,  that  he      prOSCCUtor. 

^cte?of  em^*^'  It  appeared  in  evidence,  that  the  course  of  bunnees 
dw'steL  rSTs  *^^P*^^  ^y  ^^  house  was,  for  the  customers  to  pay 
€ko.  4,  c.  29,     monies  into  the  hands  of  certain  persons,  who  paid  them 

to  the  superintendent.  He  accounted  with  the  prisoner^ 
and  paid  over  such  monies  to  him,  and  the  prisoner,  in 
his  turn,  accounted  with  cashiers  and  pidd  over  the 
monies  to  them ;  he  having  no  other  duty  to  perform 

(a)  Before  Polloel^  C.  B.^  PaUcson,  MauUy  Oegswelly  and 
ErUy  Js. 
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with  respect  to  such  monies  than  to  keep  an  acconnt,        1848. 
which  might  act  as  a  check  on  the  superintendent  and     r^.^^^  Qxtb«w 
the  cashiers,  their  accoimts  beinsc  in  like  manner  checks     „  ^• 

.  .  ^    ,  Masters. 

upon  him.  "^hese  four  parties  to  the  rec^pt  of  the 
monies  are  all  servants  of  the  prosecutor. 

With  respect  to  the  three  sums  in  question^  it  was 
proved  that  they  passed  in  due  course  from  the  cus- 
tomers, through  the  hands  of  the  immediate  receivers 
and  the  superintendent,  to  the  prisoner,  who  wilfully 
and  fraudulently  retained  them. 

On  behalf  of  the  prisoner  it  was  objected,  on  the* 
authority  of  Rex  v.  Murray  (a),  that  the  monies  having, 
before  they  reached  the  prisoner,  been  in  the  possession 
of  the  prosecutor's  servants,  did  in  law  pass  to  the 
prisoner  from  his  master,  and  that,  consequently,  the 
charge  of  embezzlement  could  not  be  sustained.  For 
the  Crown  it  was  answered  that  Ae  prisoner,  having 
intercepted  the  monies  in  their  appointed  course  of  pro* 
gress  to  the  master,  this  case  was  not  governed  by  that 
of  Rex  V.  Murray f  where  the  prior  possession  of  the 
master  having  been  as  complete  as  it  was  intended  to 
be,  the  money  might  reasonably  be  considered  as  pass- 
ing from  the  master  to  the  prisoner ;  whereas,  in  the 
present  case,  it  was  in  course  of  passage  through  the 
prisoner  to  the  master. 

The  Becorder  left  the  case  to  the  jury,  reserving  the 
point  The  prisoner  was  convicted,  and  sentenced  to 
twelve  months'  imprisonment,  with  hard  labour. 

MSIer  and  MeUor,  on  behalf  of  the  prosecution  (ft).— 
A  recorder  has  no  authority  given  to  him  by  the  act  to 
reserve  a  question  of  law  for  the  opinion  of  this  Court. 
He  is  not  expressly  named  in  the  act,  nor  is  the  court  of 
quarter  sessions  mentioned  in  the  preamble  to  the  act ; 

(a)  1  Moody's  C.  C.  276. 
{h)  No  one  appeared  on  behalf  of  the  prisoner. 


3S8  ^£W  SESSIONS  CASES, 

1848.        the  qdIj  courts  there  mentioned  are  ''any  oonrt  of  oyer 
TlieQuBur    ^^^  terminer^  and  gaol  delivery ;"  and  although  the  court 
V.  of  quarter  Beasions  is  mentioned  in  the  enacting  part,  yet 

that  must  be  taken  to  be  a  court  of  quarter  sesBiona  for 
a  county,  because  power  is  only  given  to  the  ''justices* 
to  reserve  any  questicm  c^  law ;  and  although  a  recorder 
is  made  a  justice  by  stat  5  &;  6  Will  4,  c  76,  a.  103, 
yet  he  is  the  only  peram  who  is  authorised  to  try,  and, 
therefore,  in  such  case  a  question  of  law  cannot  be  re- 
served by  the  "justices ;"  and  the  form  of  the  certificate 
in  the  schedule  strengthens  this  aigument,  because  that 
is  only  applicable  to  county  sessions^  where*  there  are 
several  justices^  or  to  a  ju(%e  of  a  coort  of  oyer  and 
terminer,  and  gaol  delivery.    The  priscmer  was  rightly 
convicted  under  the  stat.  7  &  8  Gteo.  4^  c  29,  s.  47. 
The  case  finds  that  the  prisoner  was  in  the  emplojrment 
of  the  prosecutor  as  derk,  that  he  received  Ae  money 
by  virtue  o£  such  employment,  and  that  he  wiUTidly  and 
fraudulently  retained  the  same;  and  the  only  doubt 
which  can  be  raised  arises  on  the  words  at  the  end  of 
section  47:  "Although  such  chattel,  money,  av  secu- 
rity was  not  received  into  the  possession  of  such  master 
otherwise  than  by  the  actual  possession  of  his  clerk, 
servant,  or  other  person  so  employed."    It  was  con- 
tended for  the  prisoner,  that  the  money  was  received 
into  the  possession  of  the  master  as  soon  as  it  was  taken 
by  the  shopman  from  the  customer,  and  Bex  v.  Mur- 
ray was  cited  to  prove  that  the  case  was  not  within  the 
statute ;  but  here  the  prisoner  received  the  money  to  be 
paid  to  his  master.     In  that  case  it  was  received  by  the 
prisoner  from  his  master.     [He  was  here  stopped  by  the 
Court.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  this 
conviction  was  right.  This  case  differs  from  Rex  v. 
Murray :  there  the  prisoner  had  received  money  from 
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anodier  derk  on  behalf  of  his  master^  that  he  might  em« 
pk>7  it  for  a  special  purpose.  The  case  there  was  not 
within  the  statute^  because  the  master  had  had  posses- 
sion of  the  money  by  the  hands  of  another  clerk ;  but  in 
this  case  I  adopt  the  statement  of  the  Becorder^  that  the 
money  was  on  its  way  to  the  master,  and  the  prisoner 
was  one  of  those  who,  by  virtue  of  his  employment,  had 
to  receive  and  pass  it  on.  He  received  and  fraudulently 
appropriated  it ;  and  I  think  that  the  conviction  is  right. 


339 
1849. 

Tb«QUBKN 
9. 

Masters. 


Pattbson,  J. — I  entirely  concur.  In  Bex  v.  Mur- 
ray  the  money  was  delivered  to  the  prisoner  by  another 
derk :  he  received  it,  not  to  pay  over  to  his  master,  but 
lor  a  third  person.  The  other  point  is  quite  plain.  By 
Stat.  5k%  Will  4,  c.  76,  s.  103,  the  Recorder  is  a  jus* 
tice  of  the  peace  virtute  officii. 

Maule,  Cresswell,  and  Erle,  Js.,  concurred. 


T 


The  Queen  v.  Garner  (a). 


Nw.  11. 


HIS  was  an  indictment  against  the  pridoner,  a  giri  On  the  trial  of 
of  the  age  of  thirteen  years,  for  administeriDg  poison  to  metering  ' 
her  mistress,  Mary  Smith,  with  intent  to  murder  hen  mutresra'" 

medical  man 
prored  a  confession  made  by  the  prisoner,  and  denied  that  he  had  held  out  any  indnoement 
to  her  to  confess.  It  was4)roved  by  a  witness,  who  was  subsequently  called  for  the  prosecu- 
tion, that  the  medical  man  bad  told  the  prisoner,  in  the  presence  of  her  mistress,  and  before 
sIm  had  made  any  confession,  '*  that  it  would  be  better'ior  her  to  tell  the  truth."  The  eri- 
donce  was  not  withdrawn  from  the  jury,  and  the  prisoner  was  couYicted.  The  learned 
jadge  reported,  that,  if  that  evidence  had  been  given  before  the  evidence  of  the  confession, 
he  would  have  rqected  such  confession ;  and  that,  without  the  confession,  there  was  not 
evidence  to  warrant  the  conviction : — Heldt  that  the  conviction  was  wrong. 

Heldy  also,  perPatteton^  J.,  that  a  prisoner  ought  to  prove  affirmatively  that  an  induce- 
ment has  been  held  out  before  evidence  of  a  confession  ought  to  be  rejected. 


(a)  Before   Pollock^  C.  B.,  Patteson,  Moule^  Cre8BV>dly  and 
E/rle^  Js. 
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1848.        On  the  trial  of  the  indictment,  at  the  Summer  Assize?, 
lie  QuxxK     1848,  for  the  county  of  Lincoln,  before  Pattesoriy  J., 
V'  the  following  case  was  reserved  by  the  learned  judge 

for  the  opinion  of  the  Court  r — 

It  was  proved  that  the  prisoner  had  given  her  mis- 
tress, who  was  bedridden,  some  milk  in  which  a  quantity 
of  fag-water  had  been  mixed.  Fag-water  is  a  mixture 
of  arsenic,  soft  soap,  and  water,  used  for  dressing  sheep. 
But  in  order  to  prove  that  the  prisoner  had  put  the 
fag-water  into  the  milk,  that  she  knew  the  nature  of  it, 
and  intended  to  murder  her  mistress,  her  own  confes- 
sion to  Mr.  Gilby,  a  medical  man  who  attended  her, 
made  m  the  presence  of  the  prisoner's  mistress  and  her 
husband,  was  offered  in  evidence.  Mr.  Gilby,  on  being 
questioned,  swore  that  he  did  not  tell  the  prisoner  that 
it  would  be  better  or  worse  for  her  to  tell;  that  he 
used  no  threats  or  promises;  nor  did  any  one  else. 
And  it  appeared,  before  Mr.  Gilby's  arrival,  that  the 
prisoner  had  not  made  any  confession,  nor  had  any 
threats  or  promises  been  held  out  to  her.  I  admitted 
Mr.  Gilby's  statement,  which  was  as  follows : — "  I 
asked  her  if  she  had  ^ven  the  woman  anything  in  her 
milk.  She  sud  she  had  mixed  fag-water  with  the 
milk, — she  had  put  in  half  a  tea-cupfuL  I  asked  her 
if  she  was  aware  of  the  nature  of  it.  She  said  she 
knew  it  was  poison ;  she  thought  it  would  kill  the  wo- 
man; that  she  had  done  it  to  be  released  from  her 
service."  A  woman  of  the  name  of  Brampton  was  then 
called,  who  was  also  present  at  the  conversation,  and 
she  swore  that  Mr.  Gilby  told  the  prisoner  in  the  pre- 
sence of  the  mistress  and  her  husband,  '^  that  it  would 
be  better  for  her  to  speak  the  truth."  She  could  not 
tell  whether  he  told  her  so  before  he  asked  her  what 
she  had  done,  but  it  was  before  she  answered.  I  then 
recalled  Mr.  Gilby ;  and,  in  answer  to  my  question,  he 
said,  ^'  I  could  not  positively  swear  that  I  did  not  teU 


Oarmxr. 
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the  prisoner  that  it  would  be  better  for  her  to  tell  the        ig4g, 
trutL     I  don't  recoUect  that  I  did.     I  can't  say  posi-     J"    >f     ' 

The  QuxxN 

tiyely  what  was  the  first  thing  I  said  to  her.     I  believe  v. 

I  asked  her  what  she  had  put  into  the  milk.  It  is  very 
likely  I  might  tell  her  it  would  be  better  for  her  to  tell 
the  truth.  Smith  and  his  wife,  the  mistress,  were  both 
present^  and  heard  what  I  said."  Smith,  who  had  been 
examined  as  a  witness,  could  not  recollect  what  was 
said.  The  coimsel  for  Ibhe  prisoner  contended  that  I 
ought  to  strike  the  confession  out  of  my  notes;,  and  not 
submit  it  to  the  jury.  The  following  cases  were  cited : 
Sptnceii  €ase{a)f  Sarah  Taylor's  case{b),  Regina'^. 
Laugher  (c).  After  consulting  with  Lord  Denmany  I 
declined  to  strike  out  the  evidence  of  the  confession, 
and  put  the  whole  to  the  jury,  feeling  that  it  was  im* 
possible,  after  they  had  heard  the  confession,  to  expect 
that  they  could  weigh  and  consider  the  other  facts  in 
the  case  without  reference  to  the  confession;  and,  in 
truth,  those  other  facts  by  themselves  would  not  have 
warranted  a  conviction.  The  deposition  of  the  mistress, 
which  had  been  taken  by  a  mainstrate  in  the  presence 
of  the  prisoner,  and  which  Seas  was  prov^  to  be 
incapable  of  being  removed,  and  to  be  in  a  hopeless 
state  imder  a  disease  of  dropsy,  was  then  read,  detailing 
the  same  conversation  between  Mr.  Grilby  and  the  pri- 
soner, but  not  stating  anything  with  regard  to  the  use 
of  threats  or  promises.  The  jury  found  the  prisoner 
guilty ;  and  I  have  to  request  the  opinion  of  the  judges, 
whether  I  was  right  in  the  course  I  adopted. 

FhwerSy  for  the  prisoner  {d). — This  confession  ought 
to  have  been  excluded:  Regina  v.  Laugher.  \PoU 
lock,  C.  B. — The  words  here  used  are  stronger  than 

(a)  7  C.  &  P.  776.  {d)  No  one  appeared  on  be- 

(b)  8  Id.  733.  half  of  the  prosecution. 

(c)  2  C.  &  K.  225. 

VOL.  m.  B  B  N.  S.  C. 
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1848.        in  that  case.    ErUf  J. — The  question  is,  if  such  an  ex- 
'^^^^I^^     hortation  to  speak  the  tmth  can  be  conddered  as  an 
V-  inducement  to  make  a  confession  in  violation  of  tiie 

truth.]  In  Rex  v.  Kingston  (a),  the  words  "  you  had 
better  tell  what  you  know,"  were  used  by  a  surgeon, 
and  the  confession  was  rejected.  That  shews  that  a 
surgeon  is  competent  to  hold  out  an  inducement 
[Patteson,  J. — The  evidence  was  properly  received  at 
the  time  it  was  given.  I  am  btrongly  of  opinion  that 
it  lies  upon  the  prisoner  to  prove  affirmatively  that 
some  inducement  was  held  out  to  him,  before  evidence 
of  a  confession  ought  to  be  rejected.  Here  that  was 
done  by  the  witness  who  was  subsequently  called ;  and 
I  think  that  I  ought  to  have  treated  it  as  if  the  evi- 
dence of  the  inducement  had  been  originally  given.  I 
should  then  have  rejected  the  testimony,  and  there 
would  have  been  no  evidence  to  warrant  a  conviction*] 
— He  was  here  stopped  by  the  Court 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this 
conviction  cannot  be  sustained. 

Conviction  reversed^ 
(«)  4  C.  &  P.  387. 


END   OF   MICHAELMAS  TERM. 
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Court  of  ^uttn'a  ISencl). 


MICHAELMAS  VACATION,  1848. 


In 


The  Queen  v.  Preston  and  Another.  July  12. 

Trinity  Term  last,  Bliss  had  obtained  a  rule  nisi  for  A  notice  to 
quashing  an  order  of  two  justices  of  the  West  Riding.  SJ^ways  of  tn 
^e  Older  had  been  removed  into  this  court,  in  obe-  {f '<>"»,* ^f "  ^ 

-%»  '  be  made  to 

^«Uce  to  a  writ  of  certiorari,  and  was  as  follows : —        juiticet  at  ■pe- 
dal aenions  for 
highways,  pur- 
^^e«t  Riding  of  Yorkshire,  to  wit. — At  a  special  session  of  the  w»*^'  to  the  4  & 

for  the  highways,  holden  at  Huddersfield,  in  and  for  the  g^^a  that^ft 

^^I^er  division  of  Agghrigg,  in  the  West  Riding  of  Yorkshire,  was  intended  to 

*^iB  eth  day  of  Octoher,  1846,  hefore  William  Walker  Battye  and  "  exhibit  an 

Thomas  Starkye,  Esqnires,  two  of  her  Majesty's  justices  of  the  J^ltthe^faids 

of  the  tmst  (to 
^^  which  the  per- 

K^^  giving  the  notice  was  clerk)  are  insufficient  for  the  repairs  of  the  turnpike  road 
j^'^^viging  to  the  tmstees  within  the  hamlet  of  B.,  and  then  and  there  to  apply  to  such 
"^^^^ices  to  adjudge  and  order  a  portion  of  the  rate  levied,  or  to  be  levied,  to  be  paid  by  you 
^^  ^e  said  tmstees  or  their  treasurer : — Held^  that  the  notice  g^ave  fall  knowledge  of  the 
^l^^^^te  of  the  application,  and  that  it  was  not  bad  for  not  shewing  what  part  of  the  road 
^^^  tmt  of  repair  nor  for  what  purpose  the  money  was  to  be  paid,  or  for  not  shewing  that 
^  ^x^oad  out  of  repair  was  within  the  sessional  division. 

""     order  of  justices,  made  on  the  above  information,  recited,  that  the  surveyors  of  the 
■ways  appeared  in  pursuance  of  the  notice  at  the  special  sessions ;  and  that  application 
_  there  made  to  the  justices  to  order  a  portion  of  the  rates  "  to  be  levied,  by  virtue  of  the 

^^^^Uea  in  such  case  made  and  provided,  for  the  repair  of  the  highways  in  the  hamlet  of 
*  ""^  *  to  be  paid  by  the  surveyors  of  the  highways  of  the  said  hamlet  of  B.  to  the  trustees  or 
^^  treasurer,  and  directed  a  certain  sum  to  be  paid  out  of  the  rate  **  which  should  next 
3*^*de  for  the  repairs  of  the  highways  in  B.:'* — Heldf  that  the  order  must  be  taken  to 
'  to  the  application,  and  must  therefore  be  considered  as  made  under  the  statute,  and 
the  order  need  not  expressly  adjudicate  that  the  notice  was  given  to  the  surveyors,  or 
^^^^  the  information  was  true ;  and  that  it  need  not  specify  the  particular  part  of  the  road 
^^  airing  which  the  rate  was  to  be  applied,  nor  set  out  the  state  of  the  revenues  of  the 
in  t^s  hamlet,  nor  the  length  of  roads  there,  nor  the  other  particulars  into  which  the 
are  directed  to  inquire  by  the  4  &  5  Vict.  c.  59,  s.  1 ;  and  that  the  order,  being 
^!*^^^  on  the  surveyors  of  a  hamlet,  need  not  expressly  find  that  the  hamlec  was  one  main- 
^^J^ng  its  own  highways,  as  that  might  be  considered  as  stated  by  reasonable  intendment. 
~he  appearance  of  the  surveyors  at  the  special  sessions  was  denied  by  affidavit,  shewing 
they  purposely  absented  themselves.  There  being  no  reason  to  believe  that  the  order 
intentionally  fidae,  and  the  variance  being  immaterial  to  the  validity  of  the  proceedings 
^  ^He  special  sosions  —  Heldt  that  it  was  no  objection  to  the  order. 

"V-QU  in.  C  C  N.  8.  c. 
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peace  in  and  for  the  said  riding,  and  acting  in  and  for  the  said 
npper  division  of  Aggbrigg,  in  the  the  riding  and  county  afore- 
said; 

Whereas,  by  a  certain  information  and  complaint  of  George 
Higham,  of  the  township  of  Hipperholme-cum-Brighonse,  m 
the  said  West  Riding  of  the  county  of  York,  gentleman,  nofr  ex- 
hibited unto  us,  the  justices  aforesaid,  at  these  special  sessionB 
for  the  highways  within  the  said  division,  the  said  Geoige 
Higham  informs  us  that  he  is  clerk  to  the  trustees  of  a  certain 
turnpike  trust,  under  trustees  appointed  in  and  by  a  certain  act 
of  Parliament,  made  and  passed  in  the  1st  of  Victoria,  intituled, 
''An  Act  for  more  effectually  Repairing  and  Maintaining  the 
Road  from  the  top  of  Odsall,  near  Bradford,  through  Wibeey 
Cow  Moor,  to  Huddersfield,  in  the  West  Riding  of  York,"  and 
that  a  certain  portion  of  the  said  turnpike  road,  situate  in  the 
hamlet  of  Bradley,  in  the  said  riding,  and  within  the  said  upper 
division  of  Aggbrigg,  is  now  out  of  repair,  and  that  the  funds  of 
the  said  trusts  are  insufficient  for  the  repair  of  the  same ;  and 
the  said  Greorge  Higham  further  informeth  us,  the  said  justices, 
here  assembled,  that,  twenty-one  days  at  least  before  this  6th  day 
of  October,  the  said  informant  gave  due  notice  in  writing  to  the 
surveyors  of  the  highways  of  the  said  hamlet  of  Bradley  of  his, 
the  said  informant's,  intention  to  exhibit  this  said  information 
to  the  justices  here  to  be  assembled  at  the  present  special  sessions 
for  the  highways ;  and  the  said  informant,  as  clerk  of  the  trusts 
aforesaid,  now  prayeth  the  consideration  of  us,  the  said  justices, 
here  in  special  sessions  for  the  highways  assembled  in  this  behalf, 
and  that  we,  the  said  justices,  may  adjudge  and  order  that  such 
portion  of  the  rates  or  assessments,  levied  or  to  be  levied  by  virtue 
of  the  statutes  in  such  case  made  and  provided,  in  the  said  ham- 
let of  Bradley,  for  the  repair  of  the  highways  therein,  as  to  us  shall 
seem  meet,  shall  be  paid  by  the  surveyors  of  the  highways  of  the 
said  hamlet  to  the  trustees  aforesaid,  or  to  their  treasurer,  at  sac 
times  as  to  us  shall  seem  meet,  to  be  laid  out  in  the  actual  reptii 
of  so  much  of  the  said  turnpike  road,  within  the  same  hamlet,  as  i* 
now  out  of  repair  as  aforesaid,  in  pursuance  of  the  statute  in  suc^ 
case  &c. ;  and  now,  hereupon,  James  Preston  and  James Oakes,!^ 
surveyors  of  the  highways  of  the  said  hamlet  of  Bradley,  appe^' 
ing  before  us,  in  pursuance  of  the  notice  aforesaid,  we,  the  said  j 
tices,  in  special  sessions  for  the  highways  assembled,  as  afores^^  ^» 
having  duly  examined  the  state  of  the  revenues  and  debts  of  '^^^^ 
said  turnpike  trust,  and  inquired  into  the  state  and  conditioca  ^ 
the  repair  of  the  roads  within  the  same,  and  having  also  asc?^^* 
tained  the  length  of  the  roads  (including  turnpike  roads)  witt>'^ 
the  said  hamlet  of  Bradley,  and  how  much  of  the  same  is  tix.i^''' 
pike  road  ;  and  it  being  proved  to  our  satisfaction,  on  oath,  tl^^^ 
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a  certain  part  of  the  said  turnpike  road,  situate  within  the  said  1848. 
hamlet  of  Bradley,  and  within  the  said  upper  division  of  Agg- 
brigg,  is  out  of  repair,  and  that  the  funds  of  the  trust  are  insuf- 
ficient for  the  repairing  of  the  same ;  and  it  appearing  to  us,  the  Prvston. 
said  justices,  that  it  is  necessary  and  expedient,  for  the  purposes 
of  the  portion  of  the  said  turnpike-road,  so  out  of  repair  as  afore- 
said, that  we  should  adjudge  and  order  that  a  certain  portion,  to 
wit,  the  sum  of  £05  of  the  rate  or  assessment  which  shall  he 
next  made,  for  the  repair  of  the  highways  in  the  said  hamlet  of 
Bradley,  shall  be  paid  by  the  surveyors  of  the  highways  of  the 
8Md  hamlet  of  Bradley  to  the  said  trustees  or  to  their  treasurer : 
Now  we,  the  said  justices,  duly  considering  the  matters  aforesaid, 
do  hereby  adjudge  and  order  the  said  James  Preston  and  James 
Oakes,  surveyors  of  the  highways  of  the  said  hamlet  of  Bradley, 
or  whoever  else  may  be  surveyor  of  the  said  highways,  to  pay 
unto  the  trustees  of  the  said  turnpike- road,  or  unto  Stanfield 
RawBon,  Esq.,  their  treasurer,  out  of  the  rate  or  assessment  which 
•hall  next  be  made  for  the  repair  of  the  highways  within  the  said 
hamlet  of  Bradley,  the  said  sum  of  £65,  by  two  equal  payments, 
to  wit,  the  sum  of  32/.  10«.,  parcel  thereof,  on  the  Ist  of  Novem- 
ber next,  and  the  residue  thereof  on  the  1st  of  January  next,  to 
be  by  the  said  trustees  wholly  expended  and  laid  out  in  the  re- 
pair of  such  part  of  the  said  turnpike  road  as  is  situated  within 
the  said  hamlet  and  division  aforesaid,  and  which  is  so  out  of  re- 
pair as  aforesaid. — Given  under  our  hands,  &c.,  at  the  special 
sessions  at  Huddersfield  aforesaid,  this  6th  day  of  October, 
JLJK  1846.  Signed,  &c. 


The  information  purported  to  be  laid  before  the  ma- 
gistrates who  made  the  order  on  the  6th  of  October, 
1846,  ^'at  a  special  sessions  for  the  highways  for  the 
upper  division  of  Aggbrigg,  in  the  said  riding,"  and  was 
as  recited  in  the  above  order.  In  the  affidavits  in  sup- 
port of  the  rule  it  was  sworn,  that,  on  the  9th  of  Sep- 
tember, 1846,  the  derk  of  the  trustees  caused  the  fol- 
lowing notice  to  be  served  on  the  defendants,  surveyors 
of  the  highways  of  the  hamlet  of  Bradley,  and  it  also 
appeared  that  they,  the  defendants,  did  not  attend  at 
the  special  sessions  named  in  the  notice,  because  they 
were  advised  that  the  notice  was  illegal  and  void,  nor 
cBd  any  person,  on  their  behalf,  appear  there : — 

cc  2 
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184&  '<  To  the  surveyors  of  the  highways  of  the  hamlet         <cf 

TheQuBXN  Bradley,  in  the  township  or  parish  of  Hudde^ 

Vrjlbtov.  ^®^^»  "^  *^®  West  Riding  of  the  county  of  Yoi 

'^  I,  the  undersigned,  Gteorge  Higham,  derk  of  a 
tain  turnpike  trust  under  a  certain  act  of  Parliame^ 
passed  &c.,  do  hereby,  in  pursuance  of  an  act  of  P 
liament,  passed  &;c.  (4  &  5  Vict  c.  49),  intituled 
which  said  last-mentioned  act  has  been  continued 
subsequent  enactments,  and  is  now  in  operation, 
you  notice  that  I  intend,  at  the  next  special  sessions 
the  highways,  to  be  holden  &c,  within  the  said  ri( 
on  &C.,  before  the  justices  at  such  ses^ons  assemUecL  ^  '^ 
exhibit  an  information  that  the  funds  of  the  trusts  abo^^^"^* 
mentioned  or  referred  to  are  insuificient  for  the  rei 
of  the  turnpike  road  belonging  to  such  trustees, 
the  said  hamlet  of  Bradley,  and  then  and  there  to  sfr^p^J 
to  such  justices  to  adjudge  and  order  a  portion  of  -^J^^ 
rate  or  assessment,  levied  or  to  be  levied  by  virtue       ^ 
the  statute  made  &c  (5  &  6  WilL  4,  c  50),  intituled  ffi=>^» 
to  be  paid  by  you  to  the  said  commissioners  or  trust^^^^* 
of  the  said  turnpike  trusts,  or  to  their  treasurer  or 
officer  appointed  by  them  in  that  behal£     And  I 
hereby  further  give  you  notice  and  require  you  to  pj 
duce,  at  such  sessions,  the  last  rate  made  for  the  re] 
of  the  highways  within  the  sud  hamlet,  and  all 
and  accounts  in  your  possession  or  power  &c.  in 
any  entries  are  made  relating  to  the  repairs  of  the 
ways  of  the  said  hamlet  during  the  last  eighteen  moni 
—Dated  the  9th  of  September,  1846. 

^^  George  Hioham, 
"  Clerk  to  the  Trustees,  Ac" 

Archbold  {Baines  was  with  him)  appeared  to  sh 
cause  (a) ;  but  the  Court  called  on 

(a)  June  17. — Before  Lord  Denman,  C.  J.,  CoUridge^  J., 


*- 


V. 

Pkvston. 
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BUss  and  Hall,  in  support  of  the  rule. — There  are  1848. 
several  objections  to  the  order:  it  fails  to  shew jurisdic-  xhe  Qubrw 
tion  in  the  magistrates  who  made  it.  Every  order 
should  shew  that  the  person  to  be  affected  by  it  appeared 
or  was  duly  sununoned  to  appear.  Here,  though  the 
order  states  that  the  surveyors  did  appear  before  the 
justices,  the  fact  is  distinctly  denied  by  the  defendants 
on  affidavit,  and  it  is  competent  for  them  to  do  this; 
Regina  v.  BoUan  (a) ;  and,  as  their  affidavits  are  not  con- 
tradicted, the  want  of  jurisdiction  is  made  out  [Lord 
DenmaUy  C.  J. — The  wrong  persons  may  have  appeared, 
and  the  magistrates  would  be  ignorant  of  that]  Still 
all  such  facts  may  be  subsequently  shewn  on  affidavit, 
because  on  them  the  jurisdiction  would  depend :  Regina 
V.  Cheshire  {b)y  where  it  was  held,  that,  if  facts  shewn 
on  affidavit  did  not  affect  the  jurisdiction,  the  Court 
would  not  notice  them,  but  otherwise  if  they  did.  Rex 
V.  Great  Marhw{c),  and  Rex  y.Bridgewater{d\  cited 
in  Regina  v.  Cheshire  («),  are  to  the  same  effect  K  the 
order  is  to  be  supported  on  the  ground  that  notice  to 
appear  was  given  to  the  defendants,  then  that  fact  was 
one  for  the  justices  to  inquire  into,  and  should  have  been 
specially  found  by  them ;  if  that  had  been  done,  the 
fact  of  notice  having  been  ^ven  must  have  been  decided 
in  the  negative,  for  the  notice  sent  was  clearly  bad.  It 
does  not  state  that  the  part  of  the  road  out  of  repair 
was  in  the  sessional  division,  nor  that  the  special  ses- 
sions, where  the  information  was  to  be  exhibited,  were 
held  in  the  division  where  the  road  was  situate.  In 
Regina  v.  Marice{f)y  and  in  Regina  v.  Martin  (g\  an 
order  was  held  insufficient  for  such  a  defect  The  se- 
cond objection  to  tlie  order  is,  that,  if  made  under  the 

(a)  1  Q.  B.  66.  (e)  1  Q.  B.  66. 

lb)  8  A.  &  £.  398.  (/)  1  New  Seas.  Cas.  586. 

(e)  2  East,  244.  {g)  2  Q.  B.  1037. 

{d)  1  Cowp.  139. 


V, 

Pkiston. 
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1848.  4  &  6  Vict,  c  59,  it  does  not  ^pear  by  it»  as  it  should, 
The  QuvKN  that  Bradley  is  a  hamlet  maintaining  its  own  highways ; 
if  the  order  is  made  imder  the  2  &  3  Vict.  c.  81^  primft 
facie  the  parish  is  liable  to  repair  the  road ;  and  if  it 
should  be  said  that  the  objection  is  removed  because  the 
service  of  the  order  was  on  the  surveyors  of  highways 
for  the  hamlet,  which  would  not  have  had  surveyors  un- 
less it  maintained  its  own  hiirhways.  the  answer  is.  that 

or  particular  divisions,  and  that  there  may  be  surveyors 
of  highways  for  a  hamlet  not  maintaining  its  own  high- 
ways. Even  if  the  order  had  run  thus: — "Whereas 
A.  and  B.  are  surveyors  of  highways  in  a  particular 
hamlet,"  that  would  not  have  been  a  good  finding  that 
the  hamlet  m^ntained  its  own  highways ;  it  would  not 
have  been  sufficient  in  an  indictment,  and  this,  being  in 
effect  a  conviction,  ought  to  be  as  strict  as  an  indict- 
ment. lErle,  J. — I  do  not  find  any  other  l^al  sur- 
veyor of  highways  in  hamlets  than  one  appointed  imder 
the  5  &  6  Will.  4,  c  50,  which  is  where  a  hamlet  main- 
tains its  own  highways.]  There  may  be  surveyors  of 
highways  at  common  law.  [Cokridffey  J. — ^What  a  bur- 
den you  throw  on  justices  if  you  make  them  decide  in 
each  case  whether  a  hamlet  maintains  its  own  highways 
or  not]  If  it  does  not,  that  would  be  a  good  ground 
of  appeal ;  and,  whatever  the  hardship  may  be,  the 
statute  seems  to  have  imposed  on  the  justices  the  neces- 
sity of  doing  so. 

Next,  the  order  is  bad  for  uncertainty,  as  it  does  not 
state  what  part  of  the  road  is  out  of  repair;  and  an 
order  of  this  kind,  being  analogous  to  an  indictment  or 
conviction  for  non-repair,  should  use  as  much  precisioii; 
at  all  events,  this  has  the  penal  consequences  of  a  con- 
viction. Distress  follows  on  non-compliance  with  the 
order. 

The  order  also,  if  made  in  pursuance  of  the  4  &  5 
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Vict.  0. 59,  8. 1  {a)y  ought  to  have  set  forth  the  state  of        1848. 
the  highways  in  the  hamlet,  as  well  as  all  the  other  par-     The  Quben 
ticulars  mentioned  in  the  act.   Many  things  must  be  set      PrbsVon. 
out,  in  accordance  with  the  provisions  of  a  statute^  even 
though  the  reason  of  them  does  not  appear :  see  Lord 
EUenborougKs  judgment  in  Rex  v.  Austrey{b)f  citing 
Hawkins  v.  Kemp  (c).    But  it  is  reasonable  that  all  the 
particulars  mentioned  in  the  statute  should  be  found  in 
this  order,  because,  on  appeal,  the  defendants  may  then 
specify  what  they  traverse  and  what  they  admit. 

Lastly,  the  order  should  have  followed  the  words  of 
the  act,  in  stating  out  of  what  rate  the  money  to  be  paid 
should  be  levied.     It  should  have  said  that  the  money 

(a)  The  2  &  3  Vict.  c.  31 » is  within  such  parish,  and  how 
limited  to  parishes.  By  4  &  5  much  of  such  road  is  turnpike 
Vict.  c.  59,  s.  1,  (reciting  the  road;  and  if, after  such  exami- 
5  &  6  Will.  4,  c.  50,  it  is  enact-  nation,  it  shall  appear  to  the 
ed,  ^  that  it  shall  be  lawful  for  said  justices  necessary  or  expe- 
the  justices  at  any  spedal  ses-  dient  for  the  purposes  of  any 
UQDs  for  the  highways,  holden  turnpike  road  so  to  do,  then  to 
after  the  passing  of  thb  act,  adjudge  and  order  what  portion, 
upon  information  exhibited  be-  if  any,  of  the  rate  or  assessment, 
fore  them  by  the  clerk  or  trea-  levied  or  to  be  levied  by  virtue 
surer  of  any  turnpike  trust,  of  the  said  recited  act,  shall  be 
that  the  funds  of  the  said  trust  paid  by  the  said  parish  survey- 
ire  insufficient  for  the  repairs  or,  and  at  what  time  or  times,  to 
)f  the  turnpike  road  within  any  the  said  commissioners  or  trus- 
pari8h,notice  in  writing  of  such  tees,  or  to  their  treasurer  or 
Intended  information  having  other  officers  appointed  by  them 
been  previously  given  on  the  on  that  behalf;  such  money  to 
part  of  such  clerk  or  treasurer  be  wholly  laid  out  in  the  actual 
» the  parish  surveyor  twenty-  repairs  of  such  part  of  such 
me  days  at  least  before  such  turnpike  road  as  lies  within 
special  sessions,  to  examine  the  the  parish  from  which  it  was 
(tate  of  the  revenues  and  debts  received." 
»f  such  turnpike  trusts,  and  to  By  sect.  4,  the  word  **  pa- 
nquire  into  the  state  and  con-  rish  "  is  to  be  taken  to  mean 
litionof  the  repairs  of  the  roads  any  hamlet  or  other  district 
vithin  the  same,  and  also  to  maintaining  its  own  highways, 
iscertain  the  length  of  the  (b)  6  M.  &  S.  324.! 
"oads,  including  turnpike  roads,  (c)  3  East,  440. 
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1848.  was  to  be  paid  out  of  a  rate  to  be  levied  under  the  wud, 
The  QuBVN  AS  in  Regina  v.  Morice  {a) ;  for  there  may  be  a  rate  for 
Prbstow.  repair  of  highways  at  common  law  or  by  a  hje-hw^  of 
a  particular  place,  Chamberlain  of  London^ s  ciue(b)  ^  as 
a  church-rate  may  be  made  at  common  law,  and  soxxie- 
times  is :  Rogers  v.  Davenant{c).  [Erle^  J. — The  jus- 
tices do  find  that  it  is  convenient  to  levy  the  £65  out 
of  the  rate  next  to  be  levied*] 


e 


Archboldy  contnL — The  order  is  made  under  the  ^4  ^ 
5  Vict.  c.  59.  The  main  objection  is,  that  which  ^o^ 
to  the  jurisdiction ;  but  that  is  sufficiently  answerecL  1^7 
the  affidavits,  which  set  out  a  good  notice  to  the  de£^^^^' 
ants  to  appear,  and  the  information,  which  states  ^l^ 
the  road  out  of  repair  was  in  the  sessional  division ;  t>^^ 
it  is  enough  if  the  order,  on  the  fiice  of  it,  gives  *b® 
justices  who  made  it  jurisdiction,  and  the  facts  stated 
not  to  be  controverted  by  affidavits,  but  are  more 
perly  the  subjects  of  appeal.  Although  the  defend^*^**™ 
did  not  attend  in  person  before  the  special  sesdons, 
may  have  authorised  the  justices  to  enter  on  the  ma 
in  their  absence,  and,  if  they  did,  it  would  warrant 
statement  in  the  order,  that  they  appeared  without  p 
ting  the  justices  to  the  necessity  of  setting  out  the  s 
cial  circumstances. 

Cur.  adv.  vult^- 


Lord  Denman,  C.  J.,  now  delivered  the  judgments 
the  Court. — In  this  case  an  order  of  justices  on  survey 
of  highways,  to  make  a  payment  to  the  trustees  o 
turnpike  road  out  of  the  highway  rate,  had  been 

moved  by  certiorari ;  and,  on  a  rule  for  quashing  su 

order,  several  objections  on  points  of  form,  and  o^ 


(a)  ]  New  Sess.  Cas.  585.  (b)  6  Coke,  63  a. 

(c)  1  Mod.  236. 
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upon  ft  statement  of  fact,  have  been  relied  on.     First,        1848. 
it   ^was  objected,  that  the  notice  of  application  to  the     The  Qubsn 
surveyors  was  insufficient,  for  not  shewing  what  part  of      p^J^VoN. 
the  road  was  out  of  repair,  nor  for  what  purpose  the 
ixioney  was  to  be  paid ;  and  also  for  not  shewing  that 
^e  road  was  within  the  division.     The  answer  is,  that 
^e  notice  appears  to  give  full  knowledge  of  the  nature 
of  the  application,  so  as  to  have  enabled  the  surveyors 
^^   prepare  any  ground  for  resisting  it  that  they  might 
^^^v^  had,  and,  therefore,  to  be  sufficient.     We  have 
®*^t;«d  below  our  views  of  the  statute  on  which  this 
^^xl^r  was  founded,  which  is  a  further  answer  to  the 
^^j^ction  that  the  parts  of  the  road  and  purposes  for 
^*^^  money  are  not  specified ;  and,  with  respect  to  omit- 
a  statement  that  the  road  was  within  the  division, 
euch  particularity  is  required  in  a  notice. 
SSecondly,  it  was  objected,  that  the  order  did  not  adjudi- 
on  the  truth  of  the  application  by  the  clerk,  or  on  the 
of  notice  by  the  surveyors.     The  order  recited,  that 
derk  informed  the  justices  of  the  state  of  the  road, 
of  notice  to  the  surveyors,  and  prayed  their  consider- 
^^on.     It  then  stated  an  examination  into  the  matters, 
^>ncl,  finally,  an  order  to  pay.     One  answer  to  this  ob- 
Jeotion  is,  that  the  order  states  what  the  statute  has  spe- 
^^ficd  as  preliminary  to  examination,  so  that  no  addi- 
noxi  is  necessary,  the  power  to  examine  being  given 
m  information  by  the  derk  being  exhibited,  notice 
fludi  information  having  been  previously  given  on 
t  part  of  such  derk.     It  is  not  unreasonable  to  sup- 
that  the  information  of  the  clerk,  as  to  the  notice 
u"^*  him,  was  intended  by  the  legislature  to  be  as  satis- 
>ry  as  his  information  in  respect  of  the  state  of  the 
Also^  with  respect  to  not  adjudicating  on  notice, 
"^^licre  the  party  is  stated  to  have  appeared,  and  no  ob- 
jection on  accoimt  of  want  of  notice  is  mentioned,  the 
^^^tendment  ought  to  be  made  that  notice  was  given : 
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1848.         Taylor  v.  Clemson  (a),  (judgment  of  Lord  Braughar^n). 
The  QuBBN     Also,  considering  the  nature  of  this  instrument,  and       of 
Pkvston.     ^^^  objection,  we  think  that  there  is  a  further  ansn^^^er 
of  wider  application.     It  is  an  order  for  the  paym^s-nt 
of  money,  which  is  to  be  enforced,  in  case  of  dii     jo- 
bedience,  by  eummons,  inquiry,  oonvictioa,  and  wsar- 
rant.     It  differs  materially  from  convictions  and  w^^aar- 
rants  immediately  interfering  with  rights  secured  by  t^  ^^ 
general  laws  of  the  land ;  and  there  is  no  reason  for  ^^^  x- 
tending,  for  such  an  order  as  this,  the  strict  rules  ofcam^nr 
struction  required  for  the  instruments  above  deecrib^^^d- 
The  general  rule  is,  that  Courts  of  law  should  giye 
to  the  lawful  intentions  of  parties,  and  adopt  liie 
struction  which  gives  effect  to,  rather  than  that  whi 
defeats,  an  instrument ;  and,  for  this  purpose,  to 
the  intendments  which  are  reasonably  to  be  infe: 
from  the  language  used.     The  distinction  between 
victions  and  some  other  judicial  acts  of  justices  was 
verted  to  in  Regina  v.  Stainforth  {b).     Lord  Hale 
recognises  it  when  he  distinguishes  between  acts  of 
luntary  jurisdiction,  such  as  taking  recognizances 
examinations,  and  acts  of  compulsory  jurisdiction,  sn* 
as  committing  for  a  crime,  or  imprisonment  for  b 
giving  recognizances  (c).     Also,  a  different  standard 
construction  between  convictions  and  orders  was 
blished  in  Ormerod  v.  Chadmck  (d).     In  this 
order,  the  justices  set  forth  that  the  derk  informed  the 
of  certain  matters,  and  of  notice  having  been  given, 
thereupon  they  proceed  to  stat«,  that  they  exe; 
their  jurisdiction,  which  would  be  clearly  legal,  if 
adjudicated  expressly  that  such  information  was 
but  inasmuch  as  they  set  it  forth  as  the  ground  on  w 
they  act,  it  is  to  be  reasonably  intended  that  they 


(a)  11  C.  &  F.  610.  (J)  2  New  Sess.  Cas.  697 ; 

{b)  Ante,  53.  M.  &  W.  367. 

(c)  2  Hale,  P.  C.  51,  52. 
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judged  it  to  be  true.  K  they  stated  expressly  that  they 
adjudicated  the  information  to  be  true,  their  order  would 
be  admitted  to  be  correct  It  appears  also  to  us  to  be 
oorreoty  if  such  statement  is  to  be  reasonably  intended ; 
and  we  think  that  it  is,  from  their  setting  forth  the  in- 
formation as  the  ground  on  which  they  act. 

The  third  objection  was,  that  the  order  did  not  specify 
the  part  of  the  road  out  of  repair,  nor  the  part  to  which 
the  money  was  to  be  applied.  The  answer  is,  that  the  ob- 
jection is  founded  on  a  misconception  of  the  effect  of  the 
statute  (4  &  5  Vict.  c.  69),  which  authorises  the  justices, 
on  information  that  the  funds  of  the  turnpike  trust  are  iu'- 
sufficient  for  the  repairs  of  the  turnpike  roads,  to  examine 
the  state  of  the  revenues  and  debts,  and  the  state  and 
condition  of  the  repairs,  and  the  length  of  turnpike  and 
other  highways  in  the  parish,  and,  thereupon,  to  order 
a  portion  of  a  rate  to  be  paid.  The  objection  assumes, 
that  a  given  spot  must  be  out  of  repair,  as  in  case  of  an 
indictment,  and  that  the  application  must  be  for  the 
repair  of  the  spot ;  whereas  the  statute  is  directed  to 
providing  funds  to  prevent  any  part  of  the  road  from 
becoming  out  of  repair  at  alL  When  the  amount  of 
traffic  and  the  nature  of  the  available  materials  are 
known,  the  average  expenses  of  maintaining  a  line  of 
road  can  be  calculated.  The  information  is  to  shew  that 
the  funds  are  insufficient  for  the  repairs  generally,  and 
the  inquiry  is  to  be  into  the  total  of  available  revenue, 
and  the  total  of  probable  expenditure,  and  the  order  is 
to  be  founded  on  this  general  view.  The  rules  relating 
to  indictments  for  non-repair  have  no  relevancy  to  the 
exercise  of  this  jurisdiction,  and  the  objection  there- 
fore f^ls. 

The  fourth  objection  is,  that  this  order  directs  the 
money  to  be  paid  out  of  the  rate  which  shall  next  be 
made  for  the  repair  of  the  highways,  the  statute  being 


1848. 


The  QuBEN 

V. 

Pbieston. 
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^_lg^      confined  to  rates  under  the  5  &  6  Will  4,  c.  50,  and 
TheQuBiN     the  suggestion  being,  that  there  may  be  a  oommon- 

Peiston.  ^^  ^^  ^^^  repairs  of  highways,  to  which  the  order 
may  apply,  and  so  be  comprised  in  the  order,  and  be- 
yond the  power  given  by  the  statute.  We  wiU  not 
stop  to  inquire  whether  we  should  be  justified  in  ima- 
gining a  process  that  has  not  been  made  use  o(  pro- 
bably, fi^r  some  centuries,  for  the  purpose  of  making  an 
ambiguity  in  a  magistrate's  order,  because  it  appears  to 
us  that  there  is  no  ambiguity.  'The  order  recites  an 
application  to  the  justices  to  order  a  portion  of  the  rates, 
levied  or  to  be  levied  by  virtue  of  the  statutes  in  that 
case  made  and  provided,  to  be  paid  over,  and  adjudges 
that  a  portion  of  the  rate  which  shall  next  be  made,  be 
paid.  The  adjudication  here  must  be  intended  to  a{^y 
to  the  rate  mentioned  in  the  application,  and  that  is  a 
rate  under  a  statute,  not  a  rate  at  common  law ;  and  no 
other  statute  is  shewn  to  apply  but  the  statute  required 
by  the  objection.  We  also  are  of  opinion  that  the  jus- 
tices may  order  the  portion  either  out  of  a  rate  levied 
or  to  be  levied,  or  leave  the  option  of  the  rate  to  the 
surveyor,  as  decided  in  Regina  v.  Morice  (a). 

Fifthly,  it  was  objected,  that  the  order  did  not  state 
Bradley  to  be  a  hamlet  maintaining  its  own  highways ; 
but  the  order  throughout  names  the  defendants  surveyors 
of  the  highways  of  the  hamlet  of  Bradley,  and  names 
the  rates  to  be  for  the  repair  of  the  highways  within  the 
hamlet.  Now,  as  there  would  be  neither  a  surveyor  nor 
a  rate  for  the  hamlet,  unless  it  was  a  hamlet  maintaining 
its  own  highways,  that  fact  is  stated  by  reasonaUe  in- 
tendment. 

Sixthly,  it  was  objected,  that  the  order  did  not  .set 
out  the  state  of  revenues,  the  length  of  roads,  and  other 

(a)  1  New  Bess.  Cas.  686. 


V, 

Peistok. 
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matters  which  the* justices  are  to  inquire  into;  but  it        1848. 
appears  to  us  that  there  is  no  reason  and  no  precedent    The  Qussn 
for  requiring  them  so  to  do. 

Seventhly,  besides  these  objections  to  the  form  of  the 
order,  it  was  further  objected,  that  the  order  was  untrue 
in  a  fact  essential  to  the  jurisdiction,  namely,  in  stating 
that  the  defendants  appeared  before  the  justices.  The 
affidavits  deny  that  the  defendants  appeared ;  and  at  the 
same  time  they  shew  there  was  jurisdiction  in  truth,  be- 
cause  they  shew  that  a  legal  notice  was  duly  served,  and 
that  the  defendants  purposely  absented  themselves.  If 
there  was  the  least  reason  for  supposing  that  the  order 
was  intentionally  false,  or  if  we  had  not  been  satisfied  that 
the  justices  had  dear  jurisdiction  as  far  as  notice  is  con- 
cerned, we  should  at  once  have  jdelded  to  this  objection; 
but,  considering  that  the  defendants  applied  for  and  ob- 
tuned  the  rule  for  the  certiorari,  absolute  in  the  first 
instance,  upon  objections  of  form  apparent  on  the  face 
of  the  order,  and  so  have  occasioned  a  heavy  expense, 
whereas,  if  they  had  relied  on  an  objection  of  fact  to  be 
introduced  by  affidavit,  they  should  have  obtained  a  rule 
to  shew  cause,  so  that  the  question  of  fact  might  have 
been  decided  by  admission  or  answer  in  the  ordinary 
way;  and,  considering  also,  that  the  objection  is  wholly 
beside  any  real  merits,  because,  looking  at  the  affidavits 
and  order  together,  we  see  that  there  is  in  effect  a  va- 
riance in  the  statement  upon  the  order  of  the  evidence 
which  was  before  the  justices,  and  that  such  variance  is 
whoUy  immaterial  to  the  validity  of  the  proceeding,  we 
liave  come  to  the  conclusion  that  we  ought  not  to  sup- 
port this  objection.  The  rule  for  quashing  the  order 
willy  therefore,  be  discharged  with  costs. 

Rule  discharged. 
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Dee,  4. 

Where  an  order 
of  removal  was 
confirmed  by 
the  sessions, 
subject  to  a 
case  for  the 
opinion  of  this 
Court,  and  the 
overseers  re- 
moved the  pau« 
per  before  the 
case  was  de- 
cided:— i7e/rf, 
that  they  were 
not  guilty  of  an 
indictable  of- 
fence, without 
proof  that  the 
removal  waa 
effected  by 
fraud  or  me- 
nace. 


The  Queen  v.  Cooper. 

X  HE  defendants,  overseen  of  the  poor,  were  indicted 
for  removing  paupers,  in  pursuance  of  an  order  of  re- 
moval, after  the  order  had  been  confirmed  on  appeal, 
subject  to  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench,  but  before  the  final  determination  of  the  case 
by  that  Court. 

The  first  count  in  the  indictment  stated,  that,  on  the  16th  of 
Octoher,  1846,  one  M.  Lye  and  her  three  children  were  inhabit- 
ing in  the  township  of  Manchester,  in  the  county  of  Lancaster, 
and  had  then  hecome  and  were  chaigeahle  to  the  said  township, 
the  said  township  of  Manchester  being  liable  to  maintain  its  own 
poor ;  and  that,  after  the  said  M.  Lye  and  her  said  children  had 
80  become  and  were  chargeable  as  aforesaid,  the  overseers  of  the 
poor  of  the  said  township  of  Manchester  for  the  time  being  made 
complaint  to  T.  T.  and  D.  P.,  then  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough  of  Manchester, 
(stating  a  complaint  to  authorise  an  order  of  removal) ;  that  the 
said  justices  proceeded  in  the  matter  of  the  said  complaint  and 
heard  evidence  thereon,  and  made  an  order,  adjudging  the  place 
of  the  last  legal  settlement  of  the  said  M.  Lye  and  her  said  chil- 
dren to  be  in  the  parish,  township,  or  place  of  Sheffield,  in  the 
West  Riding  of  the  county  of  York  (setting  out  the  order, 
which  directed,  that,  if  no  notice  of  appeal  were  given  within 
twenty-one  days  after  service  of  the  order,  &c.,  the  overseers  of 
Manchester  should  remove  the  paupers  after  the  expiration  of 
such  twenty-one  days  ;  but  if  notice  of  appeal  should  be  given 
within  twenty-one  days,  then  after  the  final  determination  of 
the  appeal,  if  the  same  should  be  confirmed) ;  that  notice  of 
chargeability  was  signed  by  the  defendant,  then  one  of  the  over- 
seers of  Manchester,  and  by  divers  other  overseers  thereof,  and 
sent,  together  with  a  copy  of  the  order  and  examinations,  to  the 
overseers  of  Sheffield  ;  and  that  afterwards  the  overseers  of  Shef- 
field, to  wit,  on  &c.,  commenced  their  appeal  against  the  said 
order ;  and  that  such  proceedings  were  thereupon  had  that  the 
said  appeal  was  duly  prosecuted,  and  came  on  in  due  form  of  law 
to  be  heard,  and  was  heard  at  the  general  quarter  sessions  of  the 
peace,  holden  in  and  for  the  borough  of  Manchester,  on  the  4th 
of  January,  1 847,  before  the  Recorder  of  the  said  borough  ;  at 
which  said  general  quarter  sessions  the  said  order  of  justices  was 
confirmed,  subject  to  a  certain  case  for  the  opinion  of  the  Court 
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of  Q,neen'B  Bench  (the  case  was  then  set  out  at  length) ;  that  the 
oreneers  of  Sheffield  never  agreed  to  submit  to  the  said  order  of 
justices ;  and  that,  after  the  making  of  the  said  order  of  quarter 
sessions,  and  before  the  final  determination  of  the  appeal,  the 
defendant  still  remained  and  was  orerseer  of  the  said  township  of 
Manchester  for  a  long  time,  until  the  12th  of  January,  1847;  and 
that  the  said  M.  Lye  and  her  children  had  not,  before  the  12th  of 
January,  1847,  been  removed  from  the  township  of  Manchester, 
but  hath  been  still  resident  there,  from  the  time  when  the  said 
oi^er  was  applied  for,  until  the  12th  of  January,  1847 ;  that  the 
defendant  had  notice  of  all  the  premises,  and  that  he  then,  being 
such  overseer  of  the  poor  of  Manchester,  and  having  no  regard  to 
his  duty  as  such  overseer,  but  intending  to  disobey  and  actually 
disobeying  the  said  order  of  justices,  and  intending  &c.  to  injure  the 
said  M.  Lye  and  her  children,  and  to  aggrieve  the  inhabitants  of 
Sheffield,  and  to  cast  on  them  the  charge  of  maintaining  the  said 
M.  Lye  and  her  children,  did,  on  the  12th  of  January,  1847,  with 
force  and  arms,  and  wickedly  and  maliciously  and  without  any 
lawful  warrant  or  authority,  remove  and  convey  the  said  M.  Lye 
and  her  said  three  children,  from  and  out  of  the  said  township  of 
Manchester,  to  the  said  township  of  Sheffield,  and  did  then  deliver 
them  to  one  T.  L.,  then  being  one  of  the  overseers  of  the  poor  of 
the  said  township  of  Sheffield,  to  the  great  damage  of  the  said  M. 
Lye  and  her  said  children,  in  manifest  violation  of  the  liberties 
of  the  subjects  of  our  Lady  the  Queen,  in  breach  and  disregard  of 
the  duty  of  the  defendant  as  such  overseer  of  the  poor  of  the 
township  of  Manchester  as  aforesaid,  to  the  evil  example  of  all 
others  in  the  like  case  o£fending,  in  contempt  of  the  laws  of  this 
realm,  to  the  great  damage  of  the  inhabitants  of  the  said  township 
of  Sheffield,  &c. 

The  second  count  was  similar  to  the  first,  only  it 
omitted  to  set  out  the  case  reserved  for  the  opinion  of 
the  Queen's  Bench. 

The  third  count  did  not  allege  that  the  defendant 
was  overseer  of  Manchester^  but  charged  him  with 
removing  the  paupers  from  Manchester  to  Sheffield 
without  any  lawful  warrant  or  authority,  and  under 
pretence  that  the  appeal  was  finally  determined,  and 
that  he  was  authorised  by  the  then  overseers  of  Man- 
chester. 

The  defendant  demurred  to  this  indictment 


1848. 


The  QuiiN 

V, 
COOPBK. 
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1848.  R,  HalU  in  support  of  the  demurrer. — The  indictment 

The  QuBEN     <loe8  not  disclose  any  facts  which  constitute  an  indict- 
CoopBR       *^^®  offence  at  common  law.     In  Rex  v.  Seward  {a\ 
the  proposition  is  laid  down  in  general  terms,  that  an 
indictment  does  not  lie  for  conspiring  merely  to  exo- 
nerate one  parish  from  the  charge  of  a  pauper,  and  to 
throw  it  on  another.     Taunton^  J.,  in  giving  his  judg- 
r      ment,  says,  ^^  There  is  no  averment  that  the  parties 
were  unwilling,  or  that  the  marriage  was  brought  about 
by  any  fraud,  stratagem,  or  concealment,  s>^  by  duress 
or  threat   No  unlawful  means  are  stated,  and  the  thing 
itself  is  not  an  offence ;  to  call  this  a  conspiracy  is  giving 
a  colour  to  the  case  which  the  facts  do  not  admit  of." 
The  present  indictment  does  not  contain  any  allegation 
that  the  removal  was  effected  either  by  fraud,  menace, 
or  coercion.     In  Rex  v.  Edwards  (ft),  the  defendants 
were  indicted  for  conspiring  to  marry  a  woman,  an  in- 
habitant of  B.,  to  a  man  settled  in  A.,  and  the  indict- 
ment was  held  bad  for  want  of  an  averment  that  the 
woman  was  last  legally  settled  in  B.     Applying  that 
case  to  the  present,  the  indictment  is  defective  for  not 
averring  that  the  paupers  werp  settled  in  Manchester. 
See  also  Rex  v.  Wame  (c),  and  Regina  v.  Langley  (rf). 
An  order  of  removal  is  obtained  ex  parte,  and,  except 
in  cases  of  suspended  orders,  the  paupers,  accordbg 
to  the  old  practice,  were  removed  immediately.    By  the 
4  &  5  Will.  4,  c.  76,  s.  79,  it  is  provided,  that  no  re- 
moval shall  take  place  till  the  expiration  of  twenty-one 
*  days  after  notice  of  chargeability,  and  a  copy  of  the  order 
and  examination  shall  have  been  sent ;  and,  if  notice  of 
appeal  shall  be  received  within  that  time,  not  until  the 
final  determination  of  such  appeal.     There  is  no  allega- 


(a)  1  A.  &  E.  706.  (c)  1  Stra.  644. 

\h)  8  Mod.  821.  {d)  2  Ld.  Raym.  790. 
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tion  in  the  indictment  that  any  notice  of  appeal  was         1848. 
given ;  and,  if  there  had,  a  decision  subject  to  a  case  is    The  Qukbn 
a  final  determination  till  something  further  is  done.       coopbr. 
Therefore,  inasmuch  as  the  case  is  not  brought  within 
the  79th  section  of  4  &  5  Will  4,  c.  76,  the  two  first 
counts  in  the  indictment  do  not  disclose  any  disobedience 
to  the  order.   The  third  count  is  for  executing  an  order 
without  authority :  the  names  of  the  overseers  of  Man- 
chester are  not  given :  Regina  v.  Parker  (a).     If  it  were 
averred  that  the  defendant  acted  as  the  overseer  of 
Manchester,  then  it  would  appear  that  he  was  acting 
imder  the  authority  of  an  order  of  removal. 

Pashley,  contriL — The  indictment  charges  the  defend- 
ant with  a  misfeazance  in  disobeying  a  valid  order  of 
justices:  Rex  v.  Gilkes{b)y  and  1  Wms.  Saund.  135  b, 
n.  4,  where  the  cases  are  collected.  I  n  1  Russell  on  Crimes, 
p.  137,  it  is  said,  **  an  overseer  of  the  poor  is  indictable 
for  misfeazance  in  the  execution  of  his  office ;  and  for 
most  breaches  of  their  duty,  overseers  may  be  punished 
by  indictment  or  information."  The  4  &  5  Will.  4, 
c  76,  s.  79,  provides,  that,  where  there  is  notice  of  ap- 
peal against  an  order  of  removal,  the  pauper  shall  not 
be  removed  till  the  final  determination  of  such  appeal 
It  must  now  be  taken,  although  not  positively  alleged 
in  the  indictment,  that  a  notice  of  appeal  against  this 
order  was  given,  which,  according  to  Regina  v.  The  Jiu- 
tices  of  Middlesex  (c),  is  in  the  nature  of  process.  The 
indictment  alleges  that  the  order  was  discharged  subject 
to  a  case,  which  shews  that  the  determination  of  the 
appeal  was  merely  conditional,  and  not  finaL  The  alle- 
gation that  the  order  was  discharged  subject  to  a  case 
is  plain  and  intelligible,  and  must  be  construed  accord- 
ing to  the  rule  laid  down  by  Lord  EUenborough,  in  Rex 

(a)  3  Q.  B.  292.  (b)  3  C.  &  P.  62.  (c)  Ante,  p.  162. 

VOL.  ni.  D  D  N.  8.  C. 


9. 

Cooper. 
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1848.  V.  Stevens  (a),  "  That,  except  in  particular  cases,  where 
The  QuBBN  precise  technical  expressions  are  required  to  be  used, 
there  is  no  rule,  that  in  indictments  or  other  pleadings 
a  different  sense  is  to  be  put  upon  them  than  what  they 
bear  in  ordinary  acceptation."  The  indictment  shews 
an  unlawful  act  and  a  corrupt  motive ;  and  it  is  said 
by  Lord  Mar^field,  in  ScfiqfiebTs  case  (6),  '*  So  long  as 
an  act  rests  in  bare  intention,  it  is  not  punishable ;  but 
immediately  when  an  act  is  done,  the  law  judges,  not 
only  of  the  act  done,  but  of  the  intent  with  which  it  is 
done ;  and  if  accompanied  with  an  unlawful  and  mali- 
cious intent,  though  the  act  itself  would  otherwise  have 
been  innocent,  the  intent  being  criminal,  the  act  be- 
comes criminal,  and  punishable."  See  also  Rex  v.  Sut- 
ton (c) ;  Rex  v.  Higgins  {d) ;  and  1  Ru^^ell  on  Crimes, 
p.  46.  An  appeal  is  in  the  nature  of  a  writ  of  error; 
ProserY.Hyde{e);  and,  therefore,  operates  as  a  stay  of 
all  further  proceedings  till  the  final  determination  of 
such  appeal 

R,  HaUy  in  reply. — Notice  of  appeal  did  not  operate  as 
a  stay  of  proceedings,  so  as  to  prevent  a  removal,  till  the 
Stat.  4  &  5  Will.  4,  c.  76,  passed ;  and  no  notice  of  appeal 
is  alleged,  so  as  to  bring  the  case  within  the  79th  section 
of  that  statute.  The  removal  may  be  irregular  under 
the  circumstances,  but  it  does  not  amount  to  a  criminal 
act.  It  is  not  in  contempt  of  the  order  or  of  the  judg- 
ment of  sessions,  because  they  are  in  favour  of  the  re- 
moval.    [Stopped  by  the  Court] 

Coleridge,  J.  (/). — Several  objections  have  been 
taken  to  this  indictment,  upon  which  it  does  not  appeal 

(a)  6  East,  244.  (e)  1  T.  R.  414. 

\b)  Cald.  397.  (/)  Lord  Dmman^C.J^  wa« 

(c)  2  Stra.  1074.  absent. 

(d)  2  East,  6. 
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to  me  necessary  to  express  any  opinion^  because  the      ^  ^^^'  ^ 
point  on  which  the  case  rests  is,  whether,  on  the  face  of    The  ausiN 
the  indictment,  any  indictable  offence  is  disclosed.     The       Coom. 
defendant  is  charged  with  an  unlawful  removal  of  pau- 
pers from  a  corrupt  motive,  after  an  appeal  was  lodged 
and  before  its  final  determination ;  and  it  is  said  that  an 
appeal  is  a  complete  stay  of  all  proceedings  till  the  final 
determination  of  such  appeal.     The  proceedings  may  be 
irregular,  but,  in  narrowing  the  question  to  this  single 
point,  whether  this  is  an  indictable  oflfence,  it  appears  to 
me  the  same  question  arises  upon  all  the  counts  of  the 
indictment,  and  I  cannot  see  that,  upon  any  of  them, 
the  defendant  is  brought  within  the  limits  of  the  criminal 
law.     An  order  was  made,  against  which  it  is  not  alleged 
there  was  anyt  appeal,  though,  in  point  of  fact,  there 
^as  an  appeal,  and  the  order  was  confirmed,  subject  to 
WL  case,  and,  before  any  certiorari'  issued,  the  paupers 
"were  removed.     It  is  not  stated  that  any  force,  fraud, 
or  menace  was  resorted  to,  in  order  to  effect  the  removal. 
3[n  the  absence  of  any  allegation  of  that  sort,  I  do  not 
eee  that  any  person,  doing  what  is  here  alleged  the  de- 
fendant did,  has  brought  himself  within  the  criminal 
law. 

WiOHTMAN,  J. — The  defendant  is  not  charged  with 
^n  assault,  or  improper  treatment  of  the  paupers.  It  is 
said,  that,  after  the  judgment  of  the  quarter  sessions, 
confirming  the  order,  subject  to  a  case,  the  appeal 
^Was  still  pending;  and  that  a  removal  of  the  paupers, 
l>efbre  the  final  determination  of  the  special  case, 
amounted  to  a  contempt  of  court,  and,  therefore, 
punishable  by  indictment  Cases  were  cited  to  shew 
tliat  an  appeal  had  the  effect  of  suspending  all  proceed- 
ings till  the  appeal  was  decided ;  but  no  authority  has 
been  produced  for  saying  that  a  person,  acting  in  pur- 
suance of  a  judgment  of  the  quarter  sessions,  given  in 

DD  2 
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1848.        his  favour,  during  the  continuance  of  an  appeal. 
The  auBCN     committed  an  indictable  offence. 


V. 
COOFSB. 


Eble,  J. — I  am  of  the  same  opinion.  A  pe 
ought  not  to  be  indicted  unless  he  has  violated  s 
known  rule  of  law.  Here  the  charge  is,  that  the 
fendant  removed  paupers  before  the  final  determins 
of  an  appeal  It  does  appear  to  me  that  no  definite 
of  law  has  been  infringed  by  such  conduct,  and  that 
indictment  cannot  be  sustained. 

Judgment  for  the  defendax 


END  OF  mCHAELBiAS  VACATION. 
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1849. 


Court  of  ilhuttxCsi  3Send). 


HILARY  TERM,  1849. 


The  Queen  v.  The  Inhabitants  of  Tacolnestone.         Jan.  17. 

^^K  appeal  against  an  order  of  two  justices  of  the  city  a  man  who 
*«^a  county  of  Norwich,  bearing  date  the  Ist  of  Decern-  JHhaa^  mow 
"^1",  1846,  for  the  removal  of  John  Gill  and  his  wife  than  fire  years 

^*^  ,  without  receiT- 

'iX>ui  the  parish  of  St  Martin-at-Oak,  in  the  city  of  ing  relief  prc- 
-^orwich,  to  the  parish  of  Tacolnestone,  in  the  county  i84i,  being* 
^f  Korfolk,  the  sessions  confirmed  the  order,  subject  to  ^ent^i^Sat 
'^e  opinion  of  the  Court  of  Queen's  Bench,  on  the  fol-  month  to  pa- 

I  .  ^  rish  B.,  in 

*0^^ing  case  : —  which  his  set- 

The  pauper,  John  Gill,  whose  settlement  was  in  the  pr^^  ^Jher 
Appellant  parish,  had  resided  in  the  respondent  parish  f'orltor  relief; 

*  ^  *^  *  he  was  employ- 

^>aore  than  five  years  next  before  a  certain  day  in  the  cd  by  the  over- 
^xionth  of  January,  1841,  when  he  was  still  residing  six  or  seven 
'^ere,  with  his  wife  and  family,  in  two  rooms,  hired  by  J^n'*  JJ|ft 
^lie  quarter,  being  part  of  a  dwelling-house  in  the  re-  tj™«  ^^f^  ^° 
^pondent  parish.     He  was  a  weaver ;  and  being,  on  the  there ;  he  was 
^y  referred  to,  out  of  work,  he  went,  on  that  day,  to  thi  JorThe^' 
^e  appellant  parish  for  the  purpose  of  obtaining  work  ^c^^^J^i 
^^   relief,  and  was  then  employed  by  Mr.  Howes,  the  wife  and  family, 
^"^ereeer  of  that  parish,  and  continued  so  employed  by  left  in  lodgings 
'^ioi  for  a  period  of  six  or  seven  weeks,  during  which  J|?j^  there'for 
^^^^[le  he  lodged  in  the  poor-house  there,  being  paid  wages  *^"^.  *  ^^' 
■^y  Mr.  Howes.     At  the  end  of  the  six  or  seven  weeks,  tained  relief, 

first  from  the 
^  appellant  and 

r^^^vwards  from  the  respondent  parish,  and  continued  to  do  so  until  the  date  of  the  order, 
*«t  March,  1846. 

-Btldf  that  he  was  irremovable  from  A.  under  9  &  10  Vict.  c.  66. 
J^tldf  also,  the  sessions  ought  to  determine  the  question  of  animus  revertendi  as  a  ques- 
^tt  of  fcct. 
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1849.        during  which  he  was  so  employed  by  Mr.  Howes,      h 

The  QuBBN     returned  to  the  respondent  parish  to  his  wife  and  fair^  ilj 

iDbabruiDts  of  ^^^>  whilst  he  was  so  absent,  resided  in  the  same  ^w 

Tacolne-      rooms,  and  were  maintained  there  by  him,  and  h^     re 

8T0NB.  .....  . 

sided  with  his  family  in  the  respondent  parish  from    tbt 
time  of  such  return  until  and  up  to  the  time  of  tha   ap 
plication  for  the  warrant  of  removal.     For  the   four 
years  next  before  the  passing  of  the  9  &  10  Vict  g.  66, 
the  pauper  was  in  the  receipt  of  relief  from  the  appel- 
lant parish ;  and,  on  the  passing  of  the  said  statute,  such 
relief  was  discontinued,  and  he  became  chargeable  to 
the  respondent  parish,  to  which  parish  he  continued  to 
be  and  was  chargeable  up  to  and  at  the  date  of  the  said 
warrant  of  removal.     Previously  to  those  four  years  he 
had  not  been  a  prisoner  in  a  prison,  nor  had  he  served 
her  Majesty  as  a  soldier,  marine,  or  sailor,  nor  resided 
as  an  in-pensioner  in  Greenwich  or  Chelsea  Hospitals, 
nor  had  he  been  confined  in  a  lunatic  asylum,  or  house 
duly  licensed  for  the  reception  of  lunatics,  or  as  a  patient 
in  a  hospital,  nor  had  he  received  relief  from  any  parish, 
neither  had  he  been  wholly  or  in  part  maintained  by 
any  rate  or  subscription  raised  in  a  parish  in  which  he 
did  not  reside,  not  being  a  bon&  fide  charitable  gift* 

The  settlement  of  the  pauper  in  the  appellant  parish 
was  not  questioned;  but  it  was  contended,  that,  throupi 
his  residence  in  the  respondent  parish,  he  was  irremov- 
able under  the  statute  referred  to  at  the  date  of  the  said 
warrant.  If  the  Court  should  be  of  that  opinion,  the 
order  is  to  be  quashed ;  but  if  not,  it  is  to  be  con- 
firmed. 

Pashley  and  Bultoer  now  shewed  cause. — In  Regi^  ^* 
Halifax{d)  and  Regina  v.  Seend{b)y  it  was  held,  that  re- 
moval from  a  parish,  for  ever  so  short  a  period,  under  ^ 

(a)  Ante,  p.  2C8.  (6)  Ante,  p.  276. 
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order,  constituted  a  breach  in  the  five  years'  residence         1849. 

iinder  the  9  &  10  Vict.  c.  66.    In  the  first  of  these  cases,  The  Quebn 

it  'Was  contended,  that  there  was  the  animus  revertendi  injubitants  of 
ou  the  part  of  the  pauper ;  but  the  Court  said,  in  order     Tacolnb- 

8T0NB. 

to  support  such  argument,  there  must  not  only  be  the  in- 
tention of  returning,  but  the  power  to  carry  out  that  in- 
tention. Here,  the  absence  was  not  under  an  order, 
but  Gill  applied  for  relief  to  the  appellant  parish,  (to 
^hich,  it  is  admitted,  he  belongs),  was  received  by  that 
parish  into  their  workhouse,  and  was  supported  there  for 
Qiore  than  forty  days.  All  these  facts  are  inconsistent 
^th  the  power  of  the  pauper  to  return  to  the  respondent 
Parish.  The  statute  contemplated  a  personal  residence, 
within  the  meaning  of  the  13  &  14  Car.  2,  c  12.  A 
pauper  is  not  entitled  to  two  places  of  residence,  from 
^^ch  of  which  he  has  a  right  to  demand  relief.  The  re- 
moval of  the  wife  and  family  must  depend  on  the  ques- 
^on,  whether  the  head  of  the  family  is  irremovable  or 
^^t  firom  the  respondent  parish :  Regina  v.  Pott  Shru/- 
^  (a)  and  Reffina  v.  Salford  (J). 

A  Andrews  (with  whom  was  Palmer),  contra. — The 

^^^^€  cited  of  Regina  v.  Halifax  (c)  is  distinguishable ; 

'^^oause  the  removal  there  being  under  an  order,  if  the 

P^^per  had  returned  and  become  chargeable,  he  would 

*^^'ve  been  guilty  of  vagrancy.     Gill  was  employed  by 

^e  overBeers  of  the  appellant  parish  in  the  workhouse, 

^Kid  was  paid  wages  by  them.     This  is  the  case  of  a  per- 

K>xi  residing  in  one  parish  with  his  family  and  going 

uito  an  adjoining  parish  for  a  short  time  for  the  sake  of 

obtainiiig  work.     Such  an  absence  is  not  a  break  in  the 

continuity  of  residence.    It  is  clear  there  was  the  animus 

revertendi.     [Stopped  hj  the  Court.] 

(«)  Ante,  p.  317.        (b)  Ante,  p.  286.        (c)  Ante,  p.  268. 


^ 
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1849.  Lord  Denman,  C.J. — If  there  was  the  animus  rever- 

The  QuiBN  tendi  on  the  part  of  the  pauper,  that  &ct  should  have 

Inhabiunto  of  ^^^^  found  by  the  recorder.    I  think  it  is  plidn  enough, 

Tacolnb-  ffom  these  fisusts.  that  there  was  such  intention;  and  that 

8T0MB. 

the  rule  for  quashing  the  order  of  sessions  must  be  made   .^ 
absolute. 

Patteson,  J. — I  think  there  was  clearly  an  intention.^c3i 
on  the  part  of  this  person  to  return  to  his  family  in  th< 
respondent  parish. 

CoLERiDOE,  J.,  concurred. 

Erle,  J. — I  am  of  the  same  opinion.  I  think  the 
fair  inference  from  this  evidence  is,  that  the  animus  re — ^s- 
vertendi  existed,  and  that  the  temporary  absence  of  th^^^  e 
pauper  did  not  break  the  continuity  of  residence. 

Order  of  Sessions  quashed. 


Jan.  20.  'I^he  Queen  v.  The  Inhabitants  of  Totness. 

Where  a  poor     v/N  appeal  against  an  order  of  two  justices  for  th( 
apprentice  by     county  of  Devon,  dated  13th  August,  1844,  for  the — 
a  biro^'Tto^a    removal  of  Mary  Blight  and  her  female  illegitimatei^^^ 
person  residing  child  from  the  parish  of  Milton  Abbott  to  the  parish  iJT^^ 

in  a  county—  , 

Held,  that  the  Totuess,  both  in  the  county  of  Devon,  the  sessions  con- 

the  justices  of  fin^^d  the  order,  subject  to  a  case.     The  respondents 

d*"  S°G  ^  "3'  ^®1^^  ^^>  ^^^  proved  the  birth-settlement  of  the  pauper, 

c.  139,  is  a  ju-  Mary  Blight,  in  the  parish  of  Totness.    The  appellants, 

dicial  act,  and 

that  it  must 

appear  upon  the  face  of  the  allowance  that  the  justices  were  acting  **  m"  ai  well  as  "  for" 

the  county. 

The  order  for  binding  was  directed  to  four  overseers  (naming  them)  of  the  parish  fkoai 
which  the  child  was  to  be  apprenticed: — HM^  that  the  indenture  was  properly  executed 
by  two  of  such  overseers  and  one  churchwarden. 
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by  their  ground  of  appeal,  alleged  the  subsequent  set-  1B49. 

dement  of  the  said  pauper,  Mary  Blight,  to  be  in  the  The  Quben 

parish  of  Milton  Abbott,  by  binding  service  and  resi-  i^iMibiJint.  ^f 

dence  as  a  pauper  apprentice.     The  appellants  gave  in  Totmsm. 
evidence  the  following  order  of  justices : — 

"  Borough  and  parish  of  Totness,  in  the  county  of 
Devon. — To  Edward  Heath,  William  Leach,  Richard 
Adams,  and  William  Worth,  overseers  of  the  poor  of  the 
said  parish  of  Totness. — ^Whereas  you  the  said  overseers 
having  proposed  unto  us,  John  Toms,  Esq.,  and  Sir  Wil- 
liam Elford,  Bart,  two  of  his  Majesty's  justices  of  the  peace* 
acting  in  and  for  the  said  borough  and  parish,  under  and 
by  virtue  of  an  act  of  parliament,  passed  in  the  56th  year 
of  George  the  Third,  intituled,  ^  An  act  to  regulate  the 
binding  of  parish  apprentices,'  to  bind  Mary  Blight,  a 
poor  child,  aged  eleven  years,  belonging  to  your  said 
parish,  apprentice  to  Nicholas  Easterbrooke,  of  the  pa- 
rish of  Holne,  in  the  county  of  Devon,  yeoman ;  and 
whereas  we  the  sud  justices  having  this  day  inquired 
into  the  propriety  of  binding  the  sud  child  apprentice, 
and  having  particularly  examined  and  considered  the 
several  directions  contained  in  the  said  recited  act,  and 
also  the  circumstances  and  character  of  the  said  Nicholas 
Easterbrooke,  doth  hereby  declare  that  the  said  Nicholas 
Easterbrooke  is  a  fit  person  to  take  the  said  Mary  Blight 
apprentice  as  aforesaid,  and  do  order  that  you,  the  said 
overseers,  shall  be  at  liberty  to  bind  such  child  appren- 
tice accordingly. — Given  under  our  hands  this  28th  of 

October,  1833. 

"  John  Toms,  Mayor. 

"  William  Elford,  Recorder." 

The  appellants  also  gave  in  evidence  the  indenture, 
which  is  hereby  made  part  of  this  case,  of  which  the 
parts  material  to  this  case  were  as  follows : — 

**  Borough  and  parish  of  Totness,  in  the  county  of 
Devon. — This  indenture,  made  the  28  th  day  of  October, 
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in  the  fourth  year  of  the  reign  of  William  the  Four-^^Bh, 
&c«  witnessethy  that,  in  pursuance  and  execution.  of 

Inhmbruntsof  *^  order  under  the  hands  of  John  Toms,  Esq.,  wm        iid 

ToTNM*.      Sir  William  Elford,  Bart,  two  of  his  Majesty's  justi< zsea 

of  the  peace  in  and  for  the  said  borough  and 
bearing  date   the   28th  October  instant,   testified 
their  allowance  hereof,  Charles  Taylor,  Esq.,  chi 
warden  of  the  said  parish,  and  Richard  Adams  and 
ward  Heath,  overseers  of  the  said  parish,  have  put 
placed  &c,  (the  indenture  then  proceeded  to  bind, 
Mary  Blight  to  Nicholas  Easterbrooke,  in  the  ubu^^ 
manner,  and  with  the  usual  covenants,  and  purpoi 
to  be  executed  by  Charles  Taylor,  Bichard  Adams,  ao( 
Edward  Heath)." 

In  the  margin  of  that  indenture  were  the  following 
allowances  of  justices : — "  We  whose  names  are  here- 
under written,  justices  of  the  peace  for  the  said  borough 
and  parish  aforesaid  (whereof  one  is  of  the  quorum)  do 
consent  and  allow  the  putting  forth  Mary  Blight,  a  poor 
child  of  the  said  parish,  an  apprentice,  according  to 
the  intent  and  meaning  of  this  indenture. 

"  John  Toms,  Mayor. 

"  William  Elford,  Recorder. 

"  Devon,  to  wit : — We,  two  of  his  Majesty's  justices 
of  the  peace  for  the  county  of  Devon,  do  hereby  give 
our  consent  and  allowance  to  the  execution  of  this  inden- 
ture, and  binding  accordingly. — As  witness  our  hands, 
this  2nd  day  of  November,  1833. 

"  Geo.  p.  Adams. 

"  R.  H.  Froulle.'' 

The  execution  of  these  several  instruments,  the  ser- 
vice of  Mary  Blight  under  this  indenture,  and  her  resi- 
dence in  Milton  Abbott  under  the  same,  were  duly 
proved ;  and  it  was  proved  that  Charles  Taylor,  William 
Adams,  and  Edward  Heath,  were,  at  the  date  of  the 
indenture,  a  majority  of  the  churchwardens  and  over- 
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of  Totness.     The  appellants  also  proved  that  a 

iiot;ice  of  the  intended  binding,  pursuant  to  56  Geo.  3, 

c   1 3  9, 8. 2,  in  writing,  directed  to  the  overseers  of  Holne, 

tlie  parish  into  which  the  pauper  was  bound,  was  served 

upoxi  one  of  the  overseers  of  that  parish.-    Totness  is  a 

lx>]roi]gh  within  the  meaning  of  3  &  4  Will.  4,  c.  63,  s.  3. 

Xt;  was  objected,  on  the  part  of  the  respondents — 

Firsts  That  the  order  for  binding,  and  the  indenture  in 

tli.i8  case,  did  not  comply  with  the  3  &  4  WilL  4,  c.  63, 

a.   3  ^a).     Secondy  That  the  jurisdiction  of  the  county 

JVLstiees  who  allowed  the  indenture  did  not  sufficiently 

^^ppear  on  the  face  of  the  allowance,  the  allowance  not 

purporting  to  have  been  made  within  the  county  of 

I^^^von.     Thirds  That  the  indenture  was  not  executed 

^y  tJie  same  four  parish  officers,  or  a  majority  of  them*  to 

'W'lxoin  the  order  for  binding  was  directed ;  and  that  the 

^^J^er  for  binding  was  directed  to  the  four  overseers  of 

"^e  parish  of  Totness  therein  named,  two  of  whom  only, 

'^^<>gether  with  Charles  Taylor,  churchwarden  of  the  said 

Parish  (not  named  in  the  said  order),  are  specified  in  the 

*^^xiy  of  the  indenture  as  the  parties  who  bind  out  the 

P^^per;  and  that  such  binding  was  consequently  bad. 

XJpon  the  above  objections,  the  court  of  quarter 
®^^Bions  decided  in  favour  of  the  respondents.  If  the 
^oixrt  of  Queen's  Bench  shall  decide  in  favour  of  the 
'^^^^pondents  on  any  of  them,  the  order  of  sessions  to  be 


C^k)  Section  3  enacts,  ''that 

y^^^ireas  it  is  expedient  that 

i^^ttces  of  the  peace  in  eyery 

'^^^y,  boroogh,  or  town  corpo- 

'^'^    should    have  concurrent 

J'^rtsdiction  with  county  ma- 

^•ti^teg  in  apprenticing  any 

^Hild  or  children  within  the 

**Jnit8  of  such  city,  borough,  or 

^'^Ti  corporate;  be  it  therefore 

«^»acted,  that  from  and  after 

^^  Paasisg  of  this  act^  every 


indenture  for  the  binding  of 
parish  apprentices  within  any 
city,  borough,  or  town  cor- 
porate, shall  be  allowed  by  two 
justices  of  the  peace,  one  of 
such  justices  acting  for  and  on 
behalf  of  the  county,  and  the 
other  of  such  justices  acting  for 
and  on  behalf  of  the  city,  bo- 
rough, or  town  corporate  within 
the  limits  of  which  such  child 
shall  be  bound." 


1840. 
TbeQuBBK 

V. 

lohAbitants  of 

TOTNBM. 
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-  ^^y ' "      confirmed ;  if  in  favour  of  the  appellants  on  all  of  them. 
The  QoBBK    the  order  of  sessions  to  be  quashed. 

V. 

Inhtbitanta  of 

ToTNBst.  j^  Chreenwood  and  Rome  in  support  of  the  order  of 

sessions. — The  pauper  was  bound  apiprentice  from  a 
parish  in  the  borough  of  Totness  to  a  parish  in  the 
county  of  Devon,  and  the  order  for  binding  and  the 
indenture  do  not  complj  with  the  statute  3  &  4  WilL  4, 
c.  63,  which,  under  such  a  state  of  facts,  requires  the 
allowance  of  the  indenture  to  be  executed  by  one  jus- 
tice of  the  borough  and  one  of  the  county.  But  whe- 
ther the  allowance  of  the  indenture  be  under  the  56  Greo. 
3,  c.  139,  or  under  the  3  &  4  WilL  4,  c.  63,  in  either 
case  it  is  defective,  because  the  allowance,  being  a  judi- 
cial act,  does  not  purport  on  the  face  of  it  to  be  made 
by  justices  in  the  county  of  Devon.  It  only  purports 
to  be  made  by  justices  of  the  county  of  Devon.  The 
56  Geo.  3,  c.  139,  requires,  that  when  a  child  is  to  be 
bound  an  apprentice  from  a  parish  where  one  body  of 
justices  have  jurisdiction  to  a  parish  where  a  different 
body  of  justices  have  jurisdiction,  two  of  the  latter  jus- 
tices must  sign  the  allowance.  By  the  3  &  4  Will.  4, 
c.  63,  one  county  justice  at  the  least  must  sign  the  al- 
lowance. In  either  case  a  discretion  must  be  exercised, 
and  the  allowance  is  in  the  nature  of  a  judicial  act,  and 
must,  therefore,  shew  jurisdiction  on  the  face  of  it.  In 
MexY,  Hamstall  Ridware{a\  the  allowance  of  an  inden- 
ture was  distinctly  held  to  be  a  judicial  act.  And  the 
principle  is  now  well  established,  that,  wherever  a  par- 
ticular power  is  given  to  any  particular  persons  to  do 
any  written  act  in  any  particular  manner  or  under  cer- 
tain particular  circumstances,  their  authority  must  ap- 
pear on  the  instrument  itself:  Rex  v,  Atistrey  {b).  In 
Regina  v.  Stainforth  (c),  the  cases  on  this  subject  were 

(a)  3  T.  R.  380.        (Jb)  6  M.  &  S.  319.        (c)  Ante,  p.  63. 
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discussed  and  tbe  same  principle  fully  recognised ;  but^         1848. 
in  that  case>  the  order  for  binding  and  the  allowance     The  Qubin 
were  signed  by  the  same  justices.  InhabLiu  of 

The  order  for  binding  is  directed  to  four  persons,  Totnem. 
overseers  of  the  parish  of  Totness,  and  the  indenture  is 
only  executed  by  two  of  the  persons  so  named  and  one 
churchwarden,  whereas  it  ought  to  have  been  executed 
by  a  majority  of  such  overseers.  [Wightman^  J. — The 
statute  only  directs  such  order  to  be  delivered  to  the 
overseers  as  the  warrant  for  binding  such  child  an  ap- 
prentice.] 

Mowbray  and  Karslake,  contrd. — [Pattesofiy  J. — We 
need  not  trouble  you  on  the  last  point.  Can  you  say 
that  the  allowance  by  the  justices  of  Devon  is  not  a  ju- 
dicial act?]  Assuming,  then,  that  the  3  &  4  Will.  4, 
c.  63,  does  not  apply  to  the  present  case,  the  allowance 
being  made  by  justices  of  the  county  of  Devon,  it  need 
not  appear  on  the  face  of  the  instrument  that  they 
were  acting  within  their  jurisdiction  at  the  time  they 
signed  such  allowance.  In  Rex  v.  HamstaU  Ridware{a)f 
that  has  been  cited,  the  objection  was,  whether,  in  point 
of  fiict,  the  act  was  done  within  the  proper  jurisdiction, 
and  not  whether  jurisdiction  appeared  on  the  face  of  the 
instrument?  The  Court  would  presume  in  favour  of 
justices  having  acted  within  their  jurisdiction.  In  Re^ 
ffina  V.  Ashburton  (i),  justices  acting  in  and  for  the 
coimty  of  Devon  signed  the  order  for  binding ;  the  al- 
lowance at  the  foot  of  the  indenture  was  signed  by  the 
same  persons,  calling  themselves  justices  of  the  peace ; 
and  the  Court  held,  that,  by  a  fair  and  reasonable  in- 
tendment, it  sufficiently  appeared  that  the  justices  who 
(dgned  the  allowance  were  the  same  justices  of  the 

(a)  3  T.  R.  380.  (6)  2  New  Seas.  Cas.  316;  8  Q.  B.  R.  871. 
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county  who  made  the  order.  In  Bex  x*  Austrey  (a),  the 
Court  intimated  an  opinion  *'  that  the  allowance  of  a 
lohabiunto  of  certificate  by  the  justicea  was  not,  like  the  removal  of  a 
ToTM B88.  pauper,  strictly  an  act  of  jurisdiction,  although  the  jus- 
tices had  a  discretionary  power  to  refuse  or  allow  a  cer- 
tificate." [JPatteson,  J. — In  Hex  v.  Mills  {b),  an  applica- 
tion was  made  for  a  mandamus  to  justices  to  allow  an 
indentiure  under  the  same  statute ;  but  the  Court  held, 
that  the  justices  had  a  general  discretion  to  consider  the 
propriety  of  the  binding  under  all  the  circumstances  of 
the  case,  and,  having  exercised  it,  that  they  woold  not 
interfere.]  In  Regina  v.  Stainforth  (c),  it  was  held  not 
to  be  a  judicial  act.  [Wigktman^  J. — In  that  case,  the 
same  justices  signed  the  order  for  binding  as  well  as  the 
allowance.]  There  is  nothing  in  the  provisions  of  the 
56  Geo.  3,  c.  139,  which  would  shew  that  there  is  any 
degree  of  discretion  to  be  exercised  by  the  justioea  in 
the  allowance  of  an  indenture  which  must  not  be  equally 
exercised  in  making  Xh&  order  for  binding. 

Patteson,  J.  (cf  )• — I  think  this  case  is  distinguishable 
from  Regina  v.  Stainforth.  In  that  case,  when  the 
justices  had  inquired  into  the  circumstances,  and  made 
the  order  for  binding,  the  substance  of  their  jurisdiction 
was  at  an  end,  and  they  had  afterwards  only  to  com- 
plete in  form  that  which  they  had  before  decided  in 
substance.  In  this  case  there  are  two  separate  acts  to 
be  done.  The  order  was  made  by  two  justices  of  the 
borough  of  Totness  for  binding  the  pauper  fix)m  a 
parish  within  the  borough  to  a  parish  in  the  county  of 
Devon.  The  statute  5%  Geo.  3,  c.  139,  expressly  says, 
that  the  allowance  of  the  indenture  in  such  case  is  to 

(a)  6  M.  &  S.  821.  {d)  Lord  Denman,  C.J.,  and 

(b)  2  B.  &  Ad.  578.  Coleridge,  J.,  were  in  the  Court 

(c)  Ante,  p.  63.  of  Criminal  Appeal. 
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be  by  justices  of  the  county^  and  notice  is  directed  to  be        1849. 
given  "  to  the  overseers  of  the  parish  in  which  such     ^1,^  Qubsn 
child  shall  be  intended  to  serve  an  apprenticeship^  before   •  j.  .?^      - 
any  justice  of  the  county  in  which  such  parish  shall  be      Totnbss. 
ahall  allow  such  indenture^  and  such  notice  shall  be 
proved  before  such  justice  shall  sign  such  indenture, 
unless  one  of  such  overseers  shall  attend  such  justice, 
and  admit  such  notice."     For  what  purpose  is  this  notice 
required  to  be  given  before  the  county  justices  allow 
the  indenture,  but  that  the  overseers  of  such  parish 
may  have  an  opportunity  afforded  them  of  stating  their 
objections  to  the  binding.     In  substance,  therefore,  the 
justices  of  the  county  make  the  order,  and  in  ^Mex  v. 
Mills  (a),  the  Court  held,  that  an  allowance  by  justices 
under  similar  circumstances  was  a  judicial  act.     It  does 
not  appear  to  be  denied  that  the  allowance  must  be 
made  in  the  county  of  Devon,  but  it  is  said  it  need  not 
appear  on  the  face  of  the  instrument  that  the  justices 
were  in  the  county  when  they  made  such  allowance. 
There  appears  to  me  no  distinction  between  this  and 
cases  where  it  has  been  held  that  it  must  appear  that 
m  particular  act  was  done  by  justices  acting  "  in  and 
:fbr"  that  jurisdiction.     There  is  no  extrinsic  evidence 
^to  supply  this  defect,  if  such  could  be  admitted,  which 
3  deny.     In  Regina  v.  Stainforth,  the  allowance  being 
ligned  by  the  same  justices  who  made  the  order,  was 
i  ministerial  act,  and  it  was  assimilated  to  the  cases 
there  cited,  in  which  justices  were  required  to  do  some 
irticular  act,  but  which  was  not  required  to  be  done 
^^frithin  their  jurisdiction.     Here  I  think  the  allowance 
>y  the  justices  of  Devon  was  equivalent  to  the  making 
original  order,  and  the  sessions  therefore  came  to  a 
right  conclusion. 

(a)  2  B.  &  Ad.  578. 
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1849. 

The  QuBBN 

Inhabitants  of 

TOTNSBB. 


W1GHTMAN9  J. — ^I  am  of  the  same  opinion.  Where 
a  power,  limited  to  a  particular  locality,  is  given  to  jus- 
tices, it  must  appear  that  such  power  was  exercised  in 
that  particular  locality.  But  it  is  said  that  the  act  of 
allowance  by  the  county  justices  is  not  more  a  judicial 
act  than  the  making  the  order  by  the  borough  justices ; 
but  the  case  of  Bex  y.  Atilb  is  an  express  authority  for 
holding  this  to  be  a  judicial  act.  If  the  borough  jus- 
tices could  have  made  the  allowance  as  well  as  the  order 
for  binding,  the  act  of  allowance  would  have  been 
merely  ministerial,  in  carrying  out  what  they  had  pre- 
viously directed  to  be  done.  But  the  county  justices 
can  only  act  after  notice  has  been  given  and  an  oppor- 
tunity afforded  of  objecting  to  the  execution  of  the  in- 
denture, and  then  the  allowance  must  be  signed  in  the 
county  where  the  justices  have  jurisdiction.  This  allow- 
ance, therefore,  is  a  judicial  act,  and  on  that  ground 
distinguishable  from  Regma  v.  Stainforth,  and,  being 
such  judicial  act,  the  general  rule  of  law  is  applicable, 
that  it  must  appear  that  the  authority  given  to  the 
county  justices  was  exercised  within  their  jurisdiction. 


Orders  confirmed. 
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1849. 

The  Queen  v.  The  Justices  of  Peterborough.  Jan*  27. 

PaSHLEY,  in  Michaelmas  Term  last,  had  obtained  Where  the 

court  of  aniur- 

a  rule  calling  upon  the  defendants  to  shew  cause  why  ter  leasions 
a  writ  of  mandamus  should  not  issue,  commanding  them  ,pJJ^  tgmbst 
to  enter  continuances  and  hear  an  appeal  of  the  church-  •«»  ^^^  ®' "- 

'^^  ^  moval,  on  the 

wardens  and  overseers  of  the  poor  of  the  parish  of  Gret-  groand  that  the' 
ton,  in  the  county  of  Northampton,  against  an  order  for  notprodoced 
the  removal  of  certain  paupers  from  the  parish  of  Peter-  ^g°"^^. 
borousch,  in  the  said  county,  to  the  parish  of  Gretton.      mofal,  nor 

.  .  .    .  given  notice  to 

It  appeared,  from  the  affidavits  used  in  obtaining  the  prodaceit^as 
rule,  that  the  order  of  removal  in  question  was  dated  ™tice  o/the* 
the   25th  March,  1848;    that   the  notice  of  charge-  ■"■ions;  and 

'  '      ^        ^  °       the  appellants 

ability,  a  copy  of  the  examinations,  and  a  copy  of  the  appealed  again 
order  of  removal  were  sent  by  post  to  the  overseers  of  removal  of  the 
Gretton,  in  the  latter  part  of  that  month;  that  notice  ^fo^JSL^ 
and  grounds  of  appeal  were  given  on  the  13th  April;  *®^t"^**T 
that  the  appeal  came  on  to  be  heard  at  the  sessions  held  sessions  were 
on  the  29th  June,  and  that  the  appeUants  lodged  the  musing  the'first 
document  which  had  been  sent  to  them  as  the  order  of  •PP«»^»  "^^ 

that  no  new 

removal ;  that  it  did  not  purport  to  be  a  copy,  and  that  right  of  anpeal 

it  was  described  as  a  duplicate  in  the  notice  of  charge-  the  actual  re- 

abUity ;  that  the  attorney  for  the  respondents  wa«  the  "">"^ 

derk  of  the  removing  justices;   that  the  respondents 

called  upon  the  appellants  to  produce  the  original  order 

of  removal,  and,  as  they  had  not  got  it  nor  given  notice 

to  produce  it,  the  sessions  dismissed  the  appeal,  although 

they  were  asked  *o  respite  it ;  that,  on  the  next  day, 

the  paupers  were  removed  to  the  parish  of  Gretton,  and 

that  the  overseers  of  that  parish,  on  the  2nd  September, 

gave  notice  of  appeal  and  statement  of  grouDds ;  and 

"that,  at  the  Michaelmas  sessions,  the  court  refuged  to 

hear  the  appeal. 

It  appeared,  from  the  affidavits  in  answer,  that  the 
"VOL.  in.  E  £  N.  8,  c. 


ROUGH. 


N 
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1849.        order  of  removal  sent  to  the  appellants  and  the  signature 

TTie  QuBBN     ^^  *^®  justices  were  in  the  handwriting  of  the  respond- 

,    5'     .     ents'  attorney,  and  the  places  of  the  seals  indicated  as 

Justices  of  ''    ^  * 

Pbterbo-  follows  (l.  8.),  in  the  usual  manner  of  a  copy,  and  that 
.the  appellants  had  not  asked  to  be  permitted  to  respite 
the  appeal  until  after  it  had  been  dismissed ;  that  the 
practice  of  that  court  of  quarter  sessions  was,  that  the 
appellants  must  produce  the  original  order  of  remoYal 
or  give  notice  to  produce  it ;  that  the  copy  order  of  re- 
moval was  treated  by  all  parties  as  a  copy  only,  and  that 
it  had  only  been  discovered  some  time  after  the  June 
sessions  that  it  had  been  called  a  duplicate  in  the  notice 
of  chargeability. 

Butt  and  WorUedge  shewed  cause  (a). — The  sessions 
were  right  in  dismissing  the  appeal  at  the  June  sessions, 
upon  the  objection  that  the  original  order  was  not  j»o- 
duced  nor  notice  to  produce  it  given.     That  is  proved 
to  be  the  practice  of  those  sessions ;  and  the  only  ques- 
tion is,  if  it  is  so  unreasonable  as  to  be  illegal :  Regina 
V.  The  Justices  of  Montgomeryshire  (i).     But  this  very 
practice  has  been  decided  to  be  reasonable :  Begina  v. 
The  Jtistices  of  Sussex  (c).     The  document  was  treated 
as  a  copy  by  both  parties  at  the  June  sessions,  and  it 
was  not  then  discovered  that  it  had  been  called  a  dupli- 
cate in  the  notice  of  chargeability,  and  the  court  was 
not  asked  to  respite  the  appeal  until  after  the  decision 
had  been  come  to.     The  appeal,  then,  having  been 
rightly  dismissed  at  the  June  sessions,  the  court  was 
right  in  refusing  to  hear  an  appeal  against  the  actuil 
removal  at  the  Michaelmas  sessions.     No  doubt  an  ap- 
peUant  parish  had  the  option  of  appealing  to  the  next 
practicable  sessions,  either  after  the  service  of  the  order 
of  removal  or  after  the  actual  removal :  Ex  parte  th€ 

(a)  Before  Erle^  J.,  in  the  Bail  Court. 
(h)  2  New  Seas.  Cas.  78.  (c)  9  Dowl.  P.  C.  125* 
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Overseers  of  Leeds  (a) :  but  they  cannot  have  two  ap-         1849. 
peals.     In  Begina  v.  Z%«  Justices  of  Middlesex  {b\  Pat"     xie  Qubsk 
tewiiy  J.,  says : — "  I  have  no  doubt  that,  if  the  appellants  •• 

had  lodged  and  prosecuted  an  appeal  in  pursuance  of  their  PcTsaBo. 
notice,  and  had  failed,  whether  on  a  point  of  form  or  on 
the  merits,  and  the  pauper  had  afterwards  been  re- 
moved, the  appellant  parish  could  not  have  appealed 
again.*^  Here  the  first  appeal  was  prosecuted  and  dis- 
missed. 

Fashleyy  contriL — It  appears  that  the  attorney  for  the 
respondents  was  the  clerk  to  the  justices  at  the  petty 
sessions,  and  he  would  have  possession  of  the  original 
order,  as  such  derk.  The  quarter  sessions,  then,  had 
jurisdiction  to  make  him  produce  it.  In  Rex  v.  77ie 
mlustices  of  Yorkshire  (c),  an  act  of  Parliament  defined  the 
conditions  upon  which  an  appeal  might  be  had,  and  the 
appellant  knew  that  he  had  not  complied  with  these 
conditions.  The  sessions  there  had  no  jurisdiction,  but 
here  they  had.  This  is  a  preliminary  point  [Erie,  J. 
— You  are  asking  me  to  review  the  decision  in  Regina 
V*  The  Justices  of  Sussex  (d).  This  particular  point  of 
practice  having  been  decided  not  to  be  within  that  dass 
which  can  be  considered  unreasonable,  it  must  be  taken 
as  a  decided  point.]  This,  appeal  was  not  prosecuted. 
An  appeal  may  be  abandoned,  and  it  can  make  no  dif- 
ference that  the  determination  to  abandon  arises  at  the 
sessions.  Here,  permission  was  asked  to  respite  the 
appeal,  and  it  ought  to  have  been  granted.  {JErle,  J. — 
If  this  appeal  has  been  decided,  I  have  no  power  to  re- 
lieve the  appellant.] 

Cur.  adv.  vult 

Erle,  J. — As  the  court  of  quarter  sessions  acted  in 

(a)  2  New  Seas.  Cas.  595.  (c)  3  T.  R.  776. 

(b)  9  Dowl.  P.  C.  163.  (d)  9  Dowl,  P.  C.  125. 

E  E  2 
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J  849.        accordance  with  their  practice^  I  am  of  opinion  that  the 

The  QuBiN     ^™*  appeal  was  disposed  of:  Regina  v.  The  Justices  of 

,    ^'     ^      Sussex;   and  as  the  court  has  entered  on  the  hear- 

Jastioei  of       , 

Petbrbo-  ing,  and  was  entitled  to  dispose  of  it^  I  am  of  opinion 
that  no  new  right  of  appeal  accrued  to  the  appellants 
after  the  removal  took  place. 

Rule  discharged. 


the  peace. 


Jan.  90.  The  Queen  v.  Stephen  Russell. 

An  informttion  IN  Michaelmas  Term  last,  the  Attorney-General  (Sir  J. 

under  the  ,  • 

Smnggiinf  Act,  Jervts)  had  obtained  a  rule  calling  upon  John  Patrick^ 
87?M.  82? wi  B-  C.  Bolton,  Francis  Hales,  George  Deane,  and  P.  W. 
S*Ud  hJ?*^  Freshfield,  Esqrs.,  justices  of  the  peace  for  the  borough 
one  jastioeof     of  Harwich,  in  the  county  of  Essex,  commanding  them, 

or  any  two  of  them,  to  proceed  to  adjudicate  upon  the 
information  of  Richard  Stephens,  exhibited  before  B. 
C.  Bolton,  on  the  13th  July  last,  against  Stephen 
Russell,  for  failing  within  twenty-four  hours  after  the 
arrival  at  the  port  of  Harwich  of  a  certain  ship  called 
the  "  Howard,"  whereof  the  said  S.  Russell  was  then 
master,  to  make  due  report  of  such  ship,  and  to  make 
and  subscribe  a  declaration  of  the  truth  of  the  same  be- 
fore the  collector  or  controller  of  the  said  port,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

An  information,  dated  13th  July,  1848,  was  exhibit- 
ed, pursuant  to  the  directions  of  her  Majesty's  Commis- 
sioners of  Customs,  by  R.  Stephens,  an  officer  of  the 
customs,  before  B.  C.  Bolton,  a  justice  of  the  peace  in 
and  for  the  borough  of  Harwich,  against  S.  Russell,  to 
recover  the  penalty  of  £100.  On  the  25th  July,  Russell 
appeared,  in  pursuance  of  the  said  information,  before 
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B.  C.  Bolton  and  three  other  justices  of  the  borough  of        1849. 
Harwich,  when  the  attorney  on  behalf  of  Russell  ob-     The  Qusin 
jected  to  the  validity  of  the  said  information,  inasmuch      rusmll. 
as  it  was  exhibited  only  before  one  justice,  whereas  it 
ought  to  have  been  exhibited  before  two,  under  the  8  &  9 
Vict  c  87.    The  justices  decided  in  favour  of  the  objec- 
tion, and  dismissed  the  case  without  hearing  the  merits. 

Shee^  Seqt,  and  Lush  shewed  cause  (a). — The  infor- 
mation ought  to  have  been  laid  before  two  justices.  The 
8  &  9  Vict,  c  87,  being  an  act  for  the  prevention  of 
smuggling,  by  the  82nd  section,  provides,  ^^  that  aU  penal- 
ties and  forfeitures  incurred  or  imposed  by  this  or  any 
act  relating  to  the  customs,  or  to  trade  or  navigation,  shall 
be  sued  for  by  action  of  debt,  &c,  or  by  information  before 
any  two  or  more  of  her  Majesty's  justices  of  the  peace 
in  the  united  kingdom."  The  obvious  meaning  of  that 
section  is,  that  the  information  must  be  laid  before  two 
justices.  The  8drd  section  enacts,  ^^  that  upon  the  exhi- 
biting any  information  before  any  justice  of  the  peace,  of 
any  offence  against  this  or  any  act  relating  to  the  cus- 
toms, or  to  trade  or  navigation,  for  which  offence  the 
party  charged  is  not  liable  to  be  detained  in  manner 
hereinbefore  mentioned,  such  justice  is  hereby  required 
to  issue  a  summons  for  the  appearance  of  the  party 
against  whom  such  information  is  exhibited  before  two 
justices  of  the  peace."  Section  107  enacts,  "  that  all  in- 
formations exhibited  before  any  justice  or  justices  of  the 
peace  for  any  offence  committed  against  this  or  any  other 
act  relating  to  the  customs,  and  convictions,  warrants, 
&c,  shall  be  drawn  up  respectively  in  the  form  or  to  the 
effect  in  the  schedule  to  this  act  annexed."  The  82nd 
flection  gives  the  justices  jurisdiction;  and  the  83rd 
flection,  which  has  a  more  general  application,  and  extends 

(a)  Before  Lord2>«nfitan,C.J.,  Patteson,ColeridgeySnd  Wight- 

MOfl,  Js. 


) 
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to  acts  with  reference  to  trade  and  navigation,  must  be 
read  in  a  manner  consistent  with  the  82nd,  and  not  so 
as  to  do  violence  to,  and  in  &ct  repeal,  that  section. 
The  form  of  the  information  given  in  the  schedule  seems 
to  contemplate  the  information  being  laid  before  two 
justices. 

The  Attamey-General  (Sir  J.  Jerms\  contr^ — The 
justices  ought  to  have  heard  this  case.    The  information 
being  laid  before  one  justice  is  sufficient  under  the  83rd 
section,  and  the  form  in  the  schedule  must  be  adapted  to 
cases  where  the  information  is  laid  before  one  or  two 
justices,  because  the  fonn  so  given  in  the  schedule  must 
be  construed  with  reference  to  the  107th  section,  which 
enacts,  ^*  that  all  informations  exhibited  before  any  justice 
or  justices  of  tiie  peace,  for  any  offence  committed  against 
this  or  any  other  act  relating  to  the  customs,  shall  be 
drawn  in  the  form  or  to  tiie  effect  in  the  schedule  to  this 
act  annexed."    The  83rd  and  84th  sections  taken  toge- 
ther, and  the  general  scope  and  intent  of  the  act,  shew 
that  the  information  maybe  laid  before  one  justice,  and 
the  case  heard  before  two.     The  statute  3  Geo.  4,  c 
23,  s.  2,  provides,  that  when  two  or  more  justices  are 
authorised  to  hear  and  determine  any  complaint,  one 
justice  shall  be  competent  to  receive  the  original  inform- 
ation or  complaint ;  and  although  that  statute  is  prior  to 
the  one  before  the  Court,  yet  a  different  construction  of 
the  statute  of  Victoria  would  be  in  direct  contravention 
of  that  of  Geo.  4. 

Cur.  adv.  vult 

Lord  Denman,  C.  J. — In  this  case,  which  we  heard 
argued  yesterday,  we  are  of  opinion  that  the  82nd 
section  of  the  8  &  9  Vict  c  87,  does  not  necessarily 
mean  that  the  information  must  be  laid  before  two 
justices,  but  only  that  it  must  be  heard  before  two. 
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The  83rd  section  manifestly  shews  that  the  information 
may  be  laid  before  one  justice,  who  is  to  summon  the 
party  to  appear  before  two.  Section  107,  which  directs 
the  information  to  be  in  the  form  in  the  schedule  an- 
nexed to  the  act,  speaks  of  *^  informations  exhibited 
before  any  justice  or  justices;'*  and  schedule  No.  1  is 
in  its  terms  only  applicable  to  an  information  before 
two,  but  it  may  be  fairly  modified  in  respect  of  one  jus- 
tice, in  conformity  with  the  83rd  and  107th  sections. 


1849. 
The  QuECN 

V, 
RUSSBLL. 


Rule  absolute. 


The  Queen  v.  The  Inhabitants  of  the  Township  of 

LONGWOOD. 


1848. 
June  7* 

1849. 
Jan,  30. 


vJN  an  appeal  by  Faber  Brook,  clerk  to  the  commis-  Undertwoi<H»l 

*^  *  "^  ^  acts,  (vu  &  vm 

Bioners  of  the  Huddersfield  water-works,  ac^ainst  a  rate  Geo.w.andTiU 
for  the  relief  of  the  poor  in  the  township  of  Longwood,  supplying  wiiSi^ 
in  the  parish  of  Huddersfield,  in  tlie  West  Biding  of  the  ^1^^%!^ 
county  of  York,  in  which  the  said  commissioners  were  the  township  of 

H.y  the  ooQi« 

rated  as  the  occupiers  of  land  in  that  township,  the  ses-  missioners 
sions,  in  October,  1846,  allowed  the  appeal  and  amended  ^oirs  L'^e 
the  rate  by  strikinc:  out  the  assessment  upon  the  said  township  of  L., 

•^  ^  .    .  one  for  contain- 

commissioners,  subject  to  the  opinion  of  the  Court  of  ing  the  water 
Queen's  Bench  on  the  following  case : —  o7H.,*the  other 

The  said  commissioners  are  occupiers  of  the  above-  J?  *  ^I^JST" 
mentioned  land,  which  was  purchased  under  and  by  virtue  ^r  preventing 

'^  injury  to  cer- 

tain owners 
and  oocnpiers  of  mills  in  L.  By  the  acts  the  commissioners  were  empowered  to  make  re- 
Berroin  and  hreak  np  the  soil  of  any  street,  highway,  &c.,  and  also  to  borrow  money, 
which  was  to  be  appliied  in  the  first  place  to  the  expenses  of  obtaining  the  act,  and  all  the 
residue  towards  purchasing  land,  &c.,  and  making  and  completing  the  works,  &c. ;  and 
they  were  required  to  supply  with  water  such  of  the  inhabitants  as  would  pay  12«.  per 
tmiam,  under  a  penalty,  if  they  could  do  so  without  lessening  the  supply  to  the  other  ten- 
ants, bat  not  otherwise ;  and  in  case  of  fire  the  water  might  hi  used  without  compensation, 
and  a  sufficient  quantity  of  water  to  water  the  streets  might  be  taken  on  payment  of  a  small 
torn,  if  there  was  a  sufficient  supply  for  the  other  tenants  : — 
HMf  that  both  the  reservoirs  were  rateable  to  the  relief  of  the  poor  in  L. 
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The  QussN 

V, 

Inhabitants  of 

LOMOWOOO. 


of  two  acts  of  Parliament,  vii  &  viii  Geo.  iv,  and  viii  &  ix 
Vict,  which  two  acts  were  to  form  part  of  and  accom- 
pany the  case  (a),  and  the  court  of  quarter  sessions  found 

(a)  vii  &  viii  Geo.  iv. — **  An  or  any  part  or  parts  thereof,  to 

Act  for  snpplying  with  Water  the  person  or  persons  who  shall 

the  Town  and  Neighbourhood  of  advance  or  lend  sach  money  ss 

Huddersfield,  in  the  West  Rid-  a  security  for  the  money  so  to 

ing  of  the  County  of  York."  be    borrowed,    together    with 

The  preamble   recites,  that  lawful  interest  for  the  same." 
**  whereas  a  sufficient  and  con-        Sect.  68  empowers  the  per- 

stant  supply  ofgood  and  whole-  sons  entitled  to  any  of  the  se- 

some  water  would  be  of  great  curities  for  the  money  horrowed 

advantage  to  the  inhabitants  of  as  aforesaid  to  transfer  them  to 

the  town  and  neighbourhood  any  person  or  persons  whatso- 

of   Huddersfield,    within    the  ever. 

township  and  parish  of  Hud-        Sect.  73  enacts,  '*  That  all 

dersfield,  in  the  west  riding  of  the  money  to  be  raised  by  the 

the  county  of  York."  said  commissioners  by  virtne  of 

Sect.  21  empowers  the  com-  this  act  shall  be  laid  out  and 


missioners  to ''  make,  complete, 
and  maintain  reservoirs,  &c., 
and  to  dig  and  break  up  the 


applied,  in  the  first  place,  for 
and  towards  the  payment,  dis- 
charge, and  satis&ction  of  all 


soil  of  any  private  lands  which  costs,  charges,  and  expenses  in 

they  are  hereby  empowered  to  applying  for,    obtaining,    and 

take,  and  also  to  dig  and  break  passing  this  act, and  all  other  ex- 

up  the  soil  and  pavements  of  penses  preparatory  and  relating 

any  of  the  roads,  highways,  thereto  ;   and  all  the  residue 


footways,  streets,  lanes,  alleys, 
passages,  and  public  places 
within  Longwood  and  the  town 
and  neighbourhood  aforesaid." 


and  remainder  of  such  money 
for  and  towards  purchasing 
lands  and  grounds,  and  mak- 
ing, completing,  and  maintain- 


Sect.  67  empowers  the  com-  ing  the  said  reservoirs,  water- 

missioners  "  from  time  to  time,  works,  and  other  works,  and 

when  and  so  often  as  they  shall  other    the    purpose    of     this 

think  expedient,  to  borrow  and  act." 

take  up  at  interest  any  sum  or  Sect.  74  enacts, ''  That  when 

sums  of  money,  not  exceeding  and   so   soon  as  the  whole  of 

in  the  whole  the  sum  of  £20,000,  the  principal  monies  and  in- 

upon  the  credit  of  the    said  terest  due  on  the   mortgages 


works  and  of  the  water-rents 
hereby  authorised  to  be  col- 
lected, and,  by  any  writing  un- 
der their  hands  and  seals,  to 
mortgage  or  assign  the  same 
water-works  and  water-rents. 


granted  under  the  authority 
of  the  act  shall  have  been  paid 
off  and  discharged,  the  said 
water-rents  shall  then  be  re- 
duced, so  that  the  proceeds 
thereof  and   therefrom    shall 
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the  following  facts : — After  the  passing  of  the  yii  & 
yiiiGeo.  iv,  and  before  the  passing  of  the  viii  &  ix  Vict., 
two  reservoirs  (one  for  the  supply  of  water  to  the  town 


only  cover  the  carrent  expenses 
attending  the  execution  of  the 
powers  of  this  act." 

Sect.  81  enacts,  ''  That  the 
commissioners  shall  and  they  are 
hereby  required  to  supply  with 
water  such  of  the  inhabitants 
or  occupiers  of  any  houses,  te- 
nements, or  premises  in  any 
8quare,street,  yard,  court,  close, 
lane,  passage,  or  place  of  the 
said  town  and  neighbourhood 
within  the  township  and  parish 
of  Huddersfield,  in  or  along 


der  made  to  such  clerk  or  en- 
gineer of  the  amount  of  the 
rent  for  half  a  year  for  such 
supply,  the  said  commissioners 
shall  forfeit  and  pay  to  such 
inhabitant  or  occupier  treble 
the  amount  of  the  rent  so  ten- 
dered, in  case  the  said  commis- 
sioners, at  the  time  of  such  de- 
mand and  tender  being  made, 
can  grant  such  supply  of  water 
without  lessening  the  supply  of 
water  to  the  other  tenants  of 
the  said  commisnoners,  but  not 


which  any  main  pipes  may  be  ^  otherwise/' 


laid,  as  shall  be  desirous  of  hav- 
ing the  same,  and  who  shall  be 
"willing  and  agree  to  pay  the 
necessary  expenses  of  provid- 
ing, laying,  and  affixing  service 
pipes  to  communicate  with  such 
main  pipes,  together  with  the 
necessary  valves  and  cocks,  and 
to  pay  the  water-rents  herein- 
after mentioned,"  [the  different 
water-rents  which  the  commis- 
sioners are  entitled  to  charge 
are  then  set  out],'' provided  that 
the  commissioners  shall  not  be 
obliged  to  furnish  such  supply 
to  any  inhabitant  or  occupier 
for  less  than  twelve  shillings  in 
any  one  year." 

Sect. 82  enacts,  "That  in  case 
the  commissioners  shall  neglect 
or  refuse  to  supply  any  of  the 
said  inhabitants  for  the  space 
of  twenty-one  days  after  de- 
mand in  writing  to  the  clerk  or 
engineer  of  the  said  commis- 
sioners for  the  time  being  for 
such  supply  of  water,  and  ten- 


Sect.  87  enacts,  **  That,  in  case 
of  any  fire  happening  within 
the  said  town  and  neighbour- 
hood, it  shall  be  lawful  for  any 
inhabitant  thereof,  or  other 
person  or  persons  whomsoever, 
to  open  any  pipe,  water-house, 
reservoir,  or  cbtem  belonging 
to  the  said  commissioners,  and 
to  make  use  of  the  water  in 
order  to  extinguish  such  fire, 
without  any  satisfaction  being 
made  for  the  same;  such  in- 
habitant or  other  person  or  per- 
sons not  wilfully  wasting  the 
said  water,  and  doing  as  little 
damage  as  may  be  to  such 
pipes,  water-house,  reservoir, 
or  cbtem." 

viii  &  ix  Vict.  s.  15,  empow- 
ers the  commissioners  to  raise  a 
further  sum  of  £20,000. 

Sect.  18  enacts,  ''  That  the 
said  commissioners  shall  and 
they  are  hereby  required  at  all 
times  to  permit  a  sufficient 
quantity  of  water  to  be  taken 
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V. 
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1849.         of  Huddersfield,  and  the  other  as  a  oompensation  reser- 
The  QuBiK     voir,  to  prBYent  injury  to  certain  owners  and  oocupien 

Inhabituiti  of    ^^  ™^^  ^^  Longwood)  were  constmcted  on  part  of  the 
LoNewooD.     gai^j  Jan^j  gQ  purchased  and  occupied  by  the  said  com- 

missionersy  of  the  dimensions,  in  the  manner,  under  the 
powers  and  provisions,  and  subject  to  the  conditions  and 
restrictions,  contidned  in  the  vii  &  viii  Gea  iv,  and 
which  said  reservoirs  have  respectively  been  used  ever 
since  their  construction,  until  the  passing  of  the  viii  & 
ix  Vict,  in  manner  and  subject  to  the  conditions  and 
restrictions  and  in  strict  conformity  with  the  provisions 
mentioned  and  contained  in  the  vii  &  viii  Gea  iv,  and, 
since  the  passing  of  the  viii  &  ix  Vict,  in  strict  oon- 
formity  with  the  provisions  of  both  acts,  as  far  as  the 
same  were  respectively  appUcable. 

The  commissioners  appointed  under  die  above  acts 
have  borrowed,  under  the  powers  thereby  ^ven  to  them, 
money  amounting  to  the  sum  of  £20,000,  and  have  laid 
down  pipes  and  other  conveniences  for  conveying  water 
to  the  township  of  Huddersfield,  by  means  of  which  a 

from  their  reservoirs  and  works  the  money  to  be  raised  or  re- 

for  the  purpose  of  watering  the  ceived  by  the  said  commiaBion- 

streets,    public    passages,    and  ers  under  or  by  virtoe  of  this 

places  within  the  said  town  of  act,  or  the  said  recited  acts, 

Huddersfield,  within  the  town-  shall  be  laid  out  and  applied,  in 

ship  and  parish  of  Huddersfield  the  first  place,  for  and  towards 

aforesaid,  upon  payment  for  the  the  payment,  discharge,  and  sa- 

same  in  advance,  after  the  rate  tisfaction  of  all  costs,  duugei^ 

of  one  penny  for  every  one  and  expenses  incurred  in  ob- 

hundred  gallons  which  may  be  taining  this  act,  and  all  other 

taken  for  the  purposes  afore-  expenses  relating  thereto ;  and 

said ;  provided  always,  that  the  the  residue  and  remainder  of 

said  commissioners  shall  not  be  such  money  shall  be  applied  for 

bound  to  afford  such  supply  as  and  towards  purchasing  lands 

aforesaid  at  any  time  when  the  and  grounds,  and  making,  com- 

so  doing  will  prevent  a  full  and  pleting,   and  maintaining  the 

adequate  supply  to  the  other  said   reservoirs,    water-works, 

tenants  of  the  said  commission-  and  other  works,  and  for  other 

ers,"  the  purposes  of  this  act  and  of 

Sect.  35  enacts,  «'  That  all  the  said  recited  act." 
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constant  and  ample  supply  of  water  has  been  and  is  pro-  184d* 
vided  under  the  said  acts  to  the  township.  The  com-  The  Qubbk 
missioners  have  received  the  rents,  which  by  their  said  j^^^i^j^^^  of 
acts  they  have  been  firom  time  to  time  entitled  to  de-  Lowowood. 
mand,  for  such  supply  of  water  to  the  township  of 
Hudderafietd ;  and  the  commissioners  have  firom  time  to 
time  applied  the  rents  so  received  to  the  purposes  of  the 
said  acts,  and  the  said  water-rents  have  been  reduced  by 
the  commissioners  to  one^half  the  amount  which  was 
originally  charged  by  them  for  such  supply  of  waterj 
by  authority  of  their  said  acts,  to  the  said  township  of 
Huddersfield.  The  compensation  clauses  which  were 
inserted  in  the  said  acts,  to  prevent  injury  to  individual 
owners  and  occupiers  of  mills  in  Longwood,  have  been 
strictly  observed  and  fulfilled  by  the  commissioners,  and 
the  compensation  reservoir  has  been  made  by  them,  as 
aforesaid,  for  the  exclusive  use  of  the  said  owners  and 
occupiers  of  mill  property  in  Longwood,  and  has  been 
used  by  them  accordingly  on  part  of  the  land  for  the 
occupation  of  which  the  commissioners  are  now  sought 
to  be  rated,  by  which  the  said  mill  property  and  the  said 
mill-owners  have  been  protected  from  injury. 

The-  said  mill-owners  obtaining  water  or  deriving 
b^iefit  firom  the  said  compensation  reservoir  do  not  pay, 
nor  have  they  ever  paid,  any  rent  or  consideration,  in 
money  or  otherwise,  to  the  said  commissioners.  Every 
thing  required  to  be  done  by  the  said  commissioners  by 
the  said  acts  of  Parliament  has  been  observed  and  per- 
formed by  the  said  commissioners.  The  works  bring 
no  water  to  Longwood,  but  they  detain  water  in  that 
township  in  winter,  and  the  supply  of  water  in  Long- 
wood  has  not  been  interrupted  since  the  passing  of  the 
above  acts.  The  owners  of  mill  property  in  Longwood 
have  been  benefited  by  the  works  made  under  the  above 
acts. 

Upon  this  state  of  facts  the  appellants  submitted  that 
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the  said  commissioners  were  not  liable  to  be  rated  In 
respect  of  the  land  occupied  by  them^  as  aforesaid,  under 
the  said  acts;  and  the  sessions  thereupon  allowed  the 
appeal,  and  amended  the  rate  by  striking  out  the  assess- 
ment upon  the  said  commissioners,  subject  to  the  opinion 
of  this  Court  K  this  Court  shall  be  of  opinion  that 
the  said  commissioners  were  liable  to  be  rated  for  the 
land  so  occupied  by  them,  as  aforesiud,  then  the  order 
of  justices  is  to  be  confirmed,  and  the  order  of  sessions 
quashed ;  but  if  this  Court  is  of  a  contrary  opinionj  the 
order  of  sessions  is  to  be  confirmed. 


Pashley  and  Overend,  in  support  of  the  order  of 
sions(a). — It  is  submitted  that  there  is  no  beneficial 
occupation  of  the  land  occupied,  and  that  it  is  for  a  pub- 
lic purpose,  and  therefore  not  rateable.     First,  there  is 
no  beneficial  occupation.     By  the  vii  &  viii  Geo.  iv,  s. 
67,  the  commissioners  are  empowered  to  raise  the  sum  of 
£20,000,  and  to  mortgage  the  works  as  a  security ;  and 
by  the  viii  &  ix  Vict  s.  15,  to  raise  a  further  sum  of 
£20,000;  and  sections  73  and  74of  vii  &  viii  Geo.  iv,  and 
section  35  of  viii  &  ix  Vict.,  direct  the  application  of  the 
money.     There  can  then  be  no  surplus,  because,  as  the 
debt  is  paid  off,  the  rates  are  to  be  reduced,  so  as  only 
to  cover  the  current  expenses,  and  the  money  is  to  be 
expended  for  the  purposes  of  the  acts.     The  commis- 
sioners, therefore,  have  a  bare  naked  trust,  not  coupled 
with  any  interest,  and  are  not  liable  to  be  rated :  Bex 
V.  The  Commissioners  of  Salters  Load  Sluice  {b\  Rex  v. 
Liverpool  (c).     In  Rex  v.    The   Trustees  of  the  River 
Weaver  Navigation  {d\  Bayley^  J.,  says,  **  As  no  part  of 
the  monies  could  be  applied  to  private  purposes,  those 
monies  were  not  rateable  in  the  hands  of  the  trustees.*' 


(a)  Before  Lord  Denman,  C. 
J.,  and  Patteson  and  Erle^  Js. 
Cohridge^  J.,  was  absent. 


{h)  4  T.  R.  730. 
(c)  7  B.  &  C.  61 
{d)  Ibid.  70. 
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So,  in  Rex  v.  The  Commissioners  for  Liffhtinff  Beverley  (a), 
liOrd  Denrnan^  C.  J.,  says, "  Where  an  act  of  Parliament 
disposes  of  the  whole  of  what  is  raised,  there  can  be  no 
beneficial  occupation."  That  is  the  case  here;  and  if  the 
commissioners  are  rated  to  the  poor,  they  must  increase 
the  rate  in  the  town  of  Huddersfield,  in  order  to  enable 
them  to  pay  this  rate.  It  may  be  contended  on  the 
other  side  that  there  may  be  a  distinction  between  this 
case  and  Rex  y.  The  Commissioners  for  Lighting  Sever- 
ley  {b),  because  in  that  case  the  property  sought  to  be 
rated  was  in  the  township  which  was  benefited  by  the 
"works ;  but  as  here  there  is  no  beneficial  occupation  to 
any  individual,  and  all  must  be  expended  on  the  works,  it 
is  submitted  that  that  makes  no  difference :  Regina  v. 
£xminster  {py  Secondly,  thisis  for  a  public  purpose.  The 
title  of  the  vii  &  viii  Geo.  iv,  is,  "  An  Act  for  supplying 
ivith  Water  the  Town  and  Neighbourhood  of  Hudders- 
field"— that  is  a  large  district.  By  section  21  the  com- 
missioners are  empowered  to  break  up  the  soil  and  pave- 
ments  in  any  of  the  roads,  highways,  streets,  and  public 
places ;  by  section  81  they  are  compelled  to  supply  such 
of  the  inhabitants  with  water  as  are  desirous  of  haying 
the  same;  and  by  section  82  a  penalty  is  imposed  upon 
them  for  refusing  to  supply;  and  by  section  87  they 
must  supply  water  in  case  of  fire  without  any  remune- 
ration. It  is  not  necessary  that  the  benefit  intended  by 
the  act  should  be  for  a  strictly  public  purpose.  Thus 
in  Rex  y.  Sculcoates  (</),  where  the  whole  benefit  of  the 
land  occupied  (a  drain)  was  enjoyed  by  the  owners  of 
lands  in  other  parishes,  the  commissioners  were  held  not 
to  be  rateable.  So,  in  Rex  y .  The  Trustees  of  the  River 
Weaver  Navigation  (e),  where  the  surplus  was  to  be  ap- 
plied  in  repairing  public  bridges  and  highways,  the  only 
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(a)  6  A.  &  E.  645. 

(ft)  Ibid. 

(c)  12  A.  &  £.  2. 


(d)  12  East,  40. 
\e)  7  B.  &  C.  70. 
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partiefl  benefited  would  be  the  ratepayers  of  the  ooixx^ty 
and  the  different  parishes  in  it.     In  Regma  v.     ^Fhe 
Inhabits  of   ^^V^  of  Liverpool  {a)^  the  application  of  certain  clmiea 
LoKciwooD.    to  the  corporate  fund  of  a  borough  was  held  to  exeDcapt 
them  from  liability  to  be  rated,  as  they  were  apj^sc-o- 
priated  to  public  purposes,  though  the  only  parties  to    ^^ 
benefited  were  the  burgesses.     In  Regina  y.  Exmm-'^^-' 
sUr  (b),  where  the  canal  and  towing  paths,  which  ^r^^^^ 
the  subject  of  the  rate,  were  situate  out  of  the  boroiv-  ^^^ 
of  Exeter,  they  were  held  not  to  be  rateable,  beca»-^^^^ 
they  were  applied  to  the  borough  fund.     The  cases  ^ 

The  Governors  of  the  Bristol  Poor  v.  fVait{c),  Regmcc^  ^* 

WaUingford  Union  (</),  Regina  y.  Badcock  (e),  were 
in  which  a  certain  class  only  of  the  public  was  benefit 
By  3  W.  &  M.  c  11,  s.  6,  a  person  who  exeeal 
public  office  or  charge  in  a  parish  during  one  whole  ji 
gained  a  settlement,  and  under  that  statute  it  was  decii 
that  the  crier  and  bellman  of  a  town.  Rex  y.  St  Nicho^^^i^f 
Hereford  (f);  ale-taster  for  a  borough.  Rex  y.  WT^»«'" 
church  (g);  and  acoUector  of  land  tax.  Rex  y.  Btcham  C-^-^ 
gained  a  settlement,  which  shews  the  meaning  of 
word  ''public"  in  that  act 


IB 


on 
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Hall  and  Pickering^  oontr^. — The  question  to  be 
<uded  is,  within  which  class  this  case  fidls ;  and  % 
submitted  that  the  ultimate  purpose  to  which 
money  is  to  be  applied  is  not  of  a  public  nature  at 
or  if  so  it  is  only  of  a  local  public  nature.     By  sec 
81  the  conmiissioners  are  not  required  to  {umiah 
public  with  water,  but  only  those  inhabitants  who  ^^^^t 
able  to  pay  12«.  per  annum,  and  who  are  desirous 

(a)  9  A.  &  E.  435.  Q.  B.  R.  787. 

(6)  12  A.  &  E.  2.  (/)  10  B.  &  C.  832. 

(c)  6  A.  &  E.  1.  (g)  10  Burr.  S.  C.  366. 

{d)  10  A.  &  E.  259.  (A)  1  Sir.  411. 

(e)  1  New  Seas.  Cas.  543 ;  6. 
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being  suppHed.  The  persons  then  to  be  benefited  are  1840. 
a  lindted  class,  and  it  can  make  no  difference  that  in  The  Qubbk 
this  case  there  can  be  no  surplus,  because,  if  twenty  or  inhrf)itaiiti  of 
thirty  persons  obtain  an  act  for  supplying  water  to  their  Longwood. 
mills  or  houses,  though  they  may  provide  that  there 
shall  be  no  surplus  on  tolls,  yet  they  receive  a  benefit, 
and  are  therefore  rateable.  In  Sex  v.  Sculcoates  (a),  no 
toll  was  taken,  and  therefore  that  case  does  not  apply. 
In  Bex  y.  The  Commissioners  for  Lighting  Beverley  (b), 
the  primary  object  of  the  act  was  to  supply  the  public 
with  gas ;  but  here  the  supply  to  the  public  is  a  secon- 
dary consideration,  as  by  viii  &  ix  Vict  s.  18,  there  is  a 
proviso  that  the  commissioners  shall  not  be  bound  to 
supply  the  public,  when  the  so  doing  will  prevent  a  full 
and  adequate  supply  to  the  private  tenants.  The  prin- 
ciple of  the  cases  quoted  on  the  other  side  is  pointed 
out  in  the  ju^ment  of  Lord  Denmany  C.  J.,  in  Begina 
V.  Badcock  (c) ;  and  it  is  submitted  that  the  ultimate 
benefit  is  only  for  a  particular  class  of  the  inhabitants 
of  Huddersfield,  and  therefore  that  it  is  not  exempt  from 
liability  to  be  rated. 

As  the  commissioners  here  have  raised  money  upon 
mortgage,  to  the  payment  of  which  the  tolls  are  appli- 
cable until  the  debt  is  paid  off,  it  is  submitted  that  the 
conunissioners  are  trustees  for  the  mortgagees,  and 
therefore  that,  as  long  as  the  debt  is  not  pidd  off,  these 
tolls  are  rateable.  In  Bex  v.  TTie  Drtistees  of  Great 
Dover-street  Boad{d\  it  is  quite  clear  that  the  tolls, 
which  were  employed  under  the  local  act  in  paying  the 
interest  of  the  debt,  would  have  been  rateable  if  they 
had  not  been  exempted  by  the  general  Turnpike  Act, 
3  Gea  4,  c  126,  s.  51.  So,  in  Begina  v.  The  Blackfriars 
Bridge  Company  (e),  the  tolls  were  held  rateable ;  and 

(a)  12  East,  40.  Q.  B.  R.  787. 

(b)  6  A.  &  E.  645.  {d)  5  A.  &  E.  692. 

(c)  1  New  SesB.  Gas.  643 ;  6        (0)  9  A.  &  E.  828. 
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1840.  Littledak^  J.>  says,  "  The  case  is  not  distingidshable  from 
Hm  Qubbm  that  of  a  private  person  who  builds  a  bridge  on  his  land 
Inhabkanu  of  ^^^  *^®  public  benefit,  and,  in  order  to  reimburse  himself 
LoN owooD.  the  expense  of  the  work,  procures  an  act  of  Parliament 
to  enable  him  to  take  toll  for  that  purpose :  the  land 
would  be  occupied,  and,  so  long  as  the  toll  was  taken, 
beneficially  occupied ;  and  after  the  party  was  reimbursed 
the  toll  would  cease,  and  the  bridge  become  public  and 
free :  yet  the  land  would  no  doubt  be  rateable  so  long 
as  the  toll  was  received,"  And  even  supposing  that  the 
supplying  of  the  town  of  Huddersfield  with  water  was 
a  matter  of  a  public  nature,  that  cannot  afiect  the  right 
of  the  township  of  Longwood  to  rate  the  land  in  question. 
In  Rex  V.  The  Commissioners  for  Lighting  Beverley  (a), 
the  land  sought  to  be  rated  was  within  the  district 
which  rated  it,  and  which  was  benefited  by  the  works ; 
and  in  Regina  v.  Exminster  (i),  where  the  land  sought  to 
be  rated  was  without  the  borough,  the  case  was  decided 
upon  the  5  &  6  Will.  4,  c.  76,  s.  92,  which  appropriates 
all  the  corporation  funds  to  purposes  of  a  public  nature. 
It  is,  therefore,  submitted  that  this  land  is  rateable 
in  Longwood,  exactly  the  same  as  if  private  speculators 
had  undertaken  to  supply  the  town  of  Huddersfield 
with  water;  and  they  would  certainly  be  rateable  as 
long  as  any  tolls  were  imposed  for  reimbursing  the 
costs  of  the  undertaking. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — In  this  case  the  question  was,  whether  a 
reservoir  and  premises,  occupied  in  Longwood  for  the 
purpose  of  supplying  water  to  the  inhabitants  of  the 
town  and  neighbourhood  of  Huddersfield,  within  the 
township  of  Huddersfield,  are  exempted  from  rate- 

(a)  6  A.  &  E.  646.  {b)  12  A.  &  E.  2. 
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ability  to  the  relief  of  the  poor,  in  the  township  of 
Longwood,  on  the  ground  that  the  occupiere  are  merely 
trustees  for  the  public.  As  the  statute,  under  which 
the  commissioners  derived  their  right  of  occupation, 
does  not  allow  to  them  any  individual  profit  or  benefit^ 
there  is  a  semblance  of  ground  for  claiming  this  ex- 
emption; but,  when  the  purposes  are  considered  for 
which  that  statute  was  obtained,  this  semblance  dis- 
appears, and  the  property  is  found  to  be  rateable.  The 
mun  purpose  is  the  supply  of  water  to  that  portion  of 
the  inhabitants  of  the  particular  township  who  will 
pay  not  less  than  12^.  per  annum  for  it;  a  further  pur- 
pose is,  the  prevention  of  fire,  the  benefit  of  which  is 
confined  principally  to  the  owners  of  combustible  pro- 
perty there.  There  are  no  decisions  that  purposes 
analogous  to  these  are  public,  and  Regina  v.  Badcock  (a) 
is  a  decision  to  the  contrary.  If  private  speculators 
bad  invested  their  capital  for  the  supply  of  water  to  a 
profit,  and  had  so  become  the  occupiers  of  the  premises 
in  question,  they  would  have  been  rateable :  Regina  v. 
The  Inhabitants  of  Mile  End  Old  Town  (i).  The  money 
pidd  for  the  rate  would  be  part  of  the  cost  of  supply, 
and  would  fall  upon  them. 

The  private  act  enables  a  portion  of  the  inhabitants 
of  Huddersfield  to  obtain  a  supply  of  water  by  the 
intervention  of  a  water  company ;  but,  as  far  as  respects 
the  rights  of  other  townships,  this  portion  of  the  inha- 
bitants, by  their  commissioners,  stand  in  the  position  of 
an  ordinary  water  company,  and  have  no  greater  right 
to  exempt  from  liability  any  portions  of  land  in  Long- 
wood  than  private  speculators  could  have.  One  of  the 
reservoirs  provides  water  for  mills,  which  had  rights  in 
the  water  intended  to  be  converted  for  the  use  of  the 
inhabitants  of  the  town,  and  it  is  said  to  yield  no  profit, 

(a)  1  New  Sess.  Cas.  543 ;  6  Q.  B.  R.  787. 
(5)  Ante,  p.  13. 

yOL.  III.  F  F  N.  8.  C. 
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1849*         as  the  mill-owners  pay  nothing;  but  it  is,  in  reality. 
The  QoBBN     part  of  the  apparatus  for  obtaining  the  supply  for  the 
Inhabitants  of    ^^^'     ^®  mill-owners  had  the  right  in  the  springs 
LoNowooD.    that  were  wanted  for  the  houses,  and  the  purchase  of 
those  rights  by  the  company,  or  compensation  for  ob- 
taining them,  becomes  part  of  the  cost  of  supply ;  the 
compensation  is  made  by  forming  the  reservoir  in  ques- 
tion in  Longwood;   the  township  has  a  right  to  rate 
such  reservoir,  there  which  indirectly  contributes  to  pro- 
duce the  value  arising  from  the  supply  of  water  to  the 
houses  of  the  consumers ;  the  amount  of  this  rate  ought 
also,  ultimately,  to  come  from  such  consumers  substan- 
tially in  the  price  they  pay  for  the  water.     Therefore 
the  order  of  sessions,  we  think,  must  be  quashed,  and 
the  original  rate  confirmed. 

Order  of  sessions  quashed,  and  ori^nal  rate 
confirmed. 


Jan.  30.       Ann  Charter  (a  pauper)  t?.  Yarburgh  Greame,  Esq., 

and  Another. 

Where  a  woman    i.  HIS  was  an  action  of  trespass  and  fiilse  imprison- 
rpSTbS^    ^^^^     Plea,  not  guilty  (by  statute). 

warrant  of  At  the  trial,  before  Pollock,  C.  B.,  at  the  York  Sum- 

commitment, 

dated  20th         mer  Assizes,  1847,  it  appeared  that  the  defendants  were 

Febniar7,1847, 

and  was 

brought  op  by  habeas  corpus  on  the  1 7th  March,  but  remanded,  and  one  conyiction  waa 

filed  at  the  next  Easter  sessions,  and  another  at  the  Midsummer  sessions  following. 

Heldf  that,  in  an  action  of  trespass  and  false  imprisonment  brought  by  her  against  the 
justiceiy  they  might  give  in  evidence  the  conviction  which  was  filed  at  the  Midsummer 
aessions,  as  well  as  that  filed  at  the  Easter  sessions. 

Held,  also,  that  the  7  &  8  Geo.  4,  c.  30,  s.  24,  does  not  apply  to  any  case  where  the 
damage  done  amoimts  to  more  than  one  shilling,  but  that  such  cases  are  within  sect.  19  or 
sect.  20 ;  and  that  the  commitment  and  both  conviction^  were  bad,  for  qot  stating  the 
amount  of  the  damage  done. 

Semble,  that  sect.  24  does  not  apply  to  damage  done  to  trees. 
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justices  of  the  peace  for  the  East  Riding  of  the  county 
of  York,  and  that  the  action  was  brought  by  the  plun- 
tiff  against  them  to  recover  damages  for  having  com- 
mitted her  to  prison  under  the  following  warrant  of 
commitment  (a) : — 

East  Riding  of  Yorkshire. — ^To  all  constables  in  the  said  riding, 
and  e^>eciall7  to  the  constable  of  the  township  of  Burton  Agnes^ 
in  the  said  riding,  and  to  the  keeper  of  the  house  of  correction 
at  Beverley,  in  the  said  riding :  • 


(a)  7  &  8  Geo.  4,  c.  80,  s.  19. 
— **  That  if  any  person  shall 
unlawfully  and  maliciously 
cut,  break,  bark,  root  up,  or 
otherwise  destroy  or  damage 
the  whole  or  any  part  of  any 
tree,  sapling,  or  shrub,  or  any 
underwood,  respectively  grow- 
ing in  any  park,  pleasure- 
ground,  garden,  orchard,  or 
avenue,  or  in  any  ground  ad- 
joining or  belonging  to  any 
dwelling-house,  every  such  of- 
fender (in  case  the  amount  of 
the  injury  done  shall  exceed 
the  sum  of  one  pound)  shall 
be  guilty  of  felony." 

Section  20.— "  That  if  any 
person  shall  unlawfully  and 
maliciously  cut,  break,  bark, 
root  up,  or  otherwise  destroy 
or  damage  the  whole  or  any 
part  of  any  tree,  sapling,  or 
shrub,  or  any  underwood, 
'wheresoever  the  same  may  be 
respectively  growing,  the  in- 
jury done  being  to  the  amount 
of  one  shilling,  at  the  least, 
every  such  offender,  being  con- 
victed before  a  justice  of  the 
peace,  shall,  for  the  first  offence, 
forfeit  and  pay,  over  and  above 
the  amount  of  the  injury  done, 
such  sum  of  money,  not  ex- 

F  F 


ceeding  five  pounds,  as  to  the 
justice  shall  seem  meet." 

Section  24.—"  That  if  any 
person  shall  wilfully  or  mali- 
ciously commit  any  damage, 
injury,  or  spoil,  to  or  upon  any 
real  or  personal  property  what- 
soever, either  of  a  public  or 
private  nature,  for  which  no 
remedy  or  punishment  is  here- 
inbefore provided,  every  such 
person,  being  convicted  thereof 
before  a  justice  of  the  peace, 
shall  forfeit  and  pay  such  sum 
of  money  as  shall  appear  to  the 
justice  to  be  a  reasonable  com- 
pensation for  the  damage,  in- 
jury, or  spoil  so  committed, 
not  exceeding  the  sum  of  five 

pounds,  &c :   provided 

always,  that  nothing  herein 
contained  shall  extend  to  any 
case  where  the  party  tres- 
passing acted  under  a  fair  and 
reasonable  supposition  that  he 
had  a  right  to  do  the  act  com- 
plained of,  nor  to  any  trespass, 
not  being  wilful  and  malicious, 
committed  in  hunting,  fishing, 
or  in  the  pursuit  of  game,  but 
that  every  such  trespass  shall 
be  punishable  in  the  same  man- 
ner as  before  the  passing  of 
this  act." 
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These  are,  in  her  Majesty's  name,  to  command  yon,  the  said 
constable,  forthwith  to  convey  and  deliver  into  the  custody  of  the 
said  keeper  the  body  of  Ann  Charter,  late  of  the  parish  of  Burton 
Agnes,  charged  before  us,  two  of  her  Majesty's  justices  of  the 
peace  for  the  said  riding,  upon  the  oath  of  Charles  Boynton, 
Esq.,  for  that  she,  the  said  A.  Charter,  did,  in  the  parish  of  Bur- 
ton Agnes,  in  the  said  riding,  wilfully  and  maliciously  cut  up 
and  destroy  a  quantity  of  fruit  trees  in  a  garden  in  her  occu- 
pation. And  whereas  the  said  A.  Charter  was,  this  day,  con- 
victed before  us,  the  said  justices,  in  the  sum  of  four  pounds 
thirteen  shillings  and  eight  pence,  for  the  said  offence,  and  in 
the  sum  of  eight  shillings  and  sixpence  for  costs :  and  whereas 
the  said  A.  Charter  hath  neglected  and  refused  to  pay  the  fine 
and  costs :  you,  the  said  keeper,  are  hereby  required  to  receive 
the  said  A.  Charter  into  your  said  house  of  correction,  safely 
there  to  keep,  for  the  space  of  one  calendar  month,  without  hard 
labour,  unless  the  said  fine  and  costs  be  sooner  paid  and  dis- 
chai^d ;  and  for  your  so  doing  this  shall  be  to  you,  and  every 
of  you,  a  sufficient  warrant.    Given '&c.    Dated  20th  February, 

1847. 

Signed  by  the  two  defendants. 

It  appeared,  that  the  plaintiff  was  tenant  to  Sir  H. 
Boynton  of  the  garden  in  which  the  fruit  trees  were 
growing  at  the  time  she  cut  them  down ;  that  she  had 
received  notice  to  quit ;  and  that  she  cut  them  down 
after  being  cautioned  not  to  do  so  on  behalf  of  Sir 
H.  Boynton.  It  was  fiirther  proved,  that  the  plaintiff 
was  brought  by  a  writ  of  habeas  corpus  with  the  com- 
mitment, on  the  17th  of  March,  before  Bolfe,  B.,  at 
thQ  York  assizes,  and  that  she  was  then  remanded. 
The  defendants  then  called  the  clerk  of  the  peace, 
who  produced  two  con^ctions,  and  stated  that  most 
of  the  convictions  filed  at  the  quarter  sessions  for 
the  East  Biding  were  on  paper,  and  in  printed  forms. 
The  first  conviction  had  been  filed  at  the  Easter  ses- 
sions, and  the  second  at  the  Midsummer  sessions,  in 
that  year ;  the  second  conviction  was  objected  to,  but 
admitted  by  the  Lord  Chief  Baron.  It  was  further 
objected,  that  the  convictions  were  on  paper,  and  not  on 
parchment;  that  neither  of  the  convictions  supported 
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the  warrant  of  commitment;  that  the  first  conviction 
was  repugnant  and  bad  for  not  negativing  the  fair  and 
reasonable  supposition  of  right ;  and  that  a  tenant  was 
not  within  the  7  &  8  Geo.  4,  c.  30.  The  Lord  Chief 
Baron  overruled  all  these  objections,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  defendants. 
The  following  is  a  copy  of  the  first  conviction : — 

East  Riding  of  Yorkshire,  to  wit. — Be  it  remembered,  that  on 
the  20th  of  Febniary,  1847,  at  Bridlington,  in  the  said  riding, 
A.  Charter  is  convicted  before  us,  Y.  Greame,  Esq.,  and  the  Rev. 
F.  Simpson,  clerk,  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  riding,  for  that  she,  the  said  A.  Charter,  on  the  Idth  of 
February  instant,  at  Burton  Agnes,  in  the  said  riding,  wilfully 
and  maliciously  did  commit  damage,  injury,  and  spoil  to  certain 
real  property,  to  wit,  to  certain  apple  trees,  gooseberry  trees,  and 
other  fruit  trees  then  and  there  growing,  the  property  of  Sir 
Henry  Boynton,  Bart.,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  there  being  no  remedy  or  punishment 
in  the  said  statute  provided  for  the  offence  of  wilfully  and  mali- 
ciously committing  the  said  damage,  injury,  and  spoil ;  and  we, 
the  said  Y.  Greame  and  F.  Simpson,  adjudge  the  said  A.  Charter, 
for  her  said  offence,  to  forfeit  and  pay  the  sum  of  4/.  13«.  Qd., 
which  we  hereby  adjudge  to  be  the  amount  of  the  injury  done  to 
the  said  Sir  H.  Boynton,  and  to  be  a  reasonable  compensation  to 
the  said  Sir  H.  Boynton  for  the  damage,  injury,  and  spoil  so 
committed  as  aforesaid,  and  also  to  pay  the  sum  of  Ss.  6d.  for 
costs,  and  in  default  of  immediate  payment  of  the  said  sums,  to  be 
imprisoned  in  the  house  of  correction  at  Beverley,  in  the  said 
riding,  for  the  space  of  one  calendar  month,  without  hard  labour, 
unless  the  said  sums  shall  be  sooner  paid  ;  and  we  direct  that  the 
said  sum  of  4/.  ISs,  Bd,  shall  be  paid  to  the  said  Sir  H.  Boynton, 
the  said  Sir  H.  Boynton  not  having  been  examined  in  proof  of 
the  offence ;  and  we  order  that  the  sum  of  8^.  6d.y  for  costs,  shall 
be  paid  to  Charles  Boynton,  the  complainant.  Given  under  our 
hands  and  seals  the  day  and  year  above  mentioned. 

The  following  is  a  copy  of  the  second  conviction : — 

East  Riding  of  Yorkshire,  to  wit. — Be  it  remembered;  that  on 
the  20th  of  February,  1847,  at  Bridlington,  in  the  siud  riding, 
A.  Charter  is  convicted  before  us,  Y.  Greame,  Esq.,  and  the 
Rev.  F.  Simpson,  clerk,  two  of  her  Majesty's  justices  of  the  peace 
for  the  said  riding,  for  that  she,  the  said  A.  Charter,  on  the  I3th 
of  February  instant,  at  Burt<Hi  Agnes,  in  the  said  riding,  wil- 
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fully  and  maliciouslj  did  commit  damage,  injury,  and  spoil  to 
certain  real  property,  to  wit,  twenty  apple  trees,  twenty  goose- 
berry trees,  and  twenty  other  fruit  trees,  then  and  there  growing, 
the  property  of  Sir  H.  Boynton,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  there  being  no  remedy  or  punish- 
ment in  the  said  statute  before  provided,  that  is  to  say,  no  remedy 
or  punishment  in  the  said  statute  provided  other  than  the  remedy 
and  punishment  hereinafter  adjudged  and  specified  for  the  said 
oflBsnce ;  and  the  said  A.  Charter  not  having  committed  the  said 
damf^e,  injury,  or  spoil  under  a  fair  and  reasonable  supposition 
that  she,  the  said  A.  Charter,  had  a  right  to  do  the  same,  and  the 
said  damage,  injury,  and  spoil  not  having  been  committed  by  the 
said  A.  Charter  in  hunting,  fishing,  or  in  the  pursuit  of  game  ; 
and  we,  the  said  Y.  Greame  and  F.  Simpson,  adjudge  the  said 
A.  Charter,  for  her  said  offence,  to  forfeit  and  pay  the  sum  of 
41, 13f.  &?.,  which  we  hereby  adjudge  to  be  a  reasonable  compen- 
sation to  the  said  Sir  H.  Boynton  for  the  damage,  injury,  and 
spoil  so  committed  as  aforesaid,  and  also  to  pay  the  sum  of  8s,  6i. 
for  costs,  and  in  de&ult  of  immediate  payment  of  the  said  sums, 
to  be  imprisoned  in  the  house  of  correction  at  Beverley,  in  the 
said  riding,  for  the  space  of  one  calendar  month,  without  hard 
labour,  unless  the  same  sums  shall  be  sooner  paid ;  and  we  direct 
that  the  said  sum  of  41,  ISs,  8d,  shall  be  paid  to  the  said  Sir  H. 
Boynton,  the  said  Sir  H.  Boynton  not  having  been  examined  in 
proof  of  the  said  offence ;  and  we  order  that  the  said  sum  of 
Ss,  Qd,y  for  costs,  shall  be  paid  to  Charles  Boynton,  the  com- 
plainant.   Given  &c. 

Signed  by  the  two  defendants. 


Knowksy  in  Michaelmas  term  last,  had  obtidned  a 
rule  calling  upon  the  defendants  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  several  grounds  of 
objection  taken  at  the  trial. 

Martin  and  Otter  shewed  cause  (a). — A  second  con- 


(a)  The  following  points 
were  made  and  cases  cited  in 
the  argument;  but,  as  no  deci- 
sion was  given  upon  them,  the 
arguments  are  omitted : — 

1st.  That  a  conviction  need 
not  be  drawn  up  on  parchment : 
Lambard's  Eirenarcha,  lib.  1, 


c.  13 ;  Paley  on   Convictions, 
p.  364;  Co.  Litt.  260.  a. 

2nd.  That  the  first  conviction 
need  not  negative  the  proviso 
at  the  end  of  sect.  24 :  Danid 
V.  Philipps,  1  Cr.,  M.  &  R.  662 ; 
Steel  V.  J^ith,  1  B.  &  A.  94; 
Begina  v.  Dodsan,  9  A.  &  E. 
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yiction  maj  be  filed,  though  there  is  one  already  on  the  1849. 
file.  There  is  no  dispute  as  to  the  general  rule  of  law 
and  practice,  that  magistrates  are  not  bound  by  the 
conviction  first  drawn  up,  whether  it  be  merely  a  note 
of  the  conyiction,  or  drawn  up  in  a  formal  manner^  as 
the  conyiction  itself;  but  that  they  are  at  liberty,  when 
called  upon  by  appeal,  to  return  the  conviction  to  the 
quarter  sessions,  or  by  certiorari  into  this  coiut,  to  draw 
up  and  return  a  more  formal  conviction,  correcting  any 
errors  which  may  have  existed  in  that  first  drawn  up, 
provided  the  latter  conviction  be  according  to  the  truth 
and  the  facts.  That  is  clearly  laid  down  by  Lord  Den- 
many  C.  J.9  in  delivering  the  judgment  of  the  Court  in 
Chaney  v.  Payne  (a) ;  but  it  will  be  argued  that  it  was 
too  late  to  do  so  when  a  previous  conyiction  had  been 
filed.  In  Chaney  v.  Payne  it  was,  no  doubt,  decided 
that  a  magistrate  could  not  do  so  after  the  first  convic- 
tion had  been  quashed,  or  after  that  had  taken  place 
which  had  the  same  effect  as  quashing  the  conyiction ; 
but  in  this  case  the  previous  conviction  had  never  been 
quashed,  but,  on  the  contrary,  the  plaintiff  had  been 
remanded.  It  is  said  also  in  the  judgment  in  Chaney 
v.  Payne,  "convictions  have  undoubtedly  always  been 
treated  as  records,  and  for  that  reason  they  were,  prior 
to  4  Geo.  2,  c.  26,  required,  when  filed,  to  be  in  latin ; 
therefore  the  returning  them  either  to  this  court,  or  to 
the  sessions,  does  not  alter  their  character;  and  possibly 
it  may  be  competent  to  the  magistrates,  even  after  such 
return  of  an  informal  conviction,  to  return  another  for- 
mal one,  before  any  motion  is  made  to  quash  the  con- 
viction, or  appeal  lieard."     In   Gray  v.  Cooksan  (J), 

704;  Beffina  v.  The  Chapel-  Srd.  That  a  tenant  is  not 

wardens  ofMilnroWy  6  M.  &  S.  within  the  act. 

248;   Bex  y.  JVrottesley,  1  B.  (a)  1  Q.  B.  R.  712. 

&  Ad.  648 ;  ThibauU  v.  Gibson,  (h)  16  East,  13. 

12  M.  &  W«  88. 
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1849.  where  the  plaintiff  had  been  discharged  on  a  writ  of 
habeas  corpus,  because  the  warrant  of  commitment  was 
bad,  it  was  held  that  the  justices  were  protected  by  a 
good  conviction  which  had  been  drawn  up  after  the 
commencement  of  the  action ;  and  Lord  Ellenbarauffh, 
C.  J',  there  says,  that  when  the  conviction  is  produced 
at  the  trial  as  of  the  date  when  it  took  place,  it  would 
so  appear,  and  that  in  a  collateral  inquiry  the  Court 
will  not  look  out  of  the  record  of  the  conviction  for  the 
time  when  it  took  place.  No  conviction  had  been 
returned  to  the  next  sessions  in  that  case ;  but  if  the 
nature  of  a  conviction  is  not  altered  by  being  filed  at 
the  sessions,  and  the  Court  on  a  collateral  inquiry  will 
not  look  out  of  the  record  for  the  time  when  it  took 
place,  it  is  difficult  to  understand  why  a  good  conviction 
may  not  be  filed,  though  there  be  one  already  filed. 
A  second  conviction  also  has  been  received  by  Alderson, 
B.,  in  Sellwood  v.  Mount  (a),  and  by  Littkdak,  J.,  in 
Mason  v.  Carpenter  (b). 

It  is  true,  that,  by  the  7  &  8  Geo.  4,  c.  30,  s.  40,  the 
conviction  must  be  transmitted  to  the  next  court  of 
general  or  quarter  sessions,  there  to  be  kept  by  the 
proper  officer ;  but  that  section  is  only  directory,  and 
makes  a  copy  of  such  conviction,  certified  by  the  proper 
officer,  evidence  of  a  conviction  of  a  former  offenpe ; 
but,  if  justices  had  the  power  of  filing  a  second  convic- 
tion before  this  statute,  it  can  never  be  construed  to 
deprive  them  of  that  advantage. 

This  is  the  only  section  which  makes  it  an  offence  to 
commit  "  wilful  and  malicious"  damage — all  the  other 
sections  apply  to  unlawful  and  malicious  damage  ;  and 
this  distinction  is  pointed  out  by  Littledale,  J.,  in  Regina 
V.  Dodson  (c).  The  justices  who  heard  the  evidence 
might  consider  that  the  injury  was  wilful,  as  the  pl^n- 

(a)  1(1.  B.  R.  726.       {h)  Ibid.  719,  note,      (c)  9  A.  &  E.  704. 
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tiff  had  cut  down  the  trees  after  notice,  and  therefore         1848. 

they  could  not  proceed  under  the  sections  19  or  20,  chabtb» 
which  are  confined  to  unlawful  and  malicious  injuries. 


Knowles  and  Pas?dey,  contr^ — The  second  conviction 
was  not  admissible  in  evidence.  In  Chaney  v.  Payne(a) 
the  second  conviction  was  rejected  by  the  learned 
judge  who  tried  the  cause,  and  that  ruling  was  con- 
firmed by  the  decision  of  this  Court  The  conviction, 
which  was  filed  at  the  Easter  sessions,  became  a  record 
of  that  court;  and  it  is  not  competent  to  alter  a  record. 
Justices  are  bound  by  law  to  return  convictions  in 
every  case  to  the  sessions ;  Rex  v.  Eaton  (b).  This  is  a 
common-law  duty  enforced  by  statute  7  &  8  Geo.  4, 
c  29,  s.  74,  and  also  by  this  very  act ;  for  by  sect.  40 
it  is  enacted,  "that  every  justice,  before  whom  any  per- 
son shall  be  convicted  under  this  act,  shall  transmit  the 
conviction  to  the  next  court  of  general  or  quarter  ses- 
sions, there  to  be  kept  by  the  proper  officer  among  the 
records  of  the  court."  [Fattesan^  J. — Is  that  more  than 
directory?]  'It  is  submitted  that  it  is  imperative.  The 
only  record  of  the  conviction  is  that  which  is  filed  at 
the  next  court  of  quarter  sessions.  At  all  events,  when 
the  justice  draws  up  his  record  and  files  it  at  the  next 
sessions,  he  has  complied  with  the  act  of  parliament ; 
he  is  functus  officio,  and  can  draw  up  no  other  record. 
Sect  24  only  applies  to  cases  which  are  not  provided 
for  by  any  other  clause  in  the  statute ;  but  the  commit- 
ment is  for  doing  damage  to  trees  growing  in  a  garden 
in  her  occupation.  Now,  that  is  specially  provided  for 
by  section  19,  if  the  injury  done  exceed  the  sum  of  one 
pound,  and  by  section  20,  if  it  amount  to  one  shilling 
at  the  least.  There  is  nothing  upon  the  face  of  these 
convictions  to  shew  that  the  injury  done  was  less  than 

(a)  1  Q.  B.  R.  712.  (b)  2  T.  R.  285. 


V. 


NEW  SESSIONS  CASES, 

one  shilling;  and,  therefore,  the  magistrates  had  not 
power  to  proceed  under  that  section  of  the  statute. 
The  rule  in  convictions  is  at  least  as  strict  as  in  indict- 
ments ;  and  even  in  an  indictment  this  description  of 
the  alleged  offence  would  not  be  sufficient :  Lord  Hale 
P.  C.  182,  183 ;  2  Hawk.  P.  C.  bk.  2,  c.  25,  s.  74 ; 
Stark.  C.  P.  194 ;  1  Chit.  C.  L.  236. 

Cur.  adv.  vidt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — In  this  case  two  questions  were  raised: 
first,  whether  the  defendants  were  at  liberty  to  give  a 
second  conviction  in  evidence  after  a  first  had  been 
returned  to  the  quarter  sessions ;  and,  secondly,  whe- 
ther either  of  the  convictions  is  good.  It  appears  by 
the  evidence,  that  the  plaintiff  was  convicted  by  the 
defendants  of  an  offence  und^  the  7  &  8  Geo.  4,  c  30, 
and  committed  to  prison  for  a  month,  in  February, 
1847.  The  conviction  was  drawn  up  in  form,  and 
transmitted  to  the  then  next  quarter  sessions,  as  direct- 
ed by  the  40th  section,  in  April  of  the  same  year.  In 
the  intermediate  time,  a  writ  of  habeas  corpus  to  dis- 
charge the  prisoner,  on  the  ground  of  a  defective  war^ 
rant  of  commitment,  was  obtained,  returnable  before  a 
learned  judge  at  the  assizes  at  York,  held  in  March  in 
that  year,  who  considered  the  commitment  good,  and 
remanded  the  plaintiff  to  prison.  At  the  trial  of  this 
action,  the  conviction  returned  to  the  quarter  sessions 
in  April  was  put  in,  and  also  another  conviction  of  the 
same  date,  but  transmitted  to  the  sessions  held  in  June 
of  the  same  year.  It  was  contended  for  the  plaintiff, 
on  the  authority  of  the  case  of  Chaney  v.  Payne{a)^ 
that  the  defendants  could  only  rely  on  the  conviction 
returned  in  April,  and  were  not  at  liberty  to  give  in 

(a)  1  ft.  B.  R.  712. 
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eyidence  that  which  was  returned  In  June.  It  was  de-  1849. 
termined  in  Chaney  v.  Payne^  that,  aflier  a  conviction  is 
quashed  for  informality,  another  cannot  be  drawn  up  to 
protect  the  magistrates.  In  that  case  a  commitment, 
which  recited  a  conviction  which  was  returned  to  the 
sessions,  having  been  held  bad  by  reason  of  a  defect  in 
the  conviction,  it  was  held  to  be  too  late  for  a  magis- 
trate to  rely  on  a  subsequently  amended  conviction ; 
the  effect  was  the  same  as  if  the  original  conviction  had 
been  quashed.  In  the  present  case  no  conviction  had 
been  transmitted  to  the  sessions  at  the  time  the  question 
of  the  validity  of  the  conunitment  was  before  the  judge  at 
York.  If,  instead  of  remanding  the  prisoner,  the  judge 
had  discharged  her,  and  the  conviction  had  then  been 
transmitted  to  the  April  sessions,  as  directed  by  the 
statute,  the  case  would  then  have  resembled  in  circum- 
stances that  of  Chaney  v.  Payne.  That  conviction  must 
bAve  been  taken  to  have  been  the  conviction  recited  in 
the  commitment,  and  determined  upon  by  the  judge;  and 
another  conviction,  subsequently  drawn  up  and  traps- 
mitted  to  the  subsequent  sessions,  would  not  have  been 
admissible.  The  judge,  however,  in  this  case,  remand- 
ed the  prisoner  before  any  formal  conviction  had  been 
transmitted  to  the  quarter  sessions.  Nothing  had  taken 
place  equivalent  to  quashing  the  conviction.  The  case  is 
clearly  distinguishable  from  Chaney  v.  Payne^  inasmuch 
as  it  wants  the  circumstance  which  was  the  ground  of 
decision  in  that  case.  We  are  also  of  opinion,  that  the 
40th  section  of  the  statute  is  merely  directory ;  and  the 
circumstance  of  transmitting  the  conviction  to  the  April 
sessions  does  not  preclude  the  right  of  the  magistrates 
to  draw  up  and  produce  in  evidence  another  conviction 
transmitted  to  a  subsequent  sessions. 

The  remaining  question  here  is,  whether  either  of 
those  convictions  is  good,  and  will  support  the  commit- 
ment?   In  order  to  support  a  bad  commitment  by  a 
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1849.^      good  conylction,  the  latter  must  appear  to  be  for  the 
same  offence.     If  anj  authority  were  wanted  for  such 
a  proposition,  the  case  oi  Rogers  v.  Jones  {a)  is  directly 
in  point.     In  the  commitment  in  question,  the  offence 
is  stated  to  be  wilfully  and  maliciously  cutting  up  and 
destroying  a  quantity  of  fruit  trees  in  a  garden  in  her 
(the  plaintiff's)  possession  and  occupation,  for  which  she 
is  convicted  in  the  sum  of  421  \Zs.  8<f.,  and  %s.  6tf.  costs, 
and,  having  refused  to  pay  the  fine  and  costs,  is  com- 
mitted to  prison  for  one  calendar  month,  unless  the 
amount  be  sooner  paid.     The  statute  7  &  8  Geo.  4, 
c  30,  has  two  sections  (the  19th  and  20th)  applicable 
to  the  offence  of  unlawfully  and  maliciously  cutting, 
breaking,  barking,  or  otherwise  destroying  or  damaging 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or 
any  underwood:  the  19th  applied  to  injuries  to  the 
amount  of  £1  to  trees,  &c  in  a  garden;  the  20th  to 
injuries  to  the  amount  of  1^.  to  trees,  &c.  growing  any- 
where.    It  has  also  two  sections  (the  21st  and  22nd) 
applicable  to  the  offence  of  unlawfully  and  maliciously 
destroying,  or  damaging  with  intent  to  destroy,  any 
plant,  root,  or  fruit  or  vegetable  production  growing  in 
any  garden  (by  section  21);  or  any  cultivated  root  or 
plant  used  for  the  food  of  man  or  beast,  growing  any- 
where else  (by  section  22).     It  has  also  a  section  (sec- 
tion 24)  applicable  to  the  offence  of  wilfully  and  mali- 
ciously committing  any  damage  to  or  upon  any  real  or 
personal  property  whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  remedy  or  punishment  is 
thereinbefore  described.      The  offence  stated  in  the 
commitment  is  that  of  wilfully  and  maliciously  cutting 
up  and  destroying  fruit  trees  in  a  garden ;  and,  if  the 
damage  done  was  to  the  value  of  £1,  would  be  within 
the  19th  section,  if  an  offence  at  all;  and  if  the  damage 

(a)  d  B.  &  C.  409. 
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done  was  to  the  value  of  Is.,  it  would  be  within  the  1849. 
20th  section.  The  statute  contains  specific  enactments 
and  penalties  for  malicious  injuries  to  trees,  where  the 
damage  is  to  the  extent  of  Is.  or  upwards.  We  are 
strongly  inclined  to  think  the  24th  section  was  not 
intended  to  apply  to  injuries  to  trees  at  all;  and  if  the 
injury  be  less  in  amount  than  1^.,  it  is  too  inconsider- 
able to  be  made  the  subject  of  prosecution;  but,  in  any 
Tiew  of  the  case,  we  are  of  opinion,  that  the  24th  sec- 
tion can  only  be  applicable  in  case  the  damage  is  less 
than  1^.  Both  the  convictions  appear  to  have  been 
under  the  24th  section,  but  in  neither  is  the  amount  of 
damage  stated.  The  commitment  also  says  nothing  as 
to  the  amount  of  damage;  it  is,  therefore,  quite  uncertain 
under  which  section  of  the  act  the  offence  of  which  the 
prisoner  had  been  convicted  really  came.  The  conse- 
quences of  a  conviction  under  the  several  sections  are 
Tery  different,  and  entirely  dependent  upon  the  amount 
of  the  damage  done.  We  are,  therefore,  of  opinion,  that 
the  commitment  and  both  convictions  are  defective,  for 
not  shewing  some  specified  amount  of  damage,  that  it 
might  be  known  for  certain  under  which  section  of  the 
statute  the  plaintiff*  has  brought  herself.  The  rule  must 
be  made  absolute. 

Bule  absolute* 
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1840. 


Jan.  30.  The  QuEBN  V.  BoYCE  Combe  and  Others. 

The  8ttt.  14  A.  BULE  had  been  obtained^  under  the  statute  1 1  & 
S^'eVn?'  12  Vict.  c.  44,  calling  upon  Boyce  Combe,  one  of  the 
(ThcM^-  Metropolitan  police  magistrates,  and  Thomas  Elliott 
ing  Act),  pro-  Price  and  Alfred  Sweeting,  churchwardens  of  the  parish 
•onTbringmg'  of  St.  Andrew,  Holbom,  in  the  county  of  Middlesex,  to 
woiTMidthird-  ®^®^  cause  why  the  said  Boyce  Combe  should  not  give 
engine,  to  atsiat  his  approbation  and  consent  to  payment  being  made  by 
ing  a  fire,  shall  the  sdd  churchwardens  of  the  sum  of  20^.,  or  such  less 
rewwd  not  ex  *  8^™^  ^  ^®>  ^^  ^'^  Boyce  Combe,  should  fix,  to  Thomas 
cwdingaMr-  Loader,  the  engine-keeper,  who  brought  the  second 
paid  by  the       large  engine,  on  the  20th  November  last,  to  extinguish 

churchwardens         ^  «  •      ^-^        «*i  •i         /•  *  •% 

or  oTcrseers  of  &  fire  at  a  house  m  (xray  s-mn-lane,  m  the  aforesaid 
^kcTlSer^Ae  P»"*^  ™^®^  *®  provisions  of  the  14  Geo.  3,  c.  78, 

fire  happened,      g,  73, 
subject  to  the 

«pproTal  of  a  It  appeared  that  the  churchwardens,  being  applied  to 

jawrf,  that,ln  by  the  engine-keeper,  declined  to  take  any  proceedings 

^  *^*  ^^^S  before  the  ma^strate  in  respect  of  the  payment  of  the 

to  fix  the  reward.     The  churchwardens  were  summoned   before 

reward,  they  the  m^strate,  who,  after  hearing  the  case,  said  he  re- 

moned  bcfwe  a  ^^sed  his  consent  and  approbation  on  the  ground  that 

magistrate,  who  he  had  no  jurisdiction  to  consent  to  the  churchwardens 

may  fix  a  snm  ^  "  t  •       1 

which  in  his       paying  a  siun  not  exceeding  20^.  to  the  engine-keeper, 
Mpear  reason-    unless  such  application  was  made  to  him  for  that  purpose 
Held  also      ^^  ^^  churchwardens,  which  they  declined  doing. 

that  the  church- 
wardens and  LtLsh  now  shewed  cause. — The  words  of  section  76 

oyerseers  still 

retain  the  are,  ^^  that  the  engine-keeper  which  first  brings  a  parish 

a  special  rate  to  engine,  or  other  large  engine,  to  help  to  extinguish  any 
exp^s^^der  ^^  happening  within  the  limits  aforesaid,  if  in  good 
the  provisions     order,  and  complete  with  a  socket,  hose,  &c,  shall  be 

oftheHGeo.  y  r 

3,  c.  78,  al- 

though  by  a  local  act  sach  parish  may  be  united  with  another  for  supporting  the  poor,  »nJ 

the  powers  of  parish  officers  for  that  purpose  Tested  in  guardians. 
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paid  any  sum  not  exceeding  30s. ;  to  the  keeper  of  the  1849. 
second  parish  engine,  or  other  large  engine,  &c.,  shall  be  xhe  Qubjik 
paid  any  sum  not  exceeding  20*. ;  every  such  payment  combb 
to  be  made  by  the  churchwardens  of  each  parish,  or  by 
the  overseers  of  the  poor  of  every  such  precinct  or  place 
not  having  any  churchwarden."  The  clause  then  goes 
on  to  provide,  that  in  default  of  payment  such  reward 
shall  be  recovered  by  distress  and  sale  of  the  goods  of 
such  churchwarden  or  overseer.  The  engine  in  respect 
of  which  this  reward  is  claimed  belongs  to  the  fire  bri- 
gade, which  has  been  established  since  the  Building  Act 
passed,  and  the  words  ^^  other  large  engine"  must  mean 
other  parish  engine:  this  person,  therefore,  is  not  entitled 
to  any  reward.  Under  this  statute  it  is  the  duty  of  the 
churchwardens,  judging  firom  all  the  circumstances  of  the 
case,  to  ascertain  whether  the  party  applying  was  enti- 
tled to  any  reward,  and  to  ascertain  the  amount  of  that 
reward,  and  then  the  magistrate  is  called  upon  to  give 
his  sanction  to  the  payment  of  such  reward.  But  it  is 
not  until  such  proceedings  have  been  instituted  by  the 
churchwardens  that  the  magistrate  has  any  jurisdiction 
to  act 

HumfretfBnd  Huddlestouy  in  support  of  the  rule. — It 
was  not  denied,  when  the  case  was  before  the  magistrate, 
that  T.  Loader  was  the  person  who  brought  the  second 
engine  to  the  fire,  nor  was  any  reason  assigned  why  he 
should  not  receive  some  reward;  but  it  was  said  the 
magistrate  had  no  jurisdiction  unless  the  churchwardens 
first  initiated  the  proceedings.  The  statute  provides 
that  the  reward  may  be  levied  by  distress  on  the  goods 
of  the  churchwardens ;  and  it  would  be  a  most  imreason- 
able  construction  of  the  statute  to  hold  that  the  church- 
wardens must  commence  the  proceedings,  and  that  the 
power  of  the  magistrate  is  merely  to  sanction  the  pay- 
ment of  a  sum  so  awarded.     Such  a  construction  would 


•  r 
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1840.        constitute  the  parish  officers  sole  judges  whether  any 
The  Queen    reward  should  be  given,  and  so  entirely  defeat  the  in- 
CoM BE       tention  of  the  legislature. 

Lord  Denman,  C.  J. — I  think,  under  the  circum- 
stances here  stated,  that  the  magistrate  was  bound  to 
exercise  a  discretion,  and  either  to  give  the  sum  named 
in  the  statute,  or  such  sum  as  might  appear  to  him  to  be 
reasonable. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  per- 
son who  brings  the  second  engme  to  a  fire,  as  this  peiv 
son  appears  to  have  done,  is  absolutely  entitled  to  some- 
thing, which  is  to  be  paid  by  the  churchwardens;  but,  to 
prevent  any  exorbitant  claim  being  made,  the  legislature 
has  said  that  the  payment  should 'have  the  consent  and 
approval  of  a  magistrate.  The  engine-keeper  must  ap- 
ply to  the  parish  officers  in  the  first  instance,  and  if  they 
refuse  he  must  summon  them  before  a  magistrate ;  and 
then,  if  they  will  not  name  a  sum,  he  must,  in  the  exer- 
cise of  his  discretion,  fix  the  amount  of  the  reward. 

WiOHTMAN,  J. — There  is  clearly  something  due  under 
this  act  of  parliament;  and,  if  the  churchwardens  will 
not  make  the  application,  it  is  competent  for  the  engine- 
keeper  to  do  so,  and  then  it  is  for  the  magistrate  to  say 
what  simi  should  be  paid. 

Lush, — This  parish  of  St  Andrew,  Holborn,  is  united, 
under  a  local  act  (a),  with  St.  George  the  Martyr,  and 
the  powers  of  the  churchwardens  and  overseers  to  make 
a  rate  is  superseded,  and  the  powers  vested  in  the  guar- 
dians of  the  united  parishes.  These  persons,  therefore, 
have  no  means  of  obtaining  funds  out  of  which  to  pay 
this  reward. 

(a)  yi  Greo.  iv,  c.  186. 


> 
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Per  Curiam. — The  rating  under  the  local  act  is  for        1849. 
the  relief  of  the  poor.     The  parish  officers  have  power     The  Queen 
to  make  a  sped^l  rate  for  the  purposes  of  the  building 
act;  which  power  is  not  taken  away  by  the  local  act. 

Bule  absolute. 


V, 
COMBB. 


The  Queen  v.  Whittles.  "^^w-  31. 


O 


'N  appeal  against  an  order  under  the  hands  and  seals  Where  the  cap. 

_  ,  ,  tion  of  sn  order 

of  two  of  her  Majesty's  justices  of  the  peace  for  the  in  bastardy 
county  of  Lancaster,  whereby  they  adjudged  the  de-  \,^  made Vt  a 
fendant  to  be  the  father  of  an  illegitimate  child,  the  ptty  session  of 

^    °  ^    /  her  Majesty's 

sessions  confirmed  the  order,  subject  to  the  opinion  of  justices  of  the 
this  Court  on  the  following  case : —  county  df&c., 

This  appeal,  which  came  on  to  be  tried  at  the  general  )l^^^  \^^ 
quarter  sessions  for  the  county  of  Lancaster  at  Preston,  sessional  divi- 
on  the  6th  January,  1847,  was  an  appeal  against  the  the  said  county, 

o  11       •  1  at  H.  aforesaid, 

foUowing  order :—  „d  it  .pp..^ 

that  there  was 
Lancashire,  to  wit. — At  a  petty  sessions  of  her  Majesty's  no  petty  ses- 

jostices  of  the  peace  for  the  county  of  Lancaster,  holden  in  and  "^PJL**  1*^"*^** 

for  the  petty  iessianal  division  o/Haslingden^  in  the  said  county y  at  xhere^fu  a 

HasUngden  aforesaid,  on  the  12th  day  of  December,  a.d.  1846,  petty  sessional 

before  us,  the  Rev.  W.  G.,  clerk,  and  W.  T.,  Esq.,  two  of  her   «^^?°  ?^.^" 

Mftjesty^s  justices  of  the  peace  for  the  said  county.    Whereas  one  ^ij^^ed  H.  and 

Alice  Aah worth,  single  woman,  residing  at  Newhall-hey,  within  its  neighbour- 

this  division^  being  with  child,  did,  on  the  22nd  October,  a.d.  ?»oo?»  w»dthe 

1846,  make  application  to  the  Rev.  W.  6.,  clerk,  one  of  her  Ma-  {q^^^  ^^  ^^^^^ 

were  resident  in 
H.,  and  that  they  nsually  acted  at  H.,  which  was  one  of  the  places  within  the  petty  sessional 
division  of  L.  B.,  for  divers  townships  in  the  neighbourhood,  including  the  place  where  the 
woman  resided  and  the  town  of  H.,  and  the  court  of  quarter  sessions  decided  that  by 
the  words  **  a  petty  ses^ion  holden  in  and  for  the  petty  sessional  division  of  H."  they  under- 
stood the  petty  session  in  and  for  the  petty  sessional  diyision  of  L.  B.  holden  at  H.,  and 
coofirmed  the  order : — 

Hsldt  1,  that  the  description  of  the  petty  sessional  division  in  the  caption  was  incor- 
rect, and  that  the  order  was  bad. 

Heldf  2,  that  no  justices  could  have  jurisdiction  originally  but  those  who  acted  for  the 
petty  sessional  division  in  which  the  woman  who  applies  for  the  summons  resides. 

HMf  3,  that  the  court  of  quarter  sessions  was  right  in  taking  judicial  notice  of  the  petty 
•esiional  division. 

VOL.  IIL  Q  Q  N.  8.   C. 
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1849. 


The  QuKBN 

r. 
Whittlbb. 


jesty's  justices  of  the  peace  acting  for  this  division,  for  a  summons 
to  be  served  upon  one  Henry  Whittles,  &c.,  whom  she,  (being 
duly  sworn  before  the  said  W.  G.),  upon  her  oath,  stateth  to  be 
the  father  of  the  child  with  which  she  was  then  pregnant ;  and 
the  said  justice  thereupon  issued  his  summons  to  the  said  H.  W. 
to  appear  at  a  petty  sessions  to  be  holden  on  this  day,  for  this  divi- 
sion in  which  the  said  justice  usually  acts,  to  answer  her  com- 
plaint touching  the  premises  :  and  whereas  the  said  Alice  hath 
been  lately  delivered  of  a  bastard  child  :  and  whereas  the  said 
H.  W.  having  been  duly  served  with  the  said  summons,  and  now 
appearing  in  pursuance  thereof;  and  the  said  Alice  having  now 
applied  to  us,  the  justices,  in  petty  sessions  assembled,  for  an 
order  upon  the  said  H.  W.,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 


The  order  then  adjudged  that  he  was  the  father,  and 
ordered  him  to  pay  certain  sums  of  money.  At  the 
hearing  of  the  appeal,  the  coimsel  for  the  appellant  con- 
tended that  the  order  was  bad,  because  it  purported  to 
have  been  made  at  a  petty  sessions  of  her  Majesty's 
justices  of  the  peace  for  the  county  of  Lancaster^  holden 
in  and  far  the  petty  sessional  division  of  HasKngden,  in 
the  said  county^  offering  to  prove  by  evidence  that  there 
was  no  petty  sessional  division  of  Haslingden,  in  the 
county  of  Lancaster.  He  admitted  that  there  was  a 
petty  sessional  division  of  the  county  called  the  divi- 
sion of  Lower  Blackburne,  at  several  places  within  which 
division  sittings  of  the  justices  as  petty  sessions  had  been 
for  some  time  past,  in  fact,  held,  and  that  the  petty 
sessions  holden  at  Haslingden,  at  which  the  order  was 
made,  was  one  of  such  petty  sessions,  but  no  petty  ses- 
sional division  of  Haslingden  had  been  ever  formed  under 
the  provisions  of  the  act  9  Geo.  4,  c.  43,  or  of  the  act 
6  &  7  WiU..4,  c.  114,  amending  the  same.  The  court  of 
quarter  sessions  adjudged  that  it  would  take  judicial 
notice  of  the  petty  sessional  divisions  of  the  said  county. 
It  was  then  agreed  and  admitted  by  and  between  the 
said  parties,  appellant  and  respondent^  and  recognised 
by  the  Court,  that  the  said  W.  G.,  clerk,  and  the  sidd 


Whittlbb. 
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W.  T.,  Esq.,  the  justices  aforesaid,  were  respectively  in  1849. 
the  commission  of  the  peace  for  the  whole  county  of  xhe  Qubsn 
Liancaster,  and  were  respectively  residents  of  and  in  the 
township  of  Haslingden,  in  the  said  county,  and  had 
before  then  been  long  used  and  accustomed  to  act,- and 
then  usually  did  act,  as  such  justices  as  aforesaid,  for 
divers  townships  in  the  said  county,  in  the  neighbour- 
hood of  the  town  of  Haslingden,  including  amongst  such 
townships,  as  well  the  township  of  Newhall-hey,  as  the 
township  and  town  of  Haslingden  aforesaid,  all  in  the 
said  county  of  Lancaster.  The  court  of  quarter  sessions 
ruled  and  determined  that  as  one  of  the  petty  sessional 
divisions  of  the  county  of  Lancaster  is  usually  called  the 
division  of  Lower  Blackbume,  and  known  by  that  name, 
and  as  several  petty  sessions  of  the  peace  are  held  within 
that  division,  one  of  which  is  held  at  Haslingden,  it 
therefore,  upon  reading  the  words  ^^  a  petty  sessions 
holden  in  and  for  the  petty  sessional  division  of  Hasling- 
den," understood  by  those  words  a  petty  sessions  holden 
in  and  for  the  petty  sessional  division  of  Lower  Black- 
bume, holden  at  Haslingden,  and  overruled  the  appel- 
lant's objection  ;  and,  after  hearing  evidence  in  support 
of  and  against  the  said  order,  it  confirmed  the  same,  with 
costs,  subject  to  a  case  for  the  opinion  of  this  Court, 
whether,  under  the  circumstances  above  stated,  the  court 
of  quarter  sessions  was  right  in  overruling  the  objec- 
tion. If  this  Court  should  be  of  opinion  that  the  court 
of  quarter  sessions  was  right,  the  order  appealed  against 
and  the  order  of  sessions  to  be  confirmed ;  if  of  opinion 
that  the  .court  of  quarter  sessions  was  wrong,  to  be  set 
aside. 

Whighamy  in  support  of  the  order  of  sessions  (a). — 
There  is  no  misdescription  of  the  petty  sessional  division 

(a)  Before  Lord  Denmatiy  C.  J.,  Coleridge,  Wightman^  and 
ErUy  Js. 

G  o2 


V, 

Whittles. 
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184D.  upon  the  finding  of  tbe  sessions.  The  origin  of  petty 
The  QuEBN  sessions  appears  to  have  arisen  from  the  courts  of  quarter 
sessions  throughout  the  kingdom  dividing  their  respec- 
tive counties  into  districts,  in  each  of  which  the  justices 
residing  in  the  immediate  vicinity  were  by  th^m  ap- 
pointed to  act,  in  all  cases  requiring  two  or  more  jus- 
tices (a).  Now,  there  has  been  no  petty  sessional 
division  of  Haslingden  created  under  9  Geo.  4,  c.  43, 
and  therefore  the  sessions  might  take  judicial  notice  of 
that  division,  which  they  most  probably  had  apportioned, 
and  in  which  these  justices,  as  is  stated  in  the  case^  had 
before  then  usually  acted.  They  might  recognise  it  to 
be  a  division  for  which  petty  sessions  had  been  held ; 
but  there  is  also  a  higher  ground  on  which  this  may  be 
supported.  It  is  found  in  the  case  that  these  justices 
had  been  long  used  and  accustomed  to  act»  and  then 
usually  did  act,  for  certain  townships  at  Haslingden; 
and  it  is  submitted  that  these  townships  became,  by  this 
use,  a  petty  sessional  division  within  the  definition  men- 
tioned in  8  &  9  Vict  c.  10,  s.  10. 

Cowlinffy  contrsL — The  justices  in  making  this  order 
acted  under  the  authority  of  an  act  of  parliament^  and 
therefore  their  jurisdiction  ought  to  appear  upon  the 
face  of  the  order.  They  make  this  order  under  7  &  8 
Vict,  c  101,  s.  2;  and  that  section  enacts,  '^That  the 
woman  is  to  make  application  to  any  one  justice  of  the 
peace  acting  for  the  petty  sessional  division  in  which 
she  may  reside."  Now  it  does  not  appear  upon  the  face 
of  this  order  that  Newhall-hey,  where  the  woman 
resided,  is  within  that  division  of  Lower  Blackbume  for 
which  a  petty  sessions  was  held  at  Haslingden,  according 
to  the  finding  of  the  court  of  quarter  sessions.  Upon 
that  ground,  therefore,  this  order  is  bad ;  but  it  is  also 

(a)  2  Archb.  Justice  of  the  Peace,  464. 
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a  misdedcription,  because  justices,  by  sitting  at  a  parti-         1849. 
cular  place  within  a  county,  cannot  make  a  petty  ses-     The  Queen 
sional  division.     If  they  had  appointed  an  examiner  of    ^h,^|,„. 
vreights  and  balances  for  the  petty  sessional  division  of 
Haslingden,  such  appointment  would  have  been  illegal : 
Rex  V.  The  Justices  of  Devon  (a). 

Cur  adv.  vult. . 

Lord  Denman,  C.  J.^  now  delivered  the  judgment 
of  the  Court  In  this  case  no  magistrates  could  have 
jurisdiction  originally  but  those  who  acted  for  that 
petty  sessional  division  of  the  county  in  which  the  woman 
who  applies  for  the  summons  resides.  Section  10  of 
8  &  9  Vict,  c  10,  shews  that  a  petty  sessional  division 
may,  in  T  &  8  Vict.  c.  101,  mean  two  things;  either 
any  division  in  which  one  or  more  petty  sessions  have 
been  or  shall  be  usually  held,  or  any  division  for  the 
holding  of  special  sessions  formed  under  the  provisions 
of  9  Geo.  4,  c.  43,  or  6  &  7  WiU.  4,  c.  12.  In  the 
present  case  the  order  sets  forth  an  application  by  a 
woman  residing  at  Newhall-hey,  within  the  division  of 
Haslingden,  to  a  magistrate  acting  for  that  division ;  and 
io  the  caption  the  order  is  stated  to  be  made  at  a  petty 
sessions  holden  in  and  for  the  petty  sessional  division  of 
Haslingden.  Upon  an  appeal  it  was  objected  there  was 
no  such  petty  sessional  division,  and,  consequently,  that 
the  order  was,  on  the  face  of  it,  made  without  jurisdic-. 
tion.  The  court  of  quarter  sessions  properly  held  they 
would  not  require,  or  indeed  receive,  evidence  as  to 
petty  sessional  divisions  in  their  county,  but  would  take 
judicial  notice  of  them ;  and  acting  on  the  agreement  of 
the  parties,  and  on  the  recognition  of  the  sessions,  it  was 
taken,  and  is  to  be  taken  by  us  now,  that  the  justices 
were  resident  in  the  township  of  Haslingden ;  that  they 

(a)  1  B.  &  A.  588. 
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1849.  usually  acted  for  divers  townships  in  the  neighbourhood. 
The  Queen  including  as  well  Newhall-hej  as  the  town  of  Hasling- 
Whittl  ^^^  itself;  that  there  is  a  petty  sessional  division  called 
the  Lower  Blackbume  division,  within  which  several 
petty  sessions  are  held,  and  one  of  them  at  Haalingden. 
Upon  these  facts  the  sessions  have  not  found  that  there 
is  a  petty  sessional  division  of  Haslingden ;  on  the  con- 
trary, they  may  be  said  to  find  that  Haslingden  and  its 
neighbourhood  formed  part  of  another  recognised  petty 
sessional  division ;  but  they  have  determined  that  by  the 
words,  '^  a  petty  sessions  holden  in  and  for  the  petty 
sessional  division  of  Haslingden,'*  they  understood  the 
petty  sessions  holden  in  and  for  the  petty  sessional  divi- 
sion of  Lower  Blackbume,  holden  at  Haslingden.  On 
this  ground  alone  they  confirmed  the  order,  and  say,  if 
they  were  wrong  the  order  is  to  be  set  aside. 

It  was  hardly  contended  on  the  argument  that  this 
mode  of  supporting  the  order  could  be  maintained ;  the 
jurisdiction  must  appear  on  the  face  of  the  order,  not  so 
much  for  the  satisfaction  of  the  superior  courts  before 
which  it  may  be  brought,  but  that  the  party  who  is  to 
be  affected  by  it  may  see  on  the  face  of  the  document 
that  it  is  one  which  he  is  bound  to  obey ;  and,  however 
technical  and  beside  the  merits  an  objection  of  this  sort 
may  seem  in  any  particular  instance,  the  principle  is 
important,  and  the  principle  cannot  be  maintained  with 
the  stead^iess  which  is  essential  to  its  working  usefully, 
if  we  are  to  strain  the  law,  or  seek  to  strain  it,  with  a 
view  to  give  effect  to  what  we  may  conceive  the  justice 
of  any  particular  case. 

On  this  short  ground  alone  the  rule  might  well  be 
made  absolute ;  but  we  must  add,  that  we  do  not  agree 
with  the  argument,  that  the  holding  of  a  petty  sessions 
created  a  petty  sessional  division.  The  fallacy,  on 
which  the  argument  in  support  of  the  order  turned,  lies 
in  confounding  the  holding  of  the  petty  sessions  with 
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the  existence  of  a  petty  sessional  division.     Whenever        1840. 
two  magistrates  meet^  and  under  and  by  virtue  of  their    j^^^  Qubbn 
commission  transact  such  budiness  as  they  are  competent  ^' 

to  transact,  they  then  hold  a  petty  sessions,  if  it  be  not 
a  general  quarter  or  special  sessions  ;  but  the  place  at 
which  they  so  meet,  if  they  meet  there  ever  so  many 
times,  does  not  thereby  become  a  petty  sessional  divi- 
sion, nor  by  any  act  or  acts  of  their  own  can  they 
make  it  so^  if  such  place  be  clearly  within  the  ambit 
and  parcel  of  a  division  already  recognised.  On  this 
pointy  the  language  otBayley^  J.,  in  Rex  v.  The  Justices 
of  Devon  (a),  is  very  important.  There  it  appeared, 
that  two  magistrates,  without  the  assent  or  knowledge 
of  the  other  magistrates  of  the  existing  division,  at- 
tempted to  create  a  similar  one  within  it,  and  they  had 
gone  on  holding  sessions  there  for  five  or  six  years. 
Bayletfy  J.,  said,  "  The  body  of  magistrates  in  a  large 
division  cannot  be  subdivided  in  this  way  ;  a  subdivision 
should  at  least  be  made  by  consent  of  the  whole  body, 
at  their  petty  sessions.  For  if  these  two  magistrates 
may  thus  subdivide  themselves,  any  other  two  might  do 
the  same,  and  so  the  whole  division  would  be  separated 
into  small  districts,  and  great  inconvenience  would  be 
produced."  This  was  said  before  the  passing  of  the  9  Geo. 
4,  c  43.  The  argument  is  much  stronger  since  the  pass- 
ing of  that  act,  for  that  act  provides  a  regular  mode.  By 
section  6, "  new  divisions  may  be  made,  within  which  all 
matters  and  things  which  by  law  then  were,  or  there- 
after might  be,  required  to  be  transacted  or  determined 
within  the  divisions  within  which  the  same  shall  have 
arisen,  or  the  parties  therein  concerned  inhabit  or  exer- 
cise their  trade  or  calling,  and  by  or  before  one,  two,  or 
more  justices  of  the  peace  dwelling  or  usually  acting 
within  the  same,  shall  be  transacted  and  determined," 

(a)  1  B.  &  A.  588. 


V. 

Whittles. 
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1849.        &c.     These  words  cannot  be  limited  in  their  constrao- 
The  QuBBN     ^^^^  ^  ^^^  formation  of  merely  special  sessioDal  divi- 
sions, and  they  certainly  are  not  so  limited  in  practice. 
If  we  are  to  look  to  the  policy  of  the  thing;  few 
things  can  be  more  mischievous  than  to  encourage  the 
unauthorised  formation  of  petty  sessional  divisions,  to 
be  attended  by  a  small  number  of  magistrates.    But,  as 
regards  the  case  in  hand,  there  seems  no  evidence  that 
such  a  thing  has  been  thought  of  or  attempted ;  the  two 
justices  clearly  thought  themselves  acting  in  and  for  a 
larger  and  recognised  division ;  they  had  a  right  to  hold 
their  sessions  for  that  division  where  they  have  held  it ; 
but  they  have,  or  their  clerk  has  made,  in  this  particular 
instance,  a  mistake  in  the  name  of  the  division.     When 
the  bastardy  acts  speak  of  a  division  within  which  a 
person  dwells  or  a  magistrate  usually  acts,  they  clearly 
speak  of  a  district  with  some  known  limits.    We  cannot 
say  that  we  sec  such  a  division  here.     It  is  clear  that 
it  was  but  a  place  within  another  division,  having  cer- 
tain limits,  in  which  division   petty  sessions  for  the 
whole  division  are  held  at  more  than  one  place,  Has- 
lingden  being  one  of  those  places.     This  rule,  there- 
fore, must  be  made  absolute. 

Orders  quashed. 
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1849. 


Court  of  (Dtimmal  Appeal. 
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The  Queen  v.  Read  and  Others.  Jan.  20. 

A.T  the  general  quarter  sessions  for  the  county  of  Where  three 
Surrey,  holden  on  the  2nd  of  January,  1849,  George  dictecTfora*' 
Head,  aged  thirteen,  Ralph  Read,  aged  twelve,  and  ^^^^^1^?' 
John  Barlow,  aged  eleven  years,  were  charged  in  the  ^^e  age  of 

,  ,  nine  yean,  and 

same  indictment  with  a  common  assault  on  Elizabeth  it  was  proYed 
Ellen  Searle,  a  girl  of  the  age  of  nine  years.  It  was  j^^  connexion 
proved  at  the  trial  that  the  four  parties  went  into  a  y^thher.butthe 

*  «  *  ^       jury  found  that 

hay-loft,  when  each  of  the  three  boys  had  connexion  the  was  an  as- 
with   the   girl,   and  penetration  was  effected  in  each  —Held,  that 
case.     When  the  boys  first  began  to  take  liberties  the  pro^'J^eln " 
girl   shewed   some   unwillingness,  but  eventually  she  dieted, 
ceased  to  offer  any  opposition,  and  apparently  assented. 
The  verdict  of  the  jury  was  "  Guilty,  the  child  being 
an  assenting  party,  but  that  from  her  tender  years  she 
did  not  know  what  she  was  about." 

The  question  reserved  for  the  opinion  of  the  Court 
is,  whether,  under  the  peculiar  circumstances  of  the 
case,  the  girl,  being  of  the  age  of  nine  years  only,  ac- 
tually did  give,  or  was  competent  to  give,  such  assent 
to  the  act  in  question  as  to  invalidate  the  conviction  for 
a  common  assault 

Needhaniy  for  the  prisoners. — Boys  of  this  age  could 
not   commit   a   rape   by  law.     {Parke^  B. — Regina  v. 
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1849.        Martin  (a)  decides  this  point]     [He  was  here  stopped 
by  the  Court.] 

C  Robinson^  for  the  prosecution.— pThe  question  is, 
whether  a  child  of  this  tender  age  can,  in  law,  give 
consent  to  an  assault  of  this  description  upon  her.  In 
cases  of  rape  upon  a  cliild  of  this  age  she  cannot  give 
consent;  and  if  the  crime  be  completed  it  is  felony. 
The  law  then  prevents  her  consenting  to  a  felony  of 
this  description,  and  she  cannot  therefore  consent  to  an 
assault.  \Parhey  B. — How  do  you  distinguish  this  case 
from  Regina  v.  Martin  f\  In  that  case  there  were  two 
counts,  one  char^g  the  prisoner  with  an  assault  upon 
the  girl,  who  was  stated  to  be  between  ten  and  twelve 
years  of  age,  and  the  other  with  a  common  assault ; 
here  the  prisoners  are  charged  with  a  common  assault 
only,  and  she  is  only  nine  years  of  age.  [AlderMoUy  B. 
— The  judges  there  said  that  the  proper  charge  would 
have  been  of  a  misdemeanour  in  attempting  to  commit 
«  statutable  offence.]  The  jury  found,  that  though  she 
assented  she  did  not  know  what  she  was  about;  and 
that  brings  it  within  the  class  of  cases  where  prisoners 
have  been  convicted  of  an  assault  though  there  was 
assent.  Thus,  in  Regina  v.  Williams  (b\  and  Regina  v. 
Saunders  (c),  the  prisoner  was  convicted,  though  there 
was  consent,  on  the  ground  that  he  had  practised  a 
fraud  upon  the  woman.  The  jury  here  had  an  oppor- 
tunity of  judging  of  the  girl's  intellect,  and  have  found 
that  she  was  so  young  that  she  did  not  know  what  she 
was  doing. 

Lord  Denman,  C.  J. — I  think  that  the  jury  would 
have  been  justified  in  finding  the  prisoners  guilty  of  an 

(a)  2  Mood.  C.  C.  123.  (b)  8  C.  &  P.  286. 

(c)  8  C.  &  P.  206. 


> 
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assault,  if  the  original  liberty  had  been  taken  with  the        1849. 

girl  without  her  consent ;  but  if  she  gave  an  assent  it  The  Qubkn 
is  no  assault. 


v. 
Read. 


Parke^  B.,  Alderson,  B.,  Colbridoe,  J.,  and  Colt- 
fiiAN^  J.9  concurred. 

Judgment  for  the  prisoners. 


The  Queen  v.  John  Hall.  Jan.  20. 

J  OHN  HALL  was  tried  at  the  last  Christmas  q^uar-  A  servant  em- 
ter  sessions  for  the  borough  of  Hull,  on  an  indictment  tallow-chandler 
charging  him  with  stealing  fat  and  tallow,  the  property  JJ^from  Sb™* 
of  John  Atkin.  foo"  in  which 

It  was  kept  to 

John  Atkin,  the  prosecutor,  is  a  tallow-chandler,  and  another  in 
the  prisoner,  at  the  time  of  the  alleged  offence,  was  a  pair  of  scales, 
servant  in  his  employment     On  the  morning  of  the  J^^'ht^t^ 
6th  of  December  last,  the  prosecutor,  in  consequence  of  master  was 
something  that  had  occurred  to  excite  his  suspicions,  weighed,  and 
marked  a  quantity  of  butcher's  fat  which  was  deposited  ^^^  Lnd^the* 
in  a  room  immediately  above  the  candle-room  in  his  i"'^  fo«n<*  the 

•'  ^  prisoner  goiltf, 

warehouse.     In  the  latter  room  was  a  pair  of  scales  being  told  that 
used  in  weighing  the  fat  which  the  prosecutor  bought  Urceny  ifthej 
for  the  purposes  of  his  trade.    At  noon,  the  foreman  and  J^^he  w*i^- 
the  prisoner  left  the  warehouse  to  go  to  dinner,  when  moved  it  with 

^  ,,,,_  -i.-ii,  1       ^®  intention  of 

the  former  locked  the  doors,  and  earned  the  keys  to  the  selling  it  to  his 
prosecutor.  At  that  time  there  was  no  fat  in  the  scales,  "wl^'^hwl  been 
In  about  ten  minutes  the  prisoner  came  back,  and  asked  f^*  *°  ^^  '^ 

*■  butcher,  and 

for  the  keys,  which  the  prosecutor  let  him  have.     The  with  the  inten- 
prosecutor  watched  him  into  the  warehouse,  and  saw  pnatingthc 
that  he  took  nothing  in  with  him.     In  a  short  time  he  P^^^^,!!''" 
returned  the  keys  to  the  prosecutor,  and  went  away,  ^^^^y  **>*'  ^»« 

t  .  ,  was  properly 

The  prosecutor  then  went  into  the  candle-room,  and  convicted. 
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1849.         found  that  all  the  fiit  which  he  had  marked  had  been 
The  QusBN     removed  from  the  upper  roorn^  and,  after  having  been 

Hall  P^^  ^^^  ^  ^^'  ^^  '^^^^  placed  in  the  scales  in  the 
candle-room.  The  prosecutor  then  went  into  the  street, 
and  waited  until  a  man  of  the  name  of  Wilson  came  up, 
who  was  shortly  followed  by  the  prisoner.  The  latter, 
on  being  asked  where  the  fat  came  from  that  was  in  the 
scales,  said  it  belonged  to  a  butcher  named  Robin- 
son ;  and  Wilson,  in  the  prisoner's  presence,  said  he 
had  come  to  weigh  the  fat  which  he  had  brought  from 
Mr.  Robinson's.  The  prosecutor  told  Wilson  that  he 
would  not  pay  him  for  the  fat  until  he  had  seen 
Mr.  Robinson,  and  lefl  the  warehouse  for  that  purpose. 
Wilson  immediately  ran  away,  and  the  prisoner,  after 
offering  to  the  prosecutor's  wife  to  tell  all  about  it  if 
he  was  forgiven,  ran  away  too,  and  was  not  appre- 
hended until  some  time  afterwards,  at  some  distance 
from  Hull. 

I  told  the  jury  that  if  they  were  satisfied  that  the 
prisoner  removed  the  fat  from  the  upper  room  to  the 
candle-room,  and  placed  it  in  the  scales,  with  the  inten- 
tion of  selling  it  to  the  prosecutor  as  fat  belonging  to 
Mr.  Robinson,  and  with  the  intention  of  appropriating 
the  proceeds  to  his  own  use,  the  offence  amounted  to 
larceny. 

The  jury  found  the  prisoner  guilty. 

T.  C.  Granger,  Recorder  of  HulL 

Dearslyy  for  the  prisoner. — It  is  submitted  that  this 
is  not  larceny.  In  larceny  there  must  be  three  ingre- 
dients :  first,  the  asportavit ;  secondly,  the  lucri  causa ; 
thirdly,  an  intention  permanently  to  deprive  the  owner  of 
the  property.  [Parke,  B. — It  is  expressly  decided  that 
there  need  be  no  lucri  causa.]  Here  there  was  no  in- 
tention permanently  to  deprive  the  owner  of  his  pro- 
perty— he  intended  to  restore  it  again ;  and  tlie  repre- 
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sentation  that  it  belonged  to  Robinson  was  a  mere        IS^^  ^ 
fraud.     [^CoUmaUy  J. — If  one  takes  a  horse  from  me.    The  Qossn 
and  so  disfigures  it  that  I  know  it  not,  and  offers  to        hall. 
8€ll  it  to  me,  is  he  not  indictable  for  larceny  ?     Alder' 
soHy  B. — If  a  man  picks  another's  pocket  of  a  five-pound 
note,  and  afterwards  •  offers  it  to  the  same  man  to  be 
changed,  is  that  not  larceny?]     It  should  have  been 
stated  in  the  case  that  the  prisoner  would  have  removed 
it,  if  the  master  had  refused  to  purchase.     There  must 
be  an  intention  to  deprive  the  owner  of  the  very  goods 
themselves,  and  not  only  of  the  worth  of  them. 

Lord  Denbian,  C.  J. — The  taking  of  the  goods  is 
admitted ;  and  the  simple  question  is,  if  the  prisoner 
took  them  animo  furandi.  I  know  no  mode  so  certain 
of  depriving  another  of  his  property  as  by  first  taking 
and  afterwards  selling  it 

Pabke,  B. — This  case  clearly  falls  within  the  defini- 
tion of  larceny.  There  is  no  doubt  of  the  intention  to 
deprive  the  owner  of  his  property  at  the  moment:  and 
it  is  dear,  that,  if  the  fat  had  not  been  bought,  the  pri- 
soner would  have  removed  it  This  differs  clearly  from 
HoUoway's  case  (a) y  where  the  intent  of  the  prisoner  was 
always  to  allow  it  to  be  his  master's  property. 

Aldebson,  B. — Can  any  one  doubt  that  if  A.  take 
B.'8  property,  and  will  only  return  it  on  condition 
of  being  paid  its  full  value,  A.  is  guilty  of  larceny  ? 

Coleridge,  J.,  and  Coltman,  J.,  concurred. 

Judgment  for  the  Crown* 


(a)  Next  case. 
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Jan.  20.  The  QUEEN  V,  WlLLIAM  HoLLOWAY. 

Where  a  work.  X  HE  prisoner,  William  HoUowaj,  was  indicted  at 
employed  to^  ^^  general  quarter  sessions  holden  in  and  for  the  borou^ 
toiS^e'^'^Md'*  ^^  Liverpool,  4th  December,  1848,  for  stealing  within 
was  paid  ac      the  jurisdiction  of  the  Court  120  skins  of  leather,  the 

cording  to  the  >,  _,.  ^  .  . 

number,  clan-  property  01  Ihomas  Barton  and  another, 
tidned  from  the      Thomas  Barton  and  another  were  tanners,  and  the 

warehonae,  prisoner  was  one  of  many  workmen  employed  by  them 

were  itowed  by  at  their  tannery  in  Liverpool  to  dress  skins  of  leather. 

they  were  The  skins  when  dressed  were  delivered  to  the  foreman, 

^J[^|Sj'  ^.  and  every  workman  was  paid  in  proportion  to  and  on 

skins,  but  the  account  of  the  work  done  by  himself.     The  skins  of 

he  did  not  in-  leather  were  afterwards  stored  in  the  warehouse  of 

^smftom^e  Thomas  Barton  and  another,  adjoining  to  the  workshop. 

tannery,  and  T^g  prisoner,  by  opening  a  window  and  removing  an 

elsewhere,  but  iron  bar,  got  access  clandestinely  to  the  warehouse  and 

tion  in  taking  Carried  away  the  skins  of  leather  mentioned  in  the  in- 

deUrertfiem  to  ^<^*''^6^^t>  ^^^  which  had  been  dressed  by  other  work- 

the  foreman.  men.     The  prisoner  did  not  remove  the  skins  from  rfie 

and  get  paid  for 

them  as  if  they  tannery,  but  they  were  seen  and  recognised  the  follow- 
work,  and  In  ^°8  ^7  ^*  ^^  perch  or  placc  where  he  usually  worked 
^^r'^A  *°to  ^^  ^^®  workshop.  It  was  proved  to  be  a  common  prac- 
the  possession  tice  at  the  tannery  for  one  workman  to  lend  work — that 
—Held,  that  it  is  to  Say,  skius  of  leather  dressed  by  him — ^to  another 

workman,  and  for  the  borrower  in  such  case  to  deliver 
the  work  to  the  foreman,  and  get  paid  for  it  on  his  own 
account  and  as  if  it  were  his  own  work. 

A  question  of  fact  arose  as  to  the  intention  of  the 
prisoner  in  taking  the  skins  from  the  warehouse.  The 
jury  found  that  the  prisoner  did  not  intend  to  remove 
the  skins  from  the  tannery  and  dispose  of  them  else*- 
where,  but  that  his  intention  in  taking  them  was  to  de- 
liver them  to  the  foreman,  and  to  get  paid  for  them  as 


was  not  lar. 
ceny. 
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if*  they  were  his  own  work,  and  in  this  way  he  intended         1B49. 
the  skins  to  be  restored  to  the  possession  of  his  masters.     The  Qubbm 
The  jury,  under  the  direction  of  the  Court,  found  the     holloway. 
prisoner  guilty. 

The  question  is,  whether  on  the  finding  of  the  jury 
the  prisoner  ought  to  have  been  convicted  of  larceny. 

Gilbert  Henderson, 
Kecorder  for  the  borough  of  Liverpool. 

Lowndesy  for  the  prosecution. — ^It  is  submitted  that 
the  prisoner  is  guilty  of  larceny,  although  the  jury  have 
found  that  he  did  not  intend  to  remove  the  skins  from 
the  warehouse  and  dispose  of  them.  The  distinction 
between  this  case  and  that  of  Regina  v.  Webb  {a) 
is,  that  in  that  case  the  prisoners  were  charged  in  the 
indictment  with  stealing  copper  ore,  the  property  of  cer- 
tain persons  (the  adventurers) ;  but  it  was  proved  that 
it  was  never  taken  from  their  possession,  and  there  was 
no  intention  to  defraud  them,  although  that  happened 
to  be  the  consequence  of  the  act.  Here  there  was  an 
intention  to  defraud  the  master;  and  it  is  submitted  that 
it  is  not  necessary  that  there  should  be  an  intention  to 
deprive  the  owner  permanently  of  his  property.  [Lord 
nenman,  C.  J.— Suppose  a  man  borrows  a  horse  from 
another  intending  to  return  it,  but  not  until  he  had  rid- 
den him  to  all  the  fairs  in  the  country;  would  that 
be  larceny?]  There  the  original  possession  would  be 
lawful.  Various  definitions  of  larceny  are  given  by  the 
old  writers.  It  is  defined  by  Bracten  (b)  to  be  "  frau- 
dulenta  contrectatio  rei  alieni  cum  animo  furandi,  invito 
iUo  domino  cujus  res  ilia  fuerit."  By  Coke(c)  it  is 
defined  a  felonious  and  fraudulent  taking  and  carrying 
away,  by  any  man  or  woman,  of  the  mere  personal  goods 
of  another ;  and  Blackstone  defines  it  to  be  ^^  the  felo- 

(a)  1  Mood.  C.  C.  431 .       (Jb)  De  Coronlt,  lib.  3,  c.  32,  fol.  160  b. 

(e)  3  iDst.  107. 
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1849.  nious  taking  and  carrying  away  of  the  personal  goods  of 
The  QuBBN  another."  The  definition  in  the  Mirror  is,  **  Larcine 
HoLLowAY.  ®®*  prisel  d'autre  moveable  corporelle  trecherousement 
contra  la  volontd  de  celui  a  qu'il  est :  pur  male  gaine  de 
la  possession  ou  del  use."  No  mention  is  there  made  of 
the  necessity  of  anj  intention  whoUj  to  deprive  the 
owner  of  the  property,  and  in  this  case  the  possession 
was  obtiuned  fraudulently',  and  the  effect  was  for  a  time 
to  deprive  the  owner  of  the  use  of  it. 

Lord  Denman,  C.  J. — If  I  thought  that  this  was  now 
an  open  question,  I  confess  there  are  many  reasons  for 
calling  this  offence  a  larceny.  It  is,  without  doubt,  a 
depriving  the  owner  of  the  property,  though  but  for  a 
time,  and  there  is  nothing  but  the  intention  of  the  pri- 
soner, as  found  by  the  jury,  which  can  protect  him.  The 
case  I  put  regarding  the  borrowing  of  a  horse  is  a  very 
strong  case,  but  we  cannot  call  it  larceny,  although  the 
owner  may  be  deprived  of  his  property  for  a  time.  In 
late  cases  we  have  expressed  our  opinion  that  there  must 
be  an  intention  in  the  prisoner's  mind  wholly  to  deprive 
the  owner  of  his  property.  Now  here  the  prisoner's  acts 
prove  that  he  had  no  such  intention,  for  he  returns  the 
property  with  his  own  hands.  If  he  had  obtained  any 
money  he  might  have  been  indicted  for  obtaining  it  by 
false  pretences;  but  it  is  much  better  to  adhere  to  csta- 
blislied  rules,  and  we  must  say  that  this  is  not  larceny. 

Parke,  B. — I  am  of  the  same  opinion.  Upon  this 
finding  by  the  jury  we  are  bound  by  the  authorities  to 
say  that  this  is  not  a  larceny.  Various  definitions  have 
been  given  of  the  meaning  of  the  word  "  larceny,"  and 
they  all  agree  so  far  as  is  necessary  to  decide  this  case. 
The  explanation  of  the  words  "  pur  male  gaine,"  from 
the  Mirror,  is  not  clear.  I  think  Mr.  East's  definition  the 
most  correct :  "  The  wrongful  or  fraudulent  taking  and 


HOLLOWAT. 
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carrying  away  by  one  person  of  the  mere  personal  goods  1849, 
of  another,  from  any  place,  with  a  felonious  intent  to  The  Qukbn 
convert  them  to  his  own  use  and  make  them  his  own 
property,  without  the  consent  of  the  owner; "  2  East^ 
P.  C.  553 ;  but  that  definition  is  defective,  because  the 
"w^rongful  taking  is  not  explained.  All  the  cases  on  the 
subject  shew  a  necessity  of  an  intention  wholly  to  de- 
prive the  owner  of  the  property;  but  here  the  intention 
was  merely  to  get  a  higher  reward  than  he  was  entitled 
to.  In  Regina  v.  Webb  the  prisoners  never  meant  to 
deprive  the  owner  of  the  property ;  and  unless  a  pri- 
soner has  the  intention  to  usurp  the  entire  dominion 
over  the  property,  and  wholly  to  deprive  the  owner  of 
it,  it  is  no  larceny.  The  remedy  for  the  apparent  absur- 
dity is  in  the  good  sense  of  a  jury,  who  are  never  in- 
clined to  put  faith  in  these  excuses,  unless,  as  here,  the 
facts  clearly  shew  an  intention  to  return  the  property. 

Aldebson,  B. — I  cannot  distinguish  this  case  from 
that  of  Regina  v.  Webb. 

CoLEBiDGE,  J.,  concurred. 

CoLTMAN,  J. — I  think  that  we  are  not  to  look  at  de- 
finitions so  much  as  cases,  and  see  what  has  been  esta- 
blished as  necessary  ingredients  in  larceny.  I  think  it 
is  a  necessary  ingredient  that  there  should  be  the  inten- 
tion permanently  to  deprive  the  master  of  his  property. 

Conviction  reversed. 


VOI«.  III.  H  U  N.  8.  C. 
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1849. 

Jan,  20.  The  Queen  r.  Robert  Wynn. 

A  person  em.         1  HE  prisoner  was  tried  before  me,  on  the  23rd  Au- 

&wt!office*wa8  P^**  ^'^^  *^  ^^  Central  Criminal  Court,  on  an  indictment 

oUrged  in  an  charging  him  with  stealing,  whilst  employed  in  the  Post- 

taintng  two  Office,  two  post  letters,  containing  one  haif-crown«  one 

with  stealing,  sixpence,  three  postage  stamps,  and  two  sovereigns,  the 

•ecrettn  ^k^  property  of  her  Majesty's  Postmaster-GeneraL    He  was 

post-office  let-  employed  in  the  Post-Office,  and  his  duty  was  to  open 

Will.  4  &  1  the  bags  brought  to  the  particuhir  table  at  which  he  was 

The  jory  found  P^**^^>  take  out  the  letters,  and  separate  them.     The 

that  he  had  Scarborough  bag,  which  contained,  amongst  others,  the 

committed  a 

mistake  in  the  two  letters  described  in  the  indictment,  was  brought  to 
letter  in  ques-  his  table.  He  Opened  it,  took  out  all  the  letters,  and 
^wied*\t*?na  P^*  them  on  the  table  before  him;  twenty  or  thirty 
water.doset,  to  bags  were  opened  on  the  same  table  by  the  prisoner  at 
posed  penalty  the  same  time,  and  the  letter  bills  of  the  several  bags 
such  mistake :  ^^^^  by  him  spread  before  him  on  the  table.  It  then 
▼erdf^'f^Siit^  became  his  duty  to  separate  the  registered  letters  and 
ought  to  be        unpaid  letters  from  the  unregistered  paid  letters,  fold 

the  registered  letters  in  the  bills,  and  place  them  in 
a  drawer.  In  the  course  of  this  separation  he  put  two 
unregistered  letters  in  one  of  the  letter  biUs,  and  some 
of  the  registered  letters  in  their  respective  bills  in  the 
drawer,  from  which  he  afterwards  gave  them  to  the 
register  clerk,  to  check  the  bills  containing  them.  He 
afterwards  put  the  rest  of  the  registered  letters  in  the 
drawer,  and  carried  them,  when  collected,  to  the  register 
clerk.  When  he  had  done  so  he  returned  towards  his 
table,  and  went  to  a  water-closet.  He  was  observed  to 
hold  in  his  hand  what  appeared  to  be  a  bill,  folded  over 
letters ;  was  followed ;  and  after  he  had  placed  himself, 
with  his  breeches  down,  on  the  seat  of  the  water-closet, 
was  observed  to  put  his  hands  between  his  legs.     He 


entered. 
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was  immediatelj  taken  into  custody.     On  his  coming        1849. 
from  the  water-closet,  the  two  letters,  sealed  and  an-    The  Qubsk 
opened,  lay  on  the  paper  contained  in  the  pan.  Wtnn. 

*'  It  appeared  in  evidence,  that  if,  through  neglect,  the 
letters  were  not  accurately  sorted,  the  person  guilty  of 
such  neglect  was  liable  to  be  punished. 

'^  The  jury  found  that  the  prisoner,  having  comnutted 
a  mistake  in  the  sorting  of  the  letters  in  question, 
secreted  them  in  the  water-closet,  in  order  to  avoid  the 
supposed  penalty  attached  to  such  mistake.  Upon  this 
verdict  the  judgment  has  been  respited. 

"  T.  J.  Pmtt  "  (a). 

BaUantine^  for  the  prisoner. — The  indictment  in  this 
case  is  not  brought  up,  but  it  may  be  stated  that  there 
were  two  counts  in  it.     The  first  charged  the  prisoner 
with  stealing  a  post  letter,  and  the  second  with  secret- 
ing it,  under  statute  7  Will.  4  &  1  Vict  c.  36,  s.  26. 
Upon  the  fiinding  of  the  jury,  it  is  submitted  that  the 
prisoner  ought  not  to  be  convicted  on  the  first  count ; 
for,  even  supposing  that,  on  the  authority  of  Regina  v. 
Jones  {b\  and  Regina  v.  Privett  (c),  it  were  to  be  decided 
that  the  avoidance  of  the  supposed  penalty  was  a  suffi- 
cient lucri  causa,  yet  there  is  this  distinction,  that  in 
the  cases  where  it  has  been  held  that  lucri  causa  was 
not  a  necessary  ingredient,  the  taking  has  been  a  direct  . 
act  of  separation  of  the  property  from  the  master :  but 
in  this  case  it  is  constructive  only,  as  the  prisoner  ori- 
ginally had  lawful  possession  of  the  letter ;  and  if  a 
servant  takes  a  book  out  of  the  library^  of  his  master, 
and  injures  it  in  reading,  he  could  not  be  convicted  of 
larceny  if  he  afterwards  destroyed  it,  for  the  purpose 
of  concealing  his  fault.     [Lord  DenmaUy  C.  J. — Sup- 

(a)  The  learned  Judge  was         (6)  1  Den.  C.  C.  188. 
present  in    court    during  the         (c)  Id.  198. 
argument. 

H  H  2 
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1849.        poeing  this  not  to  be  a  stealing,  how  do  jou  get  over 
TheQuBiN     ^^^  second  count?]     The  word  "secrete"  being  found 
^  ^'  in  the  same  clause  with  the  words  "  steal  and  embezzle." 

which  are  terms  known  to  the  law,  must  be  taken  to  be 
ejusdem  generis;  and  it  is  not  found  that  by  secreting  he 
intended  to  deprive  the  owner  of  the  property  in  them. 
He  might  have  done  it  for  the  purpose  of  delivery. 
Where  the  words  of  an  act  of  Parliament  are  general 
and  extensive,  the  charge  in  the  indictment  ought  to  be 
specific.  Here  it  is  not  stated  for  what  purpose  he 
secreted  the  letter.  \_Parke,  B. — Can  you  take  this 
objection  aft^r  verdict  ?]  Yes ;  the  allegation  does  not 
follow  the  words  of  the  statute.  [Loi'd  Denman,  C.  J. 
— That  is  on  the  record,  and  this  is  not  a  court  of  error.] 
On  the  finding  of  the  jury,  it  may  be  that  he  only 
secreted  it  for  a  temporary  purpose,  and  not  to  deprive 
the  owner  of  it. 

Clarksan,  for  the  prosecution,  was  not  called  on. 

Lord  Denman,  C.  J. — I  am  clearly  of  opinion  that 
this  is  a  secreting  within  the  meaning  of  the  act  of  Par- 
liament. The  act  is  very  clear,  and  applies  to  a  class 
of  persons  who  have  dealings  with  post-office  letters,  and 
in  the  course  of  their  duty  have  large  amounts  of  pro- 
perty in  their  hands.  Such  persons  are  not  to  secrete 
any  letters  for  any  purpose  whatever;  and  it  is  not 
necessary  to  state  in  the  indictment  for  what  purpose 
the  letter  was  secreted.  The  prosecutor  may  not  know 
it ;  and  this  is  in  accordance  with  Retina  v.  Doughis  (a), 
where  the  objection  was,  that  the  indictment  was  bad, 
because  it  did  not  state  under  what  circumstances  or 
to  whose  use  the  money  was  received.  I  am  also  of 
opinion  that  this  was  a  larceny.     We  are  to  look  at  all 

(a)  16  L.  J.,  Q.  B.,  876. 
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the  circumstances  of  the  case.     This  man  had  taken        1849. 
a  letter  to  a  private  place,  and  dropped  it  in  such  a  way     The  Qukbn 
that  in  all  human  probability  it  would  have  disappeared       wtnn. 
^  for  ever.     Induced  by  a  purpose  of  his  own,  he  deprives 
the  owner  of  it,  and  secretes  it  in  such  a  manner  that 
the  owner  was  almost  certain  to  be  deprived  of  it  for 
ever.     The  object  was,  that  it  should  not  be  found. 
The  asportavit  took  place  as  soon  as  he  parted  with  the 
letter ;  and  I  think  that  the  count  for  larceny  would 
bave  been  sufficient 

Parke,  B.,  and  Alderson,  B.,  concurred. 

Platt,  B. — I  think  that  the  words  '*  for  any  pur- 
pose" were  introduced  into  the  act  of  Parliament  to 
prevent  any  assignable  motive  being  set  up  as  a  defence 
by  a  person  who  was  proved  to  have  secreted  a  letter. 

Coleridge,  J.,  and  Coltman,  J.,  concurred. 

Judgment  for  the  Crown. 


END   OF   HILARY  TERM. 
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Court  of  iHueeit'is  iSenci). 


HILARY    VACATION,    1849. 


FA,  1.  The  Queen  v.  Blanshard  and  Others. 

Where  an  ap-  MaNDAMUS.— The  writ  recited,  that,  on  the  4th 

beeamadeto  February,  1847,  a  complaint  was  made  to  the  defend- 

wanant  of  re-  *°*®»  being  justices  of  the  peace  for  the  East  Riding  of 

movai  on  com-  the  countv  of  York,  by  the  overseers  of  the  poor  of  the 

plaint  of  the  ^  .  ... 

oreneen  of  a  township  of  Hutton  Cranswick,  in  the  said  ridings  that 

Ead^Mm^proT-  Samuel  Dickenson,  with  his  seven  diildren,  had  oome  to 

*lif^'hid  settle,  and  were  then  inhabiting  in  the  sdd  township, 

beoi  resident  not  having  resided  there  for  five  years,  exclusively  of 

therein  for  ten  ,  , 

yean  next  be-  the  time  from  the  said  five  years  to  be  excluded  accord- 
cation  bot^had  ^°S  ^  ^^  form  of  the  statute  in  such  case  made  and 
been  receiTing  provided,  nor  having  gained  a  legal  settlement  there, 
wards  of  six  nor  produced  a  certificate  acknowledging  any  of  them  to 
from'thatpa-  be  settled  elsewhere,  and  that  they  were  then  actually 
ifr^"piwh  ^  chargeable  to  the  said  township,  and  that  the  parish  of 
W.,  and  the  Watten,  in  the  said  ridins:,  was  the  place  of  their  last 

justices,  mis-  °  * 

oonstniing  the  legal  Settlement ;  and  that  on  the  above  day  the  same 

Vict.  c.  66,  came  on  to  be  heard ;  and  that  the  defendants  were  then 

com  "2nt^*  and  there  required  to  receive  the  said  complaint,  and  to 

this  Court  re-  hear  and  determine  the  merits  thereof,  and  adjudicate 

fused  to  com-  111  n  i  •  1  •  * 

pel  them,  by  thereon ;  but  that  they,  well  knowmg  the  prenuses,  but 

bear  the  aJm^  °^*  regarding  their  duty  in  that  behalf,  then  and  there 

•lunt,  as  they  wholly  nerfccted  and  refused  to  receive  the  sud  com* 

had  jurisdiction  jo 

over  the  sub-  plaint,  and  to  hear  and  determine  the  merits  thereof,  and 

and  had  exer-  to  adjudicate  thereon,  and  then  and  there  dismissed  the 

^o^^mne.  ®^°^®  without  hearing  the  merits  thereof.     The  writ 
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then  commanded  the  defendants  to  proceed  to  receive         1849. 
the  said  complaint,  and  hear  and  determine  the  merits     The  Qubbn 
thereof,  and  adjudicate  thereon.  Blanshard* 

Return. — That  on  the  said  4th  February  the  above- 
mentioned  complaint  was  made  and  came  on  at  the 
petty  sessions ;  and  that  the  said  complaint  was  an  ap- 
plication for  a  warrant  for  the  removal  of  the  said 
Samuel  Dickenson  and  his  seven  children;  and  that 
the  said  complainants  did  not  allege  the  said  children,  or 
any  of  them,  to  be  removable  from  the  said  township, 
otherwise  than  along  with  their  father;  and  ^^  we  do 
most  humbly  further  certify,  that  we  did  then  and  there 
receive  the  said  complaint  and  application,  and  hear  the 
merits  thereof;  and  that  on  the  said  hearing  it  was 
made  to  appear  to  us,  in  due  course  of  law  and  by 
the  admission  of  the  said  complainants,  that  the  said 
Samuel  Dickenson,  at  the  time  of  the  said  application^ 
was  residing  with  his  children  in  the  said  township  of 
Hutton  Cranswick,  and  that  he  had  been  then  residing 
without  interruption  for  the  space  of  ten  years  next 
before  the  said  application,  but  that  for  the  space  of  six 
years  and  upwards  next  before  the  said  application  the 
said  Samuel  Dickenson  had  been  in  the  constant  receipt 
of  relief  for  the  earlier  and  greater  part  of  the  said  space 
of  six  years  and  upwards,  from  the  parish  of  Watten^  in 
the  said  riding,  and  for  the  residue  of  the  said  space  of 
six  years  and  upwards,  that  is  to  say,  ever  since  the 
month  of  December,  a.  d.  1846,  from  the  said  town- 
ship of  Hutton  Cranswick ;  and  that  we  did  thereupon 
then  and  there  decide,  that  the  said  Samuel  Dickenson 
and  his  said  children  were  respectively  then  irremove- 
able  from  the  said  township  of  Hutton  Cranswick;  and 
we  did  then  and  there  dismiss  the  said  complaint  and 
application  on  the  merits  thereof;  so  that,  having  already 
received  the  said  complaint,  and  heard  and  determined 
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1849.        the  merits  thereof,  and  adjudicated  thereon  as  aforesaid. 
The  QuBvw     we  are  unable  to  obej  the  said  writ." 
Blanbharo         Plea. — Demurrer,  assigning  various  causes.     Joinder 
in  demurrer. 

Amongst  the  points  for  argument,  and  upon  which 
the  decision  was  given,  was  the  following :  that  it  ap- 
pears upon  the  face  of  the  return,  that  the  defendants 
did  hear  and  determine  the  complaint  on  the  merits. 

When  the  case  came  on,  the  Court  called  upon  Bliss 
to  support  the  objections  to  the  return* 

Bliss. — The  return  is  insufficient.    It  is  clear,  from 
the  decision  in  Regina  v.  Christchurch  (a),  that  the  pro* 
viso  in  the  statute  9  &  10  Vict,  c  66,  is  retrospectiv< 
and,  therefore,  that  the  justices  were  wrong  in  the  de — 
cision  which  they  gave.     Justices  are  empowered  by 
statutes  13  &  14  Car.  2,  c.  12,  and  35  Grea  3,  c.  101 
to  remove  paupers,  upon  complaint  of  the  overseers 
of  the  poor,  that  they  have  come  to  inhabit  in,  an* 
are  actually  chargeable  to,  the  parish :  but  certain  re- 
strictions are  imposed  by  a  subsequent  statute,  9  &  10 
Vict.  c.  66;  and  it  is  submitted,  that  the  justices  hav- 
ing put  a  wrong  construction  upon  this  latter  statute, 
and,  in  consequence,  having  dismissed  the  complaint, 
have  decided  upon  a  preliminary  objection,  and  that  a 
mandamus  ought  to  issue  to  compel  them  to  hear  the 
case  upon  the  merits ;  they  have  declined  the  authority 
with  which  they  were  invested  by  the  statute  of  Car.  2, 
under  a  mistaken  notion  that  the  case  fell  within  the 
statute  of  Victoria.      Many  cases  have  been  decided 
where  this  Court  has  granted  a  mandamus  when  the 
sessions  have  refused  to  try  an  appeal,  on  the  ground 

(a)  Ante,  p.  320, 
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that  it  has  not  been  entered  at  the  proper  sessions:  18^0. 
Hex  V.  The  Justices  of  Essex  {a\  Rex  v.  The  Justices  of  The  Qubbn 
Surrey  {b\  Rex  v.  The  Justices  of  Kent  {c);  or  that  cer-  Blans'hard 
tain  notices  have  not  been  given :  Rex  v.  The  Justices  of 
2forfolk{d)y  Rex  v.  The  Justices  of  Hertfordshire  {e).  In 
Hex  V.  The  Justices  of  Kent  (/)  the  matter  arose  pre- 
cisely in  the  same  manner  as  in  the  present  case.  There 
the  justices  at  sessions  had  refused  to  entertain  an  ap- 
plication hj  the  journeymen  millers,  on  the  mistaken 
ground  that  the  statutes  5  Eliz.  c  4,  and  I  Jac  I,  c  6, 
which  were  continued  by  the  stat.  16  Car.  I,  c.  4,  s.  2, 
(under  which  the  application  was  made),  did  not  include 
the  case  of  journeymen.  A  mandamus  was  granted,  and 
liord  JEllenborouffhy  C.  J.,  said,  that  it  was  evident  that 
the  magistrates  had  never  exercised  their  discretion  at 
all  upon  the  question  whether  the  application  was  fit  to 
be  granted  or  not,  but  appear  to  have  considered  that 
they  had  no  jurisdiction  to  hear  it,  therefore  they  could 
not  be  said  to  have  already  heard  the  application.  So, 
in  Rex  v.  Colchester  (ff),  a  mandamus  was  granted  to 
compel  the  sessions  to  hear  an  appeal  against  the  over- 
seers' accounts,  which  they  had  refused  to  hear,  on  the 
ground  that  they  had  no  jurisdiction,  because  the  ac- 
counts had  not  been  examined  or  allowed  at  a  special 
eessions,  pursuant  to  50  Geo.  3,  a  49.  In  Rex  v.  The 
Justices  of  Gloucestershire  {h)y  the  sessions  refused  to 
hear  an  appeal  by  one  overseer  against  the  accounts  of 
the  other,  on  the  ground  that  they  were  joint  overseers, 
and  that  the  appellant  ought  to  have  dissented  from  the 
accounts,  either  at  the  vestry  or  before  the  magistrates ; 
but  this  Court  granted  a  mandamus,  and  Lord  Tenterden^ 


(a)  1  B.  &  A.  210.  («)  4  B.  &  Ad.  661. 

{h)  1  M.  &  S.  479.  (/)  14  East,  396. 

(c)  8  B.  &  C.  689.  (^)  5  B.  &  A.  585. 

\d)  5  B.  &  Ad.  990.  {h)  1  B.  &  Ad.  K 
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1849.  C.  J.,  said  that  the  appeal  had  not  been  heard,  and  that 
The  QuKBN  the  grounds  of  the  refusal  were  insufficient.  And  in  Rex 
BlanIhard.  ^'  ^^  Justices  of  Cumberland  (a),  where,  on  complaint 
against  a  party  charged  as  a  yagrant,  for  refosing  to 
maintain  his  wife,  he  denied  the  marriage,  and  the  com- 
plainants offered  evidence  of  a  Gretna  Green  marriage, 
but  the  justices  refused  to  hear  it,  this  Court  granted  a 
mandamus.  Rex  v.  The  Justices  of  Worcestershire  (b), 
is  a  far  stronger  case  than  the  present,  for  there  the 
Court  granted  a  mandamus  to  the  justices  to  hear  and 
determine  a  complaint  against  the  outgoing  overseers, 
for  not  delivering  an  account  of  their  disbursements, 
pursuant  to  the  17  Qeo.  2,  c  38,  when  the  justices  had 
decided  that  they  had  no  authority,  inasmuch  as  an 
account  had  been  rendered,  though  not  such  aa  vras 
required  by  the  statute. 

jR.  Hally  in  reply. — The  cases  cited  on  the  other  side 
are  not  applicable,  as  they  are  not  cases  of  a  wrong 
decision,  but  a  declining  of  jurisdiction.  This  is  a  case 
of  a  wrong  decision  in  the  course  of  their  inquiry  into 
a  matter  over  which  they  had  jurisdiction.  Before  the 
justices  are  authorised  to  grant  an  order  of  removal, 
they  must  be  satisfied  upon  four  points,  all  of  which  go 
to  the  merits  of  the  case,  and  are  not  preliminary  to  the 
inquiry:  that  the  pauper  is  resident  in  the  parish; 
that  he  is  chargeable ;  that  he  is  removable,  and  that  he 
has  gained  a  settlement  in  another  parish.  If  it  were 
set  up  before  the  justices  that  the  pauper  was  irremove- 
able  by  reason  of  an  estate,  and  the  justices  were  to 
decide  upon  that,  this  Court  would  not  gnmt  a  man- 
damus. That  disposes  of  the  cases  where  the  sessions 
have  refused  to  hear  an  appeal  where  certain  entries 
have  not  been  made  or  notices  given.     In  Rex  v.  TTte 

(a)  4  Ad.  &  E.  696,  (b)  3  D.  &  R.  299. 
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Justices  of  Cumberland  (a)y  if  the  justices  had  gone  into        1849. 
the  question   of  marriage^  and  had  decided  wrongly,     TheQuBiN 
this  Court  would  not  have  interfered.     It  can  make  no    B,.^^gH^|i„ 
difference  whether  the  justices  have  dismissed  a  case  on 
a  wrong  decision,  on  a  fact,  or  on  a  point  of  law. 
Thus,  in  Rex  v.  Frieston  (ft),  where  an  objection  was 
made  during  the  trial  of  an  appeal,  to  the  reception  of 
a  particular  piece  of  evidence,  and  the  sessions  rejected 
it,  in  consequence  of  which  the  appeal  was  dismissed, 
this  Court  refused  to  interfere ;  and  in  In  re  ^att  {c\ 
the  Court  would  not  grant  a  mandamus  where  the  mis- 
take made  by  the  sessions  (if  any)  was  one  of  law,  and 
they  had  not  granted  a  case. 

Lord  Denman,  C.  J. — We  are  satisfied  that  they  had 
jurisdiction,  and  have  exercised  it,  and  this  Court  will 
not  interfere. 

Patteson,  J. — Mr.  Bliss^  argument  made  an  impres- 
sion upon  me,  and  I  did  think  at  first  that  this  was  a 
declining  to  act  on  the  part  of  the  magistrates ;  but 
I  now  entertain  a  different  opinion.  Chargeability  and 
complaint  are  sufficient  to  give  the  ma^strates  juris- 
diction under  the  statute  of  Car.  2 :  these  facts  were 
proved  before  them,  and  they  entered  upon  the  ques- 
tion. In  the  course  of  the  inquiry,  it  was  submitted,  that, 
by  the  operatioir  of  stat.  9  &  10  Vict,  c  66,  the  pauper 
-was  irremovable,  as  he  had  resided  in  the  respondent 
parish  more  than  five  years ;  and  the  magistrates,  mis- 
construing the  statute,  were  of  that  opinion.  Under 
these  circumstances,  they  cannot  be  said  to  have  de- 
clined jurisdiction,  although  they  were  wrong  in  the 
construction  of  the  statute. 


(a)  4  Ad.  &  E.  695.  (h)  6  B.  &  Ad.  697. 

(c)  7  Ad.  &  E.  27. 
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1849. 
The  QuvEN 

V, 

Blanshard. 


W1GHTMAN9  J. — I  am  of  the  same  opinion.  This  is 
not  a  declining  of  jurisdiction  on  a  point  preliminaiy 
to  the  inquiry  before  the  justices,  but  a  decision  upon 
a  point  affecting  the  real  merits  of  the  case.  If  we 
were  to  hold  that  this  was  not  a  dedsion  on  the  merits, 
it  would  be  difficult  to  say  what  is  so.  Since  the  statute 
of  Victoria,  removability  is  an  important  part  of  the 
merits  of  a  case. 

Mandamus  quashed. 


A  company 
was  empow- 
ered to  con- 
Btruct  a  bridge 
across  the 
Thames,  to 
purchase  land 
to  make  ap- 
proaches, and 
to  demand  a 


Feb.  2.        The  QuEEN  v.  The  Hammersmtth  Bridoe  Compant. 

MjY  a  certain  assessment,  made  on  the  4th  April, 
1845,  for  the  relief  of  the  poor  of  the  parish  of  Ham- 
mersmith, the  Hammersmith  Bridge  Company  were 
rated  upon  the  sum  of  47521,  as  the  net  rateable  value 
of  the  moiety  of  the  Hammersmith  Suspension  Bridge, 
with  the  appurtenances,  against  which  assessment  the 
certain  amoont  company  duly  appealed,  and  at  the  general  quarter 
wholly  on  the  scssions  for  the  peace  holden  for  the  county  of  Middle- 
the  roads,^  ^^  thq.  rate  was  amended  by  striking  out  the  said  sum 
olJ^Lder  o*f  ^^  ^^^^*  ^^  inserting  in  lieu  thereof  the  sum  of  SGOL, 
the  biii^e^was    subject  to  the  Opinion  of  the  Court  of*  Queen's  Bench 

upon  the  following  case : — 

By  an  act  of  Parliament,  passed  in  the  5th  Grea  4, 
amended  by  another  act  passed  in  the  9th  Greo.  4,  cer- 
tain persons  were  incorporated,  under  the  title  of  the 


in  parish  B., 
ana  1 


the  other 
in  parish  H., 
and  the  roads 
leading  to  the 
bridge  were  of 
greater  extent 

H.  The  whole  Hammersmith  Bridge  Company,  and  were  authorised 
^""coUwtod"    ^  ®^^^*  *  hndge  across  the  river  Thames,  £ix)m  the 

on  the  bridge ; 

^^Heidt  that  the  bridge  being  the  direct  soorce  of  rateable  valne,  and  situate  in  eoual 
moieties  in  the  two  parbhes,  and  the  approaches  indirectly  condncing  to  produce  that  Tuoe, 
that  such  rateable  ralae  was  to  be  dirided  equally  between  the  two  parishes,  and  not  m 
proportion  to  the  length  of  road  in  each  parish. 
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hamlet  of  Hammersmith^  in  the  parish  of  Fulham,  in 
the  county  of  Middlesex,  to  the  opposite  bank,  in  the 
parish  of  Barnes,  in  the  county  of  Surrey.     By  the  j^^  ^^^ 
66th  clause  of  the  first-mentioned  act,  the  company        smith 
were  authorised  to  make  proper  and  commodious  roads 
from  the  north  end  of  the  said  bridge,  to  communicate 
with  the  turnpike-road  or  street  at  Hanmaersmith  afore- 
said, and  also  commodious  roads  to  make  a  communica- 
tion between  the  said  bridge  and  the  village  of  Barnes 
and  the  road  leading  from  London  to  Richmond,  which 
roads  the  company  were  directed  to  inclose  and  fence, 
and  at  all  times  to  keep  inclosed  and  fenced,  and  pro- 
perly repaired  and  maintained,  at  their  own  expense. 
And  it  was  enacted  that  the  bridge,  when  completed, 
should  be  a  public  bridge ;  and  the  half  of  the  bridge, 
when  built,  next  adjoining  to  the  county  of  Middlesex, 
should  be  deemed  to  be  in  the  coimty  of  Middlesex,  and 
part  of  and  in  the  parish  of  Fulham;  the  other  half  of 
the  bridge,  adjoining  to  the  county  of  Surrey,  should  be 
deemed  to  be  in  the  county  of  Surrey,  and  part  of  and  in 
the  parish  of  Barnes.     In  pursuance  of,  and  according  to 
the  provisions  of  the  acts  above  recited,  the  company  have 
erected  a  bridge  across  the  Thames,  and  have  formed, 
made,  and  fenced  in,  one  road,  from  the  north  end  of 
the  said  bridge,  communicating  with  the  turnpike-road 
or  street  at  Hammersmith,  which  road  is  situate  in  the 
parish  of  Hanmiersmith  ;  and  two  other  roads,  making 
a    communication  between   the  said  bridge  and  the 
village  of  Barnes,  and  the  road  leading  from  London 
to  Richmond,  which  two  other  roads  are  situate  in  the 
parish  of  Barnes ;  and  the  company  have  not  made  any 
other  roads  under  the  provisions  of  the  said  statute  9 
Geo.  4.     All  the  roads  have  been  formed  by  the  com- 
pany upon  lands  purchased  for  the  purpose,  and  they 
form  the  only  approaches  to  the  bridge. 
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1849.  The  bridge  and  the  roads  or  approaches  belong  to 

TheQuBVN  the  company,  who  are  remunerated  for  their  use  by 
Tbc  H AMMBA-  ^'^^  *^^  specified  in  their  acts ;  and  they  are  author- 
tMiTH  ised  to  erect  toll-gates,  and  to  collect  a  portion  of  the 
tolls  on  the  roads,  for  the  roads  alone,  and  the  remainder 
on  the  bridge ;  or  to  take  the  whole  toll  for  the  bridge 
and  roads  in  one  sum,  at  any  place  or  any  part  of  the 
said  bridge  or  roads  which  they  may  appoint.  The 
tolls  which  the  company  are  entitled  to  take  under  their 
acts  have  hitherto  been  taken  at  one  gate,  which  is 
placed,  with  a  toll-house,  at  the  entrance  on  the  bridge 
in  Hammersmith.  For  the  purposes  of  this  rate,  it  is 
admitted  that  one  moiety  of  the  bridge  is  in  the  pariah 
of  Hammersmith,  and  the  other  moiety  in  the  pariah  of 
Barnes :  the  total  extent  of  the  three  roads  aboTe 
described  is  in  length  6006  yards,  of  which  length  678 
yards  are  in  the  parish  of  Hammersmith,  and  5328 
yards  are  in  the  parish  of  Barnes.  The  sum  of  720iL  is 
found  by  the  sessions  to  be  the  total  amount  of  the 
net  rateable  value  at  which  the  company  ought  to  be 
assessed  in  the  two  parishes,  such  value  being  based 
upon  the  amount  of  tolls  actually  received,  after  making 
all  lawful  deductions  and  allowances,  amongst  which  is 
the  cost  of  maintaining  the  roads  above  described.  It 
is  agreed  that  the  acts  of  ParUament  herein  recited  are 
to  be  considered  as  forming  part  of  this  case,  and  may 
be  referred  to  accordingly  by  either  party. 

The  question  for  this  Court  is,  how  the  total  amount 
of  the  net  rateable  value  at  which  the  company  is 
assessed  ought  to  be  divided  between  the  parishes  of 
H.  and  B.  If  this  Court  should  be  of  opinion  that  it 
should  be  divided  in  equal  moieties,  the  alteration  made 
by  the  sessions  is  to  stand  confirmed.  If  this  Court 
should  be  of  opinion  that  it  should  be  divided  in  proper^ 
tion  to  the  quantity  of  land  occupied  by  the  bridge  and 


s 
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roads  in  each  pariah  respectively,  the  rate  is  to  be  fur-        IB49. 
ther  amended  by  reducing  the  sum  of  360^  to  the  sum     The  Quun 

^^^^^^  ThcHAMMlW- 

SMITH 

Bridge  Co. 

Pashley  and  WHleSy  in  support  of  the  order  of  ses- 
8ions(a). — The  sessions  have  ascertdned  the  net  rateable 
value  of  the  tolls  received  by  the  company,  which  is  the 
profit  produced  by  the  whole  undertaking.  This  Court 
will  not,  as  a  matter  of  law,  divide  the  amount  so  ascer- 
tained by  a  mileage  calculation.  The  bridge,  where  the 
tolls  are  received,  is  situate  partly  in  the  parish  of  Barnes 
and  partly  in  the  parish  of  Hammersmith ;  and  the  roads 
which  constitute  the  approaches  to  the  bridge,  although 
found  by  the  sessions  to  be  of  greater  extent  in  Barnes 
thaa  they  are  in  Hammersmith,  may  be  considered  as 
conducing  towards  the  earning  of  those  tolls,  in  the  same 
way  that  stations  conduce  to  the  profits  made  by  a  rail- 
way. The  sessions,  therefore,  were  justified,  on  the 
principle  adopted  by  the  Court  in  Regina  v.  Mile  End 
Old  Town  (6),  in  dividing  the  rateable  value  equally  be- 
tween these  two  parishes.  In  Rex  v.  Lower  Mittan  (c), 
the  Court  held  that  the  profits  derived  from  locks  on  a 
canal  were  to  be  considered  as  having  been  produced  in 
the  parishes  where  the  locks  were  situate,  and  not  in  the 
several  parishes  through  which  the  canal  passed  in  pro- 
portion to  the  length  of  the  c^mal  in  each  parish.  The 
subject  is  fully  explained  by  the  judgment  delivered  by 
Baylejf,  J. 

Bodkin  and  Prenticey  contra. — These  trustees  were  em- 
powered to  build  a  bridge  across  the  Thames,  and  to 
purchase  land  to  make  the  requisite  approaches  to  such 
bridge.     The  tolls  are,  in  fact,  received  on  the  bridge, 

(a)  Before  Lord  DentnanyC         {h)  Ante,  p.  13. 
J.,  Coleridgey  Wighttnan,  and         (c)  9  B.  &  C.  810. 
£frl€y  Js. 
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1849.        but  the  trustees  have  power  to  erect  toll-gates  either  on 

The  QuBKN     ^^6  bridge  or  on  the  roads  leading  to  the  bridge.     It  is 

The  Hammbk-  ^^®^^*  ^  ^7  what  extent  of  road  a  traveller  passes 

8MITB        oyer  in  approaching  the  bridge,  but  the  roads  are  essen- 
Brio  OS  Co* 

tial  to  the  earning  of  the  toll ;  and  the  case  bears  a  strong 

analogy  to  the  case  of  Regina  t.  The  Cambridge  Gas  Light 
Company  (a),  where  the  Court  held  the  company  were 
rateable  as  occupiers  of  the  land  in  the  different  parishes, 
and  that  the  rateable  amount  was  to  be  distributed 
among  the  different  parishes,  in  proportion,  not  to  the 
payments  made  for  lights  in  the  respective  parishes,  but 
to  the  quantity  of  land  occupied  by  the  apparatus  in  each 
parish.  In  Rex  v.  Woking  {b),  where  the  tolls  on  a  canal 
were  the  same  throughout  the  line,  the  same  prindple 
was  adopted.  Those  cases  have  never  yet  been  over- 
ruled, and  the  principle  there  laid  down  has  only  been 
departed  from  in  instances  like  Regina  v.  Mile  End  Old 
Town  (c),  where  the  particular  facts  of  the  case  sanc- 
tioned such  departure. 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  case  is  to  be  decided  by  the  application 
of  the  principle  for  apportioning  rateable  value  where 
the  rateable  subject  producing  such  value  is  situate  in 
several  districts.  If  the  entirety  of  the  work  can  be 
divided  into  two  parts,  the  first  directly  producing  the 
value,  and  the  second  indirectly  conducing  to  such  pro* 
duction,  such  division  should  be  made.  Then  all  the 
expenses  incidental  to  the  second  part,  including  the 
rates  to  which  it  may  be  liable,  being  deducted  from  the 
gross  proceeds,  and  the  net  rateable  value  having  been 
ascertained,  such  rateable  value  is  to  be  apportioned 
among  the  districts  in  which  the  first  part,  namely,  the 

(a)  8  Ad.  &  E.  73.        {b)  4  Ad.  &  E.  40.         (c)  Ante,  p.  13. 
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part  directly  producing  the  value,  is  situate,  in  the  ratio  1849. 
of  the  portion  of  that  value  produced  in  each  district,  f^^  Qubbn 
The  bridge  itself  is  the  direct  source  of  the  rateable  ^  hamme»- 
value,  the  passage  over  the  river  being  that  which  is  smith 
paid  for.  The  approaches  indirectly  conduce  to  that 
production,  and  would  probably  be  valueless  if  the  bridge 
were  taken  away.  The  bridge,  then,  being  the  direct 
source  of  rateable  value,  and  the  net  rateable  value  being 
duly  ascertained,  such  net  value  is  to  be  divided  between 
the  two  parishes  in  which  the  bridge  is  situate,  in  the 
ratio  of  the  value  produced  in  each  parisL  Now,  as  the 
value  arises  fix>m  the  transit  aflForded  by  the  bridge,  and 
as  every  portion  of  the  line  of  the  bridge  contributes 
equally  to  produce  this  value,  the  rateable  value  must, 
therefore,  be  apportioned  among  the  parishes  according 
to  the  length  of  the  bridge  in  each  parish,  which  is  here 
in  equal  moieties.  The  approaches  stand  in  the  same 
relation  to  the  bridge  as  stations  and  warehouses  to  rail- 
ways, reservoirs  and  wharfs  to  canab,  aqueducts  and 
mains  to  water  supplies,  gasometers  and  mains  to  gas 
burners ;  and  the  principle  for  dividing  the  direct  from 
the  indirect  source  of  profit,  for  rating  the  indirect  source, 
and  for  apportioning  the  residuary  net  rateable  value 
among  the  districts  in  which  the  direct  source  was 
situate,  was  explained  in  Regina  v.  The  Inhabitants  of 
Mik  End  Old  Toum  (a). 

We  would  add,  that  this  judgment  is  confined  to  the 
net  rateable  value  which  is  assmned  to  be  correctly  ob- 
tained, and  has  no  reference  to  any  question  as  to  the 
zateability  of  the  approaches  themselves.  Therefore  the 
order  of  sessions  must  be  affirmed. 

Order  of  sessions  confirmed, 
(a)  Ante,  p.  18. 

VOL.  m.  II  N.  8.  c 


) 
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Fd>.  8.  The  Queen  t;.  The  Justices  of  Lancas^rie. 

Where  an  order  IN  Easter  Term  last  Whigham  had  obtiuned  a  rule 
MtUement  of  a*  <»lUng  upoD  the  justices  of  the  county  of  Lancaster  to 
itmatic  paaper    ghew  cause  why  a  writ  of  mandamus  should  not  issue, 

to  be  in  a  pa-  "^ 

riflh  included  in  -  commanding  them  to  enter  continuanoes  and  hear  the 
also  directed  appeal  of  the  churchwardens  and  overseers  of  the  poor 
2c  mrSana**^  ^^  ^^  township  of  Kcswick,  in  the  county  of  Cumber- 
of  the  union       Jand,  and  the  s^uardians  of  the  Cockermouth  union. 

to  pay  certain  ,     ,  ,        ° ,  •        i»  tt-        •        • 

Buma  for  hia  (within  which  said  union  the  township  of  Keswick  is 

&c.,  under  8'&  included),  against  an  order  under  the  hands  and  seals  of 

?.  62^'  ^^^  ^-  ^-  ^-  ^^  ^-  ^>  Esqrs.,  two  of  her  Majesty's  jus- 

Held,  that  the  tices  of  the  peace  in  and  for  the  county  of  Lancaster, 

OYcrMers  of  .  *  «<.ti». 

the  pariah  and  Dcanng  date  the  23rd  September,  1847,  adjudicating  the 
unionmfght  Settlement  of  the  pauper  to  be  in  the  township  of  Kes- 
enter  a  joint       wick,  and  whereby  the  treasurer  of  the  guardians  of  the 

appeal  against  . 

iuch  order.         Cockermouth  union  was  ordered  to  pay  to  the  treasurer 

of  the  Manchester  union,  in  the  county  of  Lancaster, 
the  sum  of  %L  2$.  6d.  for  the  expenses  incurred  by  and 
on  behalf  of  the  last-mentioned  union,  in  and  about  the 
examination,  &c.  of  Daniel  Birkett,  a  pauper  lunatic,  and 
the  sum  of  20/.  Is.  6c/.,  the  amount  paid  by  the  last- 
mentioned  treasurer  within  twelve  calendar  months  for 
the  reasonable  charges  of  maintenance,  &c  It  appeared 
from  the  affidavits  that  the  order  above  mentioned  was 
made  on  the  23rd  of  September,  1847 ;  and  that,  at  the 
general  quarter  sessions  for  the  county  of  Lancaster, 
held  on  the  10th  January,  1848,  an  appeal  against  the 
said  order,  by  the  churchwardens  and  overseers  of  Kefr- 
wick  and  the  guardians  of  the  Cockermouth  union,  was 
entered  and  respited;  that,  on  the  11th  March,  1848, 
notice  and  grounds  of  appeal,  signed  by  the  said  church- 
wardens and  overseers,  and  the  said  guardians,  was 
served  on  the  overseers  of  the  township  of  Manchester, 
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and  on  the  clerk  to  the  guardians  of  the  Manchester        1849. 
union;    that  the  appeal  came  on  to  be  tried  at  the    The Qwsn 
general  quarter  sessions  for  the  county  of  Lancaster,  f  • 

held  on  the  13th  April,  1848 ;  and  that,  on  objection  Lancashibb^ 
taken,  and  after  hearing  counsel  on  both  sides,  the  court 
of  quarter  sesmons  decided  that  the  overseers  of  Keswick 
and  the  guardians  of  the  Cockermouth  union  had  not  a 
joint  right  of  appeal,  and  dismissed  the  appeal. 

It  appeared  also  from  the  a£Sdavits  used  on  shewing 
cause  against  this  rule,  that,  after  the  court  of  quarter 
sessions  had  decided  that  there  was  no  joint  right  of 
appeal,  and  before  they  dismissed  the  said  appeal,  they 
stated  that  they  were  willing  to  hear  an  application  hj 
the  counsel  for  the  appellants  to  amend  the  entry  of  the 
said  iq)peal,  by  striking  out  the  names  either  of  the  said 
churchwardens  and  overseers,  or  of  the  said  guardians ; 
and  that  the  counsel  for  the  appellants  refused  to  make 
such  application.  The  affidavits  further  stated,  that  the 
township  of  Manchester,  to  which  the  pauper  lunatic 
had  become  chargeable,  and  irom  which  township  he 
had  been  removed  to  the  lunatic  asylum,  is  situate 
wholly  within  the  borough  of  Manchester,  in  the  county 
of  Lancaster,  to  which  borough  a  charter  of  incorpora- 
tion was  granted  on  the  28th  October,  1838  ;  that  the 
said  borough  has  a  separate  court  of  quarter  sessions, 
and  is  preaded  over  by  a  recorder ;  and  that  three  courts 
of  quarter  sessions  for  the  said  borough  have  been  held 
since  the  making  of  the  said  order,  in  September,  1847. 

Pashley  (a)  shewed  cause  (i). — The  question  turns 
upon  the  construction  to  be  put  upon  the  8  &  9  Vict. 

(a)  Before  Lord  Denman,  C.  by  the  borough  justices,  and 
J.,  Coleridge  and  ErUy  Js.  the  appeal  to  have  been  to  the 
JPaite$ony  J.,  was  absent.  borough  quarter  sessions ;  but, 

{b)  The  question  was  raised  '  as  the  Court  gave  no  opinion 
whether  the  original  order  on  this  point,  the  arguments 
ought  not  to  have  been  made     are  omitted. 

•  I  l2 


N 
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1849.        c  126,  8.  62.   That  section  enacts,  ''that  the  guardians 

Hm  Qubsn     otanj  union  or  parish,  or  the  overseers  of  any  paririi, 

^'  township,  or  place  affected  by  such  order^  may  appeal 

Lancashirb.   against  the  same,  in  like  manner  as  if  the  same  were  a 

warrant  of  removal;''  but  that  must  mean,  that  where 

the  guardians  appeal  they  alone  must  do  so,  or  where 

the  overseers  appeal  they  alone  must  be  the  appellants ; 

otherwise  this  inconvenience  would  arise,  that  both  might 

bring  different  appeals ;  and  the  argument  on  the  other 

fflde  amounts  to  this,  that  the  appeal  must  be  joint. 

Whiff  ham,  oontriL — The  intention  of  this  section  was 
to  give  an  appeal  to  the  parties  who  are  affected  by 
the  order.  The  order  is  directed  to  the  guardians, 
and  they  are  to  pay  the  money,  and  the  settlement 
is  adjudicated  in  the  township.  The  guardians,  there- 
fore, and  the  overseers  are  both  affected  by  it,  and  have 
a  joint  interest  in  quashing  it;  and  unless  the  over- 
seers could  join  with  the  guardians  in  appealing  against 
the  order,  they  would  be  precluded  from  contesting  the 
settlement. 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  a  rule  for  a  mandamus  to  the  jus- 
tices of  the  county  of  Lancaster,  to  enter  continuances, 
and  hear  and  determine  an  appeal  against  an  order 
adjudicating  the  settiement  and  directing  the  main- 
tenance of  a  lunatic  pauper.  The  order  is  made  adjudi- 
cating the  settlement  at  Keswick,  that  place  being  in 
a  union ;  and  it  is  directed  to  the  treasurer,  commanding 
the  payment  of  the  maintenance-money.  The  ma^s- 
trates  appear  to  have  refused  to  hear  the  appeal^  because 
both  the  overseers  of  the  poor  of  the  parish  and  the 
guardians  of  the  union  have  joined  in  one  appeal,  ae  the 
appellant  parties.     It  is  further  said,  on  one  aide,  the 
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appeal  ought  to  have  been  to  the  borough  quarter  sea-        1849. 
sions,  and  not  to  the  county ;  on  the  other,  that  the  order     ^  queik 
ought  to  have  been  made  by  the  borough  justices  in     j    *^*  ^ 
the  first  instance,  but  that,  having  been  made  by  the   L^MCAsaiBi. 
magistrates  of  the  county,  the  appeal  was  properly  made 
to  the  county  sessions.     It  is  not  necessary  for  us  at 
present  to  express  any  opinion  whether  the  original 
order  was  rightly  made  by  the  county  magistrates ;  but, 
being  made  by  them,  the  appeal  was  clearly  to  the 
quarter  sessions  of  the  county ;  and  this  defect  in  the 
original  order,  if  any,  was  not  a  reason  for  refusing  to 
hear  the  appeal,  but  it  was  matter,  if  properly  raised, 
to  be  discussed  on  the  hearing;  nor,  indeed,  does  it 
appear  that  this  objection  was  insisted  on  at  the  ses- 
sions. 

The  question  in  this  case,  then,  is,  whether  the  ap- 
peal was  rightly  constituted  as  to  the  parties  joined. 
The  objection  was,  not  so  much  that  either  the  guar- 
dians or  OYcrseers  had  not,  prim&  facie,  a  ground  of 
appeal,  as  that  the  ground,  if  any,  was  not  joint,  and 
therefore  could  not  be  made  the  matter  of  a  joint  appeal 
Now,  the  appeal  in  this  case  included  not  only  an  appeal 
against  the  payment  of  the  maintenance-money,  but  also 
against  the  adjudication  of  the  settlement :  an  appeal  of 
this  sort  must  necessarily  do  so ;  in  fact,  the  liability  to 
the  former  must  depend  on  the  decision  as  to  the  latter : 
Regina  y.  Tlie  Justices  of  Middlesex  (a).  Both  the  parties 
appellant  were  necessarily  interested  in  the  decision  of 
both  parts  of  the  order.  The  treasiu^r  of  the  guardians, 
on  their  behalf,  was  clearly,  and  by  the  statute,  inter- 
ested to  appeal  against  the  payment  of  the  money; 
and,  if  so,  as  that  depended  on  the  settlement,  he  was 
interested  to  dispute  the  adjudication.  The  overseers 
were  clearly  interested  to  get  rid  of  the  settlement,  and 

(a)  2  New  Sess.  Cas.  661 ;  5  D.  &  L.  9. 
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1849.        also  the  payment  of  the  maintenanoe  depending  upon 

.^^^^^     it ;  because,  when  their  parish  setUes  accounts  with  the 

V-     .     union,  the  burthen  would  ultimately  fall  on  their  rate ; 

Jiutioes  of 

Lancabhiac  and,  therefore,  as  either  party  might  have  appealed 
separately,  each  had  an  interest  in  the  whole  matter 
of  appeal.  We  can  see  no  ground  of  objection  to  the 
joinder  of  both  in  one  appeal,  and  therefore  the  role 
must  be  made  absolute. 

Bule  absolute. 


Fa.S. 


One  jmtioe  of 
the  peace  has 
power,  under 
the  Stat.  43 
Geo.  3,  c.  59, 
to  present  a 
county  bridge, 
being  ont  of  re- 
pair.   The  pro- 
Tisions  of  the 
Stat.  13  Geo.  3, 
c.  78,  with  re- 
ference to 
county  bridges, 
were  substan- 
tially re-enacted 
in  the  stat.  43 
Geo.  3,  c.  59, 
and  therefore 
were  not  re- 
pealed when 
the  Stat.  5  &  6 
WiU.  4,  c.  50, 
repealed  in 
general  terms 
the  Stat.  13 
Geo.  3,  c  78. 


The  Queen  v.  The  Inhabitants  of  Brecon. 

At  the  general  quarter  sessions  for  the  county  of 
Brecon,  held  on  the  19th  October,  1847,  Bichard  Vena- 
bles,  D.D.,  one  of  her  Majesty's  justices  of  the  peace  for 
the  county  of  Brecon,  upon  his  own  view,  did  pre- 
sent to  her  Majesty's  justices  of  the  peace  for  the  said 
county  of  Brecon,  at  such  sessions  assembled,  that  a 
certain  part  of  a  certain  bridge  called  Glasbury  Bridge, 
such  part  of  the  said  bridge  being  in  such  presentment, 
stated  to  be  and  lie  in  the  parish  of  Glasbury,  in  the 
said  county  of  Brecon,  then  was  broken,  ruinous,  and  in 
decay ;  and  that  the  inhabitants  of  the  said  county  of 
Brecon  ought  to  repair  and  amend,  when  and  so  often  as 
it  should  be  necessary. 

The  presentment  was  removed  into  this  Court  by 
certiorari,  and  a  rule  nisi  obtained,  calling  upon  the  pro- 
secutor to  shew  cause  why  such  presentment  should  not 
be  quashed  (a). 

(a)  The  5  &  6  Will.  4,  c.  50,  ways,  as  well  for  the  getting 

8.  22,  enacts,  **  That  the  several  of  materials  as  the  preyenting 

powers  and  authorities  hereby  and  removing  of  all  nuisances 

vested  in  the  surveyor  of  high-  and  anaoyancesy  shall  be  and 
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Talfourdy  Serjt,  and  Keating  shewed  cause  (a). — The 
Stat.  13  Geo.  3,  c.  78,  s.  24,  gives  power  to  a  single  jus- 
tice to  make  presentment,  either  upon  his  own  view,  or 
upon  information  on  oath  by  the  surveyor,  of  any  bridge 
being  out  of  repair.  The  stat  5  &  6  Will.  4,  c  50,  s.  1, 
repeals  that  statute,  and  by  section  99  enacts,  ^^  that, 
from  and  after  the  commencement  of  this  act,  it  shall  not 
be  lawful  to  take  or  commence  any  legal  proceedings  by 
presentment  against  the  inhabitants  of  any  parish,  or 
other  person,  on  account  of  any  highway  or  turnpikes- 
road  being  out  of  repair."  The  interpretation  clause 
(section  5)  enacts,  **  that  the  word  *  highways*  shall  be 
understood  to  mean  all  roads,  bridges,  (not  being  county 
bridges),  carriageways,"  &c  The  stat.  43  Greo.  3,  c.  59, 
being  an  act  to  remedy  certain  defects  relative  to  the 
building  and  repairing  of  county  bridges,  by  section  1, 
enacts,  **  that  the  several  penalties,  forfeitures,  matters 
and  things  in  the  said  act  (18  Gea  3,  c.  78)  contained, 
relating  to  highways,  shall  be  and  the  same  are  hereby 
extended  and  applied,  as  far  as  the  same  are  applicable,  to 
such  bridges,  and  the  roads  at  the  ends  thereof,  as  afore- 
said, as  fully  and  effectually  as  if  the  same,  and  every 


1849. 

The  QuBBK 

V, 

Inhabitants  of 
Brbcom. 


the  same  are  hereby  vested 
in  the  surveyor  of  county 
bridges,  and  the  roads  at  the  ends 
thereof,  repairable  therewith; 
and  the  aeveral  penalties,  for- 
feitures, matters,  and  things  in 
this  act  contained,  relatmg  to 
highways,  shall  be  and  the 
same  are  hereby  extended  and 
applied,  as  &r  as  the  same  are 
applicable,  to  such  bridges,  and 
the  roads  at  the  ends  thereof, 
88  aforesaid,  the  said  surveyor 
or  surveyors  of  county  bridges 
making  satisfaction  and  com- 
pensation for  all  trespass  and 
damage  done  in   the   execu- 


tion of  the  powers  of  thb  acty 
in  such  and  the  same  manner 
as  the  surveyors  of  highways 
are  required  to  make  under  the 
provisions  of  this  act. 

Section  99  enacts,  "That, 
from  and  after  the  commence- 
ment of  this  act,  it  shall  not  be 
lawful  to  take  or  commence  any 
legal  proceedings  by  present- 
ment against  the  inhabitants  of 
any  parish,  or  other  person,  on 
account  of  any  highway  or  turn- 
pike-road being  out  of  repair.  , 

(a)  Before  Lord  Denmatiy  C. 
J.,  PaUeson  and  Wightmany 
Js. 
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1849.        part  thereof,  were  herein  repeated  and  re-enacted."  The 
The  QuKBN    ^^'^U  therefore,  of  this  clause  in  the  43  Geo.  3  is  to 
*'•  incorporate  the  provisions  of  the  13  Geo.  3,  respecting 

Bmcok.  county  bridges,  and  to  keep  them  alive,  in  the  same  man- 
ner as  if  they  had  been  particularly  mentioned.  This 
case  is  strictly  analogous  rpriuciple  to  Ryina  ..  71u 
Inhabitants  of  Merionethshire  {a)y  where  the  Court  held, 
that  the  clause  as  to  costs  in  the  stat.  13  Geo.  3,  c»  78, 
was  substantively  re-enacted  in  the  stat.  43  Greo.  3, 
^.  59,  with  reference  to  county  bridges,  and  therefore 
was  not  repealed  when  the  stat.  5  &  6  WilL  4,  c  50, 
repealed  in  general  terms  the  stat.  13  G-eo.  3,  c.  78. 

Alexander  and  WSleSy  in  support  of  the  rule. — The 
power  of  presentment  by  one  justice  was  first  given  by 
the  stat  13  Geo.  3,  c  78  ;  and  section  24  applies  to  pre- 
sentments generally  of  highways,  and  of  all  bridges, 
without  any  distinction.  The  stat.  5  &  6  WilL  4,  c.  50, 
repeals  the  stat.  13  Geo.  3,  c.  78,  entirely;  and  it  appears 
from  section  22  of  the  5  &  6  WilL  4,  c.  50,  that  the 
enactments  of  that  statute  are  applicable  to  county 
bridges  as  well  as  highways ;  and  section  99,  in  general 
terms  takes  away  the  power  of  presentment,  and  must 
be  taken  to  apply  to  both  coimty  bridges  and  highways. 
In  Dickinson's  Quarter  Sessions,  p.  232,  (ed.  1845),  it 
is  said,  that  ^^  the  13  Geo.  3  is  repealed  by  the  5  &  6 
Will.  4,  c.  50 ;  so  that  the  power  of  a  justice  to  present 
any  bridge  is  gone."  In  Regina  v.  The  Inhabitants  of 
Merionethshire  (6),  all  the  judges  expressed  themselves 
as  having  considerable  doubt  in  coming  to  the  condn- 
sion  they  did ;  and  Mr.  Justice  Wilbams  says,  **  It  cer- 
tainly appears  strange,  that,  when  an  act  of  Parliament 
is  per  se  abolished,  it  shall  virtually  have  effect  through 
anodier  act"    When  the  stat.  43  Geo.  3,  c  59,  passed, 

(a)  6  ft.  B.  343.  (b)  Ibid. 
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the  enactments  of  the  13  Greo.  3^  c.  78,  were  in  full  force  1849. 

and  effect;  and  it  was  therefore  a  most  superfluous  act  ^^[7^^ 

on  the  part  of  the  Legislature  to  re-enact  and  keep  alive  ^^ 

powers  which  had  never  been  repealed.  Bmcom. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — We  are  of  opinion  that  this  case  cannot  be 
distinguished  from  the  case  of  Regina  v.  The  Inhabitants 
of  MeHaneihshire^a).  The  point  there  established  was, 
that,  notwithstanding  the  repeal  of  the  statute  13  Geo.  3, 
c.  78,  such  of  the  clauses  in  that  act  as  are  applicable 
are  still  to  be  taken  and  read  as  part  of  the  statute 
43  Geo.  3,  c.  59,  which  is  not  repealed,  because  the 
L^islature  has  made  them  part  of  this  latter  act,  just 
as  much  as  if  they  were  actually  written  and  printed  in 
it.  !Now,  section  24  of  the  13  Geo.  3,  is  appticable  to 
county  bridges,  and  is  therefore  to  be  read  as  part  of  the 
43  Geo.  3,  and  gives  the  justices  power  to  present  such 
bridges.  The  99th  section  of  the  5  &  6  Will  4,  c.  50, 
does  not  take  away  that  power,  because  the  word  ^'  high- 
way" in  that  section  is,  by  the  interpretation  clause, 
(section  5),  limited  to  bridges  which  are  not  county 
bridges.  Neither  can  section  22  have  any  such  effect — 
that  is  to  say,  that  the  Legislature  intended  to  repeal 
so  much  of  the  43  Geo.  3  as  consists  of  clauses  incorpo- 
rated in  the  13  Geo.  3.  That  section,  (the  22nd)  was 
necessary,  in  order  to  apply  the  provision  of  the  5  &  6 
WiU.  4,  as  to  surveyors  of  highways  and  other  matters, 
to  county  bridges;  since  it  will  be  found,  on  comparison 
of  the  13  Gea  3  and  the  5  &  6  Will  4,  different  powers 
and  provisions  are  contained  in  each';  and  unless  such  a 
clause  as  section  22  had  been  introduced,  the  new  powers 

(a)  6  Q.  B.  343. 
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1849. 

The  QuBBN 

InhAbitantt  of 
Brbcon. 


and  provisions  of  the  5  &  6  Will.  4  would  not  have 
been  applicable  to  county  bridges  under  the  43  Greo.  3, 
c.  59.  So  far  as  the  provisions  of  the  5  &  6  WilL  4, 
c.  50^  applicable  to  county  bridges,  are  inconeisteDt  with 
those  of  the  13  Greo.  3,  similarly  applicable  to  counties, 
the  latter  would  repeal  the  former,  both  being  virtually 
incorporated  in  the  43  Geo.  3.  This  particular  provi- 
sion as  to  county  bridges  is  not  touched  by  any  enact- 
ment of  the  5  &  6  Will.  4.  Judgment  will  be  for  the 
Crown,  discharging  the  rule  for  quashing  the  present* 
ment. 

Rule  discharged. 


The  duty  of  a 
magistrate  in 
admitting  to 
bail  a  person 
charged  with  a 
misdemeanour 
is  a  judicial 
duty ;  and 
therefore  an 
action  will  not 
lie  against  him 
for  refuting  to 
admit  su«;h  per- 
son to  bail, 
without  proof 
of  malice  (a). 


LiNFORD  r.  PiTZROY. 

X  HIS  was  an  action  on  the  case  against  a  magistrate 
of  the  county  of  Norfolk,  for  refusing  to  admit  the 
plaintiff  to  bail.  The  declaration  recited,  that,  on  the 
16th  of  December,  1845,  the  plaintiff  was  brought  be- 
fore the  defendant,  on  a  charge  of  assaulting  a  con- 
stable in  the. execution  of  his  duty,  and  that  the  plaintiff 
was  committed  to  a  certain  house  of  correction  till  he 
should  be  discharged  by  due  course  of  law,  by  warrant 
under  the  hand  and  seal  of  the  defendant;  that  two 
sufficient  bondsmen  did,  in  the  presence  of  the  defend- 
ant, offer  to  be  bail  for  the  appearance  of  the  plaintiff 
to  take  his  trial,  which  it  was  the  duty  of  the  defendant 
to  have  accepted.  Nevertheless,  the  defendant,  being 
such  justice  as  aforesaid,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  wrongfully  intending  un- 
justly to  aggrieve   and   oppress    the  plaintiff  in  that 


(a)  See  11  &  12  Vict.  c.  42,  b.  2S. 
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behalf,  absolutely,  unlawfully,  and   maliciouely,   and        1849, 
without  reasonable  and  probable  cause  or  ground  what-      linfoId 
iBoever,  then,  and  on  each  of  those  days  and  times  re-  v« 

apectively,  refused  to  take  and  accept  the  security  so 
offered  as  aforesaid,  or  any  other  security  whatsoever, 
for  the  appearance  of  the  plaintiff  to  take  his  trial  on 
the  charge  aforesaid,  in  the  said  warrant  mentioned,  and 
refused  to  liberate  the  plaintiff,  whereby  and  by  reason 
of  the  premises  the  plaintiff  was,  on  the  16th  of 
February,  1846,  committed  to  prison,  and  detained 
there  for  the  space  of  thirty-three  days,  &c. 

The  drfendant  pleaded,  first,  not  guilty,  by  statute; 
secondly,  tender  of  the  sum  of  £5  as  amends.  KepUcar 
tion — ^Damages  ultr&« 

The  case  was  tried  before  Aldersan,  B.,  at  the  Sum- 
mer Asfflzes  for  the  county  of  Norfolk,  1846,  when  a 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second.  The  jury  also  found 
that  the  defendant  did  refuse  sufficient  bail,  but  that  he 
did  not  act  maliciously.  It  appeared  in  evidence^  that 
a  relative  of  the  plaintiff  went  to  the  house  of  the 
defendant  the  day  after  the  plaintiff  was  committed,  and 
asked  the  defendant  if  he  would  grant  bail  for  the  plain- 
tiff;  the  defendant  said,  "  No,  he  would  not ;"  he  said) 
**  The  plaintiff  had  asked  him  to  take  bail  when  he  was 
before  him,  and  he  said  he  would  not;"  and  being  again 
requested  at  that  time,  he  said,  ^^  I  decline  altogether  to 
graat  baiL''  On  the  2nd  of  March,  the  same  person, 
accompanied  by  two  persons  who  were  willing'to  be  bail 
for  the  plaintiff,  called  upon  the  defendant,  and  asked 
him  if  he  would  receive  these  bondsmen  for  the  plain- 
tiff, when  he  refused  altogether  to  do  so  (a). 

In  Michaelmas  Term,   1846,  a  rule  was  obtained^ 

(a)  It  appeared  the  plaintiff  ground  that  the  defendant  said 
had  absconded  on  a  previous  he  would  not,  under  any  cir- 
occasioB,  and  it  was  on  that     cumstances,  accept  bail. 
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lg49,         oalling  on  the  defendant  to  shew  oause  why  there  ahould 
7    -  not  be  a  new  trial  for  misdirection,  on  the  £m>and  that 

LiNFORO  ,  . 

V.  it  was  not  necessary^  in  order  to  support  the  action,  to 

prove  express  malice  on  the  part  of  the  defendant  (a). 

Bramwell  and  Fitzpatnck  shewed  cause  (d). — The 
power  of  a  magistrate  to  admit  a  person  to  bail  is  dis- 
cretionary ;  and  the  jury  having  negdtived  the  allegation 
in  the  declaration  that  the  defendant  acted  maliciously, 
there  is  no  authority  for  holding  a  magistrate  liable  for 
a  nonfeasance  who  has  not  acted  maliciously.  In  Hawk. 
P.  C,  b.  2,  c  15,  s.  54,  (ed.  1795),  it  is  said,  '^  It  seems, 
that  wherever  justices  of  peace  have  jurisdiction  of  a 
crime,  they  may  bail  the  person  indicted  before  them  of 
such  crime,  upon  such  circumstances  for  which  otiier 
courts  may  bail  the  person  so  indicted  before  them ;  for 
that  it  seems  to  be  a  good  general  rule,  that  so  far  as 
any  persons  are  judges  of  any  crime,  so  far  they  have 
power  of  bailing  a  person  indicted  before  them  of  such 
crime.*^  The  power  to  bail,  therefore,  is  incidental  to 
the  power  to  try,  and  at  common  law  is  discretionary. 
The  Stat.  7  Geo.  4,  c  64,  s.  3,  merely  points  out  the 
manner  in  which  ball  may  be  taken  in  certain  cases; 
but  that  statute  leaves,  as  it  existed  before,  the  discre^ 
tionary  power  of  a  magistrate  to  bail  Osbom  v. 
Gouffh  (c)  was  a  case  of  an  action  for  refusing  to  accept 
sureties  in  the  case  of  a  misdemeanour ;  but  there  it 
was  alleged  to  have  been  done  maliciously.  In  Hawk. 
P.  C,  b.  2,  c.  15,  s.  13,  it  is  said,  the  offence  of  deny- 
ing, delaying,  or  obstructing  bail,,  where  it  ought  to  be 
granted,  is  punishable  by  indictment,  or  the   party 

(o)  Two  other  grounds  of  (b)  Before  Lord  Deftmoii,  C. 

misdirection  were  argued,  but,  J.,  Coleridge^  Wtghtman^  and 

as  they  went  merely  to  affect  ErUy  Js. 

the  amount  of  damages,  they  (c)  3  B.  &  P.  561. 
are  omitted. 


) 
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wrongfully  imprisoned  maj  have  his  action*     That  pas-         1840. 
sage  may  be  relied  upon  in  favour  of  the  plaintiff,  but       lihtom 
the  words  "  where  bail  ought  to  be  granted"  must      „   ^^ 

FlTSSOT. 

imply  a  discretion,  and  the  cases  there  contemplated 
must  be  where  the  ma^trate  acts  maliciously. 

O'iUoZ&y,  contri. — In  all  cases  of  misdemeanours,  on 
the  production  of  sufficient  sureties,  the  persons  charged 
are  entitied  to  bail,  except  when  that  power  is  taken 
away  by  act  of  Parliament.  In  Regina  v.  Badger  (a), 
the  law  on  this  subject  is  very  fuUy  discussed  in  the  judg- 
ment; and  the  Court  there  adopts  the  words  of  Lord 
Coke,  in  his  conunentary  upon  the  statute  of  Westmin- 
ster the  First  (2  Inst.  191 ) — "  To  deny  a  man  plevin  that 
is  plevisable,  and  thereby  to  detain  him  in  prison,  is  a 
great  offence,  and  grievously  to  be  punished.'^  Passages 
from  Lord  Hale,  Hawkins^  and  Blackstone  are  also  re- 
ferred to  as  lajring  down  the  same  proposition  of  law. 
The  facts  of  this  case  shew  that  malice  may  be  inferred 
from  the  conduct  of  the  defendant  It  must  now  be 
taken  that  sufficient  bail  was  produced,  because  there 
never  was  any  discussion  as  to  the  sufficiency  of  the 
bail ;  the  defendant,  by  his  own  conduct,  precluded  all 
such  discussion,  when  he  said,  on  more  occasions  than 
onCi  that  he  would  not  accept  bail  at  all.  The  act, 
therefore,  of  admitting  the  plaintiff  to  bail  became^ 
xuider  those  circumstances,  purely  ministeriaL  It  has 
been  held  not  to  be  a  sufficient  answer  for  a  magistrate 
to  say  he  acted  in  good  faith  when  he  refused  bail: 
Prickett  V.  Gratrex  (i).  [  fFiffhtman,  J.,  referred  to  -Be- 
£lina  V.  Tracey  (c),  where  the  Court  say  it  is  an  offence 
in  a  justice  of  the  peace  to  refuse  bail  in  a  case  of  a 
common  misdemeanour.]  IfFiffhtmatiy  J. — ^Is  there  any 
case  of  an  action  against  ma^trates  for  refusing  bail 

(a)  4  Q.  B.  468.  (b)  2  New  Sess.  Cas.  429. 

(e)  6  Mod.  179. 
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without  alleging  malice?]    There  does  not  appear  to 
^^^  .       be  any  such  ease  reported;  but  it  is  contrary  to  all 
V-  principle  that  an  injury  should  be  inflicted  by  the  igno- 

ranee  of  magistrates  acting  contrary  to  law,  and  that 
there  should  be  no  remedy  except  on  proof  of  maUce, 
than  which  nothing  is  more  difficult  to  prove.  If  malice 
must  be  proved,  then  it  makes  bafl^  in  cases  of  misdeniea- 
nour,  a  matter  of  discretion  with  the  magistrate,  and  does 
away  with  the  distinction,  which  has  been  hitherto  un- 
derstood, between  bail  in  cases  of  misdemeanour  and 
cases  of  felony. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  an  action  on  the  case  against  the 
defendant^  a  magistrate  of  the  county  of  Norfolk,  for 
refusing  to  admit  the  plaintiff  to  baiL  The  dedaration 
stated,  that  the  plaintiff  was  charged  with  an  assault  on 
a  constable  in  the  execution  of  his  duty ;  that  sofficient 
bail  was  tendered ;  that  the  defendant  absolutely,  and 
unlawfully  and  maliciously,  and  without  reasonable  or 
probable  cause  or  grounds  whatsoever,  refused  to  accept 
the  security  offered,  or  any  other  security  whatsoever. 
The  jury,  on  the  trial,  negatived  malice,  but  found  a 
verdict  for  the  plaintiff.  The  question,  therefore,  is, 
whether  the  declaration  is  good  without  the  allegation 
of  malice^  for  the  effect  of  the  finding  is  to  strike  out 
that  allegation.  This  depends  upon  another  question, 
whether  the  duty,  the  breach  of  which  is  charged  in  the 
declaration,  was  judicial  or  ministeriaL 

The  statute  of  Westminster  the  First  (3  Ed.  1,  c  15) 
provides,  that  "  if  any  widihold  prisoners  replevisable, 
afler  that  they  have  offered  sufficient  surety,  he  shall 
pay  a  grievous  amerciament  to  the  king."  By  the  same 
statute  the  offenders  declared  are,  among  others,  per- 
sons accused  of  some  other  trespasses  than  those  spe- 
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cially  mentioned,  for  which  a  man  ought  not  to  lose  life  1849. 
or  member.  Some  doubts  may  have  existed,  in  early 
times,  whether  this  included  all  misdemeanours,  or  only 
common  misdemeanours;  or,  if  the  latter  only,  what 
were  common.  For  many  years,  the  received  opinion 
and  practice  has  been,  that  all  persons  accused  of  mis- 
demeanours, whether  common  or  otherwise,  are  entitied 
to  be  admitted  to  bail.  It  is,  however,  somewhat  re- 
markable, that  the  Le^slature,  in  a  late  act  of  Parlia- 
ment, (11  &  12  Vict,  c  42,  s.  23,)  has  drawn  a  distinc- 
tion, and  has  given  authority  to  magistrates  to  admit  to 
bail,  at  their  discretion,  persons  accused  of  certain  spe- 
cified misdemeanours,  among  which  is  the  assaulting 
a  peace-officer  in  the  execution  of  his  duty ;  but  has 
directed  that  in  all  other  cases  of  misdemeanour  the 
magistrates  shall  aditit  to  bail.  ^ 

Assuming,  however,  that  this  plaintiff  was  entitled  to 
be  admitted  to  bail,  what  was  the  nature  of  the  magis- 
trate's duty  ?  Clearly  the  duty  was,  to  a  great  extent, 
judicial;  namely,  in  respect  of  fixing  the  amount  of 
bail,  and  of  determining  as  to  the  ability  of  the  persons 
tendered,  which  two  requisites  make  up  the  sufficiency. 
It  is,  however,  contended  that,  if  those  requisites  exist, 
the  act  of  admitting  to  bail  becomes  ministerial  only ; 
that  this  declaration  shews  the  requisites  to  have  ex- 
isted, and  the  jury  have  so  found ;  consequently,  that 
nothing  remained  for  the  magistrate  to  do  but  to  admit 
to  bail ;  and  that  his  duty  had  become  ministerial ;  and, 
having  refused  to  perform  that  duty,  without  reasonable 
or  probable  cause,  that  he  is  therefore  liable  to  an 
action,  even  in  the  absence  of  malice,  just  as  it  will  lie 
against  a  sheriff  for  refusing  to  take  surety,  or  against 
a  magistrate  for  refusing  to  take  examinations  under 
the  statute  of  Hue  and  Cry :  Green  v.  The  Hundred  of 
Buccle^hurch{a)y  where,  however,  the  point  was  not 

(a)  1  Leon.  323. 


LiNVOAD 
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1849.        ftctually  determined.     In  Regina  y.  Tracey  (a),  it  was 
said  by  the  Court,  that  '^  it  is  an  offence  in  a  justice 
V.  of  the  peace  to  refuse  bail  in  case  of  a  common  mis- 

iTSR  T.  demeanour ;  and  it  suffices  to  say  in  an  indictment  that 
sufficient  bail  was  tendered,  without  saying  that  the 
party  knew  them  to  be  sufficient."  It  is  upon  that 
authority,  principally,  that  the  plaintiff  contends  that 
this  declaration  shews  that  the  defendant's  judicial  duty 
was  satisfied  and  at  an  end,  and  his  ministerial  duty  only 
remained  to  be  exercised. 

We  have  had  Inuch  doubt  and  difficulty  in  coming  to 
a  conclusion  upon  this  point;  but,  upon  the  fullest  con- 
sideration, we  are  of  opinion,  that  the  duty  of  a  magis- 
trate, in  respect  of  admitting  to  bail,  cannot  be  thus 
distributed  and  divided ;  that  it  is  essentially  a  judicial 
duty,  involving  inquiries  on  which  discretion  must 
be  exercised — and,  in  some  cases  of  misdemeanour, 
discretion  under  circumstances  of  much  nicety;  and 
that  we  cannot  lay  down  a  rule  that  must  depend  on 
the  peculiar  facts  of  each  case.  The  broad  line  of  dis- 
tinction is  this,  that  unless  the  duly  of  the  magistrate 
is  simply  and  purely  ministerial,  he  cannot  be  made 
liable  to  an  action  for  a  mistake  in  doing  or  omitting 
to  do  anything  in  respect  of  that  duty,  unless  he  can  be 
fixed  with  malice,  which  in  this  case  has  been  n^atived 
by  the  jury. 

Bule  discharged* 

(a)  6  Mod.  179. 


I 


HILARY  VACATION,  12  VICT.  445 

1848. 

The  Queen  v.  The  Justices  of  Birmingham.  ^^-  8. 

N  Michaelmas  Term  last  Miller  had  obtained  a  rule  By  the  rules  of 

a  socictv  culled 

caUing  upon  Charles  Shaw  and  John  Barritt  Nielson,  the  '*  Birming- 
Esqrs.,  two  of  the  keepers  of  the  peace  and  justices  in  J^^f^jJiilr 
and  for  the  borough  of  Birmingham,  in  the  county  of  ^'^ted  for  the 

.  ,  ,  purpose  of  col* 

Warwick,  and  to  Kichard  Williams,  president  of  the  lecting  and 
society  called  the  "  Birmingham  New  Library,"  to  shew  {jb^ryl'irwag 
cause  why  the  said  justices  should  not  issue  their  war-  P'ojided,  that 

•  "^  ^       each  person  on 

rant  of  distress  to  levy  the  amount  of  arrears  of  certain  hebg  admitted 
rates  made  for  the  relief  of  the  poor  of  the  parish  of  should  pay  a 
Birmingham,  due  and  payable  by  the  said  R.  Williams  "^^V  and  an 
in  respect  of  certain  premises  occupied  by  him  within  annual  sum  of 

.        1/.  in  advance, 

the  said  parish  and  borough,  designated  as  the  ^^  Bir-  for  the  expen- 
mingham  New  Library;''  or  why  a  writ  of  mandamus  Jentl^MJlt 
should  not  issue  to  the  said  justices,  commanding  them  *^f  "8^^"  ^^ 

^  privileges  of 

to  issue  their  warrant  as  aforesaid.  the  members  in 

It  appeared  from  the  affidavit  on  which  the  rule  was  should  only 
obtained,  that  in  certain  rates  duly  made  for  the  relief  ^iTth'eV- 
of  the  poor  of  the  parish  of  Birmingham,  R.  Williams,  ^}^^  subscrip- 

f  .       .  tiou  was  rcgu- 

president  of  a  society  called  the  ^^  Birmingham  New  brly  paid ;  that 

-r  "1  n  ^    1        ^1  •         /*        X   •     1     MJi*  there  should 

Library,  was  rated  as  the  occupier  of  certain  buildings  not  be  any  divi- 
used  by  that  society.  The  society  occupy  a  building  in  ^on^'o?  bonus " 
the  parish  of  Birmin&^ham  for  the  purpose  of  taking:  in  "»  money 

among  its  mem* 

books  and  periodicals,  which  are  read  by  any  person  who  hers ;  and  that 
chooses  to  become  a  subscriber.     That  such  rates  not  mighrtniisfer 

his  property  in 
the  library  to 
any  person  who  should  subnut  to  the  laws  of  the  society : — Held^  first,  that  the  society  was  in- 
stituted  for  the  purpose  of  literature  exclusively,  within  the  meaning  of  the  stat.  6  &  7  Vict. 
c.  36,  s.  1,  and  therefore  that  the  lands,  &c.  belonging  to  it,  were  exempt  from  rateability. 

Held,  secondly,  that,  as  the  contribution  made  by  each  member  was  commenced  and 
continued  of  his  own  free  choice,  and  might  be  withdrawn  at  any  time  without  subjecting 
him  to  any  legal  liability  or  forfeiture,  except  that  of  being  deprived  of  the  benefit  of  the 
library,  the  society  was  supported  by  annual  voluntary  contributions,  within  the  meaning 
of  the  said  statute. 

The  premises  occupied  by  this  society  were  situate  in  the  parish  of  Birmingham  ;  the  cer- 
tificate of  the  barrister  was  obtained  and  filed  pursuant  to  the  statute  ;  the  premises  were 
afterwards  rated,  and  the  society  did  not  appeal  to  the  sessions : — Heldf  that  the  society 
not  having  appealed,  the  payment  of  the  rate  could  not  be  resisted. 

YOL.  ni.  K  K  N.  a  c. 
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1849.        haying  been  paid,  and  the  liability  to  pay  them  being 

The  QuBBN    disputed,  on  Wednesday,  27th  December,  1848,  R.  Wil- 

,    T-     -     liams  was  summoned  before  C.  Shaw  and  J.  B.  Nielsen, 

Justices  of  ^ 

Birmingham,  two  justices  for  the  borough  of  Birmingham,  when  the 

due  making  and  publishing  of  the  said  rates,  and  the 
occupation  of  the  said  premises  by  the  said  Br.  Williams, 
were  not  disputed,  but  he  claimed  exemption  from  the 
payment  of  the  said  rates  by  virtue  of  the  statute  6  &  7 
Yictc.  36  (a),  for  exempting  certain  scientific  andliterary 
societies  from  poor  and  other  rates.  It  was  admitted 
on  both  sides,  that  the  rules  of  the  said  society  had  been 
laid  before  the  revising  barrister,  his  certificate  obtained 
on  the  28th  April,  1845,  and  that  the  rules  and  certifi- 
cate had  been  filed  among  the  records  of  the  quarter  ses- 
sions for  the  borough,  pursuant  to  the  directions  of  the 
said  statute.  There  had  not  been  any  appeal  agmnst 
such  certificate  under  sect  6  of  the  statute,  but  the  said 
B.  Williams  claimed  exemption  by  virtue  of  such  certi- 
ficate and  the  provisions  of  the  statute.  At  the  time 
this  rule  was  applied  for,  the  time  for  appealing  against 
any  of  the  said  rates  had  elapsed,  and  no  appeal  had  been 
entered  against  the  said  rates  by  the  said  B.  Williams 
or  any  person  on  behalf  of  the  said  society. 


(a)  Sect.  1  enacts, "  That, from 
and  after  the  Ist  day  of  Octoher, 
1843,  no  person  or  persons  shall 
be  assessed  or  rated,  or  liable  to 
be  assessed  or  rated,  or  liable  to 
pay  to  any  county,  borough, 
parochial  or  other  local  rates  or 
cesses  in  respect  of  any  land, 
houses,  or  buildings,  or  parts  of 
houses  or  buildings,  belonging 
to  any  society  instituted  for 
purposes  of  science,  literature, 
or  the  fine  arts  exclusively, 
either  as  tenant  or  as  owner, 
and  occupied  by  it  for  the  trans- 


action of  its  business  and  for 
carrying  into  effect  its  purposes, 
provided  that  such  society  shall 
be  supported  wholly  or  in  part 
by  annual  voluntary  contribu- 
tions, and  shall  not,  and  by  its 
laws  may  not,  make  any  divi- 
dend, gift,  divi»on,  or  bonus  in 
money  unto  or  between  any  of 
its  members;  and  provided  also, 
that  such  society  shall  obtain 
the  certificate  of  the  barrister-at- 
law  or  lord- advocate,  as  herein- 
after mentioned.'* 
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The  society  is  supported  by  the  ordinary  contributions        1849. 
made  by  the  various  subscribers;  and  there  is  no  contract     The  Qubkn 
or  agreement  among  the  members  of  the  society  to  pay      jmtJjei  of 
these  contributions,  except  so  far  as  may  be  inferred  Birminoham. 
from  the  rules  of  the  society,  by  which  each  person  con- 
sents to  be  bound  at  the  time  of  becoming  a  subscriber 
to  the  said  society. 

It  was  contended  by  the  said  overseers  that  the 
society  was  not,  under  the  circumstances,  supported  by 
annual  voluntary  contributions,  and  that  the  certificate 
of  the  said  barrister  was  bad  on  the  face  thereof,  or,  at 
all  events,  the  validity  of  the  rate  upon  the  said  K.  Wil- 
liams ought  to  have  been  questioned  by  an  appeaL 

On  the  other  hand,  it  was  contended  that  the  contri- 
butions by  which  the  said  society  was  supported  were 
annual  voluntary  contributions,  within  the  meaning  of 
the  said  act,  and  that  the  rating  of  the  said  R.  Williams 
was  a  nullity  (a). 


(a)  In  Regina  v.  Phillips  * 
the  nature  of  this  society  and 
the  rules  by  which  it  was  go- 
verned were  brought  under  the 
consideration  of  the  Court, 
where  it  was  held  that  the 
society  was  not  entitled  to  the 
exemption  claimed,  because 
there  was  no  rule  of  the  society 
prohibiting  any  gift,  division, 
or  bonus  among  its  members. 
Since  that  time,  at  a  general 
annual  meeting  of  the  society, 
held  on  14th  January,  1845,  the 
rules  of  the  said  society  were 
amended,  and  afterwards  certi- 
fied and  allowed  by  the  said  re- 
vising barrister.  Since  the 
amendment  of  the  said  rules  the 
justices  have  refused  to  issue 


their  warrant  to  enforce  the 
payment  of  rates  made  and  de- 
manded of  the  said  R.  Wil- 
liams, in  respect  of  the  premises 
occupied  by  the  said  society. 

By  the  rules  of  this  soci- 
ety a  person  admitted  a  mem- 
ber shall  pay  the  sum  of  two  gui- 
neas) and  an  annual  sum  of  1/.  in 
advance,  towards  the  expenses 
of  the  current  year. 

Rule  2. — If  the  annual  sub- 
scription is  allowed  to  remiun 
unpaid  for  three  months  after 
the  general  meeting,  he  will, 
after  due  notice  from  the  libra- 
rian, be  deprived  of  all  the  pri- 
vileges of  a  subscriber  till  the 
subscription  be  paid. 

Rule  3. — Every    subscriber 


♦  Ante,  p.  134. 
K  k2 
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1849.  M.  D,  HiU  and  MeUar  shewed  cause  (a). — This  is  a 

The  QuBBN    society  supported  by  voluntary  contributions,  within  the 

Justices  of     Cleaning  of  the  stat.  6  &  7  Vict.  c.  36.     The  society  is 

,  Birmingham,  maintained  by  contributions,  which  may  be  withdrawn 

at  any  time,  and  receives  no  support  from  any  grant  or 
endowment.  The  object  also  of  the  society  is  clearly 
within  the  statute,  it  being  for  the  promotion  of  litera- 
ture and  science  exclusively:  Regina  v.  Pocock(b), 
Seffina  v.  Janes  (c).  There  now  exists  a  positive  rule  of 
this  society,  prohibiting  a  division  of  any  dividend 
among  its  members,  following  the  very  words  of  the 
statute ;  and  the  effect  of  that  rule  is  not  nullified  or 
evaded  by  others. 

It  is  now  said  that  this  society,  not  having  appealed 
against  the  rate,  is  precluded  from  disputing  its  liability 
to  be  rated.  BAteability  is  properly  a  question  for  the 
consideration  of  this  Court,  and  the  quantum  of  rate  is  a 
matter  exclusively  for  the  consideration  of  the  quarter 
sessions.     The  words  of  the  statute  are,  "  no  person 


shall  have  the  power  of  trans- 
ferring his  property  in  the  li- 
brary, by  any  of  the  methods 
by  which  personal  property  is 
usually  transferred,  to  any  per- 
son who  shall  submit  to  the 
laws  of  the  society.  But  no 
person  shall  lend  hb  ticket  or  a 
library  book  to  any  person  out 
of  his  own  house,  under  a  pe- 
nalty. 

The  rules  of  the  society  were 
amended  in  January,  1845,  by 
adding  the  two  following  : — 

(1).  That  no  dividend,  gift, 
division,  or  bonus  in  money 
shall  be  made  unto  or  between 
any  of  the  members  of  this  in- 
stitution. 

(2).  That  any  individual  re- 
siding in  the  house  of  a  share- 


holder may,  by  paying  an  an- 
nual subscription  of  ten  shil- 
lings in  advance,  take  out  books 
on  his  or  her  own  account,  and 
have  access  to  the  library  for 
the  purpose  of  reading,  (but 
shall  not  be  eligible  to  election 
upon  the  committee),  it  being 
understood  that  the  shareholder 
in  whose  house  the  subscriber 
of  ten  shillings  resides  shall  be 
responsible  for  all  hooka  taken 
out  under  this  law. 

(a)  Before  Lord  Dmnumy  C. 
J.,  PaUesony  Coleridge^  and 
Wightmafiy  Js. 

{b)  2  New  Seas.  Cas.  372 ;  8 
Q.  B.  729. 

(c)  2  New  Seas.  Cas.  382 ;  8 
Q.  B.  719. 


r. 
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shall  be  assessed  or  rated,  or  liable  to  be  assessed  or         1849. 

rated,  or  liable  to  pay  any  rate  in  respect  of  land,  &c.     xhe  Quksm 

occupied  for  the  purpose  of  carrying  into  effect  the      j„gtrce«  of 

objects  of  such  society."    This  society  has  obtained  the   Birmingham. 

certificate  of  the  barrister,  and  has  in  all  other  respects 

complied  with  the  directions  of  the  statute ;  and  the  case 

is  in  effect  the  same  as  if  these  premises  were  locally 

situate  out  of  the  parish  of  Birmingham,  in  which  case 

the  rate  would  be  illegal,  and  an  appeal  to  the  sessions 

nugatory :   Governors  of  Bristol  Poor  v.  Wiait{a),  Wea- 

ver  V.  Price  (i),  Milward  v.  Caffin  (c).     In  Marshall  v. 

Pitman  (d)  the  plaintiff  was  in  possession  of  property  in 

the  parish  liable  to  be  rated ;  and  the  observations  of 

the  Court  in  that  case,  that  the  action  would  not  lie, 

the  plaintiff  not  having  appealed  against  the  rate,  must 

be  taken  with  reference  to  the  state  of  things  which 

there  existed. 

Miller^  contra. — The  proper  remedy  for  this  society 
was  by  appeal  to  the  sessions.  The  society  is  in  the 
occupation  of  visible  rateable  property  in  the  parish  of 
Birmingham:  the  magistrates,  therefore,  had  jurisdic- 
tion over  the  matter ;  and  if  any  exemption  could  be 
shewn,  that  was  ground  of  appeal  K  the  appellants 
were  dissatisfied  with  the  decision  of  the  sessions,  the 
opinion  of  this  Court  might  have  been  taken  on  a  case 
reserved.  The  case  is  similar  to  Marsliall  v.  Pitman  (d), 
where  the  judges  of  the  Common  Pleas  expressed  a 
strong  opinion,  that,  where  property  in  a  parish  is  prim& 
facie  rateable,  unless  the  occupier  claims  his  exemp- 
tion by  appeal,  he  cannot  aflerwards  have  any  right 
of  action  against  the  parties  enforcing  such  rate.  [Cole* 
ridffe,  J.,  referred  to  the  case  of  Lord  Bttte  v.  Grin- 


(a)  1  Ad.  &  E.  264.  (e)  2  W.  Bl.  1330. 

(4)  3  B.  &  A.  411.  ,  {d)  9  Bing.  695. 
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1849.        daU(a\  and  Lord  Amherst  v.  Lord  Sommers  (by]     Two 
The  Queen     l^te  cases,  Fawcett  V.  Fowlis{c)  and  Rex  v.  Trecathick  (d), 
JaBtToes  of     *"^  strong  authorities  to  shew  that  the  remedy  under 
Birmingham,  the  circumstances  of  this  case  was  by  appeal      The 
latter  case  was  an  application  for  a  mandamus  to  jus- 
tices to  enforce  a  rate  made  under  a  local  act,  and  in 
which  rate  the  proprietor  was  rated  at  an  annual  value 
above  that  which  he  was  rated  to  the  poor.     The  Court 
granted  the  application,  and  Lord  Denman,  C.  J.,  said, 
'*  A  party  having  suffered  the  assessment  to  be  made, 
without  using  his  remedy  by  appeal,  is  not  afterwards 
to  challenge  it  at  this  stage." 

This  is  not  a  society  supported  by  voluntary  contri- 
butions,  within  the  meaning  of  the  act.  If  a  member 
has  had  the  use  of  the  library  and  not  paid  his  subscrip- 
tion, it  might  be  enforced  against  him.  And  by  the 
payment  of  two  guineas  a  member  becomes  a  share- 
holder ;  and  in  case  of  a  dissolution  of  the  society,  he 
would  become  entitled  to  a  division  of  the  books  and 
other  property  belonging  to  the  society. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  a  rule  for  a  mandamus  to  enforce 
by  warrant  of  distress  the  payment  of  certain  poor-rates 
assessed  on  the  president  of  a  society  called  the  Bir- 
mingham New  Library,  as  the  occupier  of  certain  pre- 
mises which  he  holds.  On  the  one  hand,  the  rates  have 
been  duly  made  and  allowed,  and  there  has  been  no 
appeal  against  them.  On  the  other,  the  institution  had 
received,  before  the  making  of  >the  rate,  the  barristei^s 
certificate,  which  had  not  been  appealed  against.  Two 
points  were  made  in  support  of  the  rate :  first,  that  the 

(a)  1  T.  R.  338.  (c)  7  B.  &  C.  3d4. 

{h)  2  T.  R.  372.  (d)  2  A.  &  E.  406. 
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constitution  and  purposes  of  the  society  did  not  bring  it         ^849. 
within  the  6  &  7  Vict  c.  36 ;  and  secondly,  if  the  so-     The  Qdksn 
ciety  were  entitled  to  exemption,  such  exemption  should      jugtu^g  of 
be  made  a  ground  of  appeal  against  the  rate,  which  not   Bibminoham. 
being  done,  it  was  too  late  to  resist  the  payment. 

To  bring  a  society  within  the  exemption,  it  must, 
among  other  things,  be  instituted  for  the  purposes  of 
science,  literature,  and  the  fine  arts  exclusively,  and 
must  be  supported  wholly  or  in  part  by  annual  volun- 
tary contributions ;  and  it  must  be  one  which  shall  not, 
and  by  its  laws  must  not,  make  any  dividend,  gift,  divi- 
sion, or  bonus  in  money  unto  or  between  any  of  its 
members.  This  institution  is  framed  for  the  purpose  of 
creating  and  maintidning  a  library  or  collection  of  books, 
which  members  are  to  have  the  use  of,  either  in  the 
room  or  at  their  own  houses,  under  certain  regulations. 
The  benefits  of  the  institution,  without,  however,  all  the 
rights  of  membership,  are  extended  to  certain  other  per- 
sons on  other  terms.  It  is  difficult  to  deny  that  the  pur- 
pose of  the  society  is  merely  literary,  nor  indeed  was  this 
much  contended  in  argument ;  but  it  was  said,  it  is  not 
supported  wholly  or  in  part  by  annual  voluntary  contri- 
butions. It  certainly  is  supported  mainly  by  certain 
sums  paid  on  the  admission  of  subscribers,  and  their  an- 
nual subscriptions,  but  these  last  are  said  not  to  be 
voluntary. 

It  is,  perhaps,  not  easy  to  determine  what  the  Legis- 
lature intended  by  the  word  ^^  voluntary"  in  this  statute. 
In  several  cases  which  have  come  before  us,  different 
suggestions  have  been  made,  but  it  has  never  been  neces- 
sary expressly  to  decide  the  point.  Upon  consideration, 
we  think  that  annual  contributions  will  satisfy  the  con- 
dition required,  if  they  commence  of  the  party's  own 
choice,  and  are  so  continued,  and  may  be  withdrawn  at 
pleasure ;  that  is,  without  subjecting  the  party  to  any 
legal  liability  or  forfeiture,  beyond  that  of  foregoing 
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1849.        participating  in  the  pleasure  or  profits,  sdentific,  lite- 

The  QuBBK     rary,  or  artistic,  in  respect  of  which  they  have  been 

Jastuies  of     ^'^^     ^^  ^^^  Contributor  was  free  to  commence  his 

Birmingham,  contribution,  he  incurs  no  legal  obligation  to  continue 

when  he  has  once  commenced  ;  and,  on  leaving,  the  con- 
tributor will  lose  no  more  than  the  privilege  of  member- 
ship, in  respect  of  which  he  became  a  contributor.     It 
seems  to  us  he  must  be  considered  a  voluntary  contri- 
butor, unless  we  add  something  to  the  idea  of  voluntari- 
ness which  ordinary  language  does  not  import;   and 
that  is  what,  in  fact,  is  done  by  those  who  contend  it 
must  also  be  gratuitous,  and  bring  no  profit  of  any  kind 
to  the  contributor  in  respect  to  the  particular  contri- 
bution which  is  made  by  him.      There  is  a  further 
reason,  that  the  statute  itself,  in  the  clause  next  to  be 
considered,  provides  for  this  expressly,  and  so  seems  to 
exclude  the  notion  of  its  being  previously  implied.     In 
the  present  case  it  is  clear  the  commencement  of  the 
subscription  was  purely  voluntary,  that  the  payment,  by 
the  first  rule,  was  in  advance;  and  no  right,  legal  or 
equitable,  can  be  acquired  by  the  society  against  the 
contributors,  to  enforce  a  second  yearly  pajonent,  by 
reason  of  any  user  of  the  rooms  or  books  during  the  first 
and  second  years'  subscription.   As  to  the  second  year,  in 
case  of  non-payment  the  second  rule  provides,  that  being 
in  arrear  for  three  months  deprives  the  subscriber  of  all 
privileges  of  membership  until  the  arrears  are  paid.    This 
seems  to  measure  the  right  of  the  parties :  the  member 
is  allowed,  for  three  months,  during  which  no  payment 
is  made,  to  continue  as  before ;  and  then  he  loses  all 
privileges,  but  the  society  acquires  no  right  against 
him. 

We  proceed,  then,  to  consider  the  third  rule.  Now, 
we  find  that  the  society,  at  an  annual  general  meeting,  in 
January,  1845,  prior  to  the  rate  or  the  barrister's  cer- 
tificate granted,  passed  a  rule  exactly  in  the  words  of 
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the  statute.  No  question,  therefore,  can  arise,  unless  1849. 
they  have  some  rule  which  is  inconsistent  with  this,  and  The  Qubsn 
can  still  be  acted  upon ;  or  they  do,  in  fact,  make  some  jugticei  of 
dividend,  gift,  division,  or  bonus  of  money  to  or  between  Birmingham. 
any  of  the  members.  The  latter  point  was  not  con- 
tended for,  but  the  third  rule  was  insisted  on,  by  which 
every  subscriber  has  the  power  of  transferring  his  pro- 
perty  in  the  library,  by  any  of  the  methods  by  which 
personal  property  is  usually  transferred,  to  any  person 
who  will  submit  to  the  laws  of  the  society.  This  is 
clearly  no  contravention  of  the  rule  before  referred  to : 
even  assuming  the  common  stock  of  the  society  increases 
in  value  by  accumulation,  and  that  the  present  members 
be  considered  in  some  sort  a  proprietary  body,  the  re- 
spective shares  of  the  members  of  that  body  to  be  in- 
creasing in  value,  and  to  sell  at  a  premium,  still,  the 
profit  which  any  one  might  make  by  the  transfer  is 
no  dividend,  gift,  division,  or  bonus  which  the  society 
makes  among  its  members  or  to  any  of  them;  the 
common  stock  remains,  after  the  transfer,  exactly  the 
same  as  before,  only  there  has  been  a  substitution  of  a 
new  member  for  the  old  one.  But,  so  far  as  the  affida- 
vits disclose,  there  is  no  limit  to  the  number  of  members : 
any  person,  on  payment  of  the  fee  and  subscription, 
may  become  a  member ;  so  that  the  whole  assumption  of 
the  premium  on  the  transfer  practically  falls  to  the 
ground. 

It  was,  however,  insisted  further,  that  the  society 
might  dissolve  itself  by  resolution  at  an  annual  general 
meeting,  and  so  a  division  might  be  made.  There  is 
no  provision  made  in  the  rules  for  dissolution;  and 
therefore  it  could  not  be  taken  for  granted  that  the  dis- 
solution can  be  made,  attended  by  a  disposition  of  the 
common  stock,  by  a  mere  vote  of  the  majority  present 
at  the  annual  general  meeting;  and  it  is  the  more 
doubtful,  because  by  rule  6  the  functions  of  the  annual 
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1840.  general  meeting  are  specified  to  be  the  making  of  all 
The  QussN  1&W8  for  the  regulation  of  the  society,  which  pre-supposes 
Justices  of  ^^  continual  existence,  and  seems  to  exclude  the  power 
BiRifiNGBAM.  of  dissolving  by  a  vote  of  the  members  present.  But 
another  and  more  satisfactory,  because  more  general, 
answer  to  this  objection  is  this,  that  the  statute  must 
have  a  reasonable  meaning  given  to  its  words :  when  it 
says  the  laws  of  the  society  shall  prohibit  the  division  of 
the  fiinds  among  its  members,  it  must  be  taken  to  speak 
of  laws  which  are  to  operate  on  the  society  as  a  con- 
tinuing body.  No  law  of  a  society  can  prevent  its  dis- 
solution, and  consequent  division  of  the  common  stock ; 
for  any  kw  made  for  the  purpose  might,  of  course,  be 
repealed  by  the  authority  which  made  it.  This  sort  of 
division  the  Legislature  did  not  intend  to  prevent,  be- 
cause it  could  not ;  and  it  has  made  its  meaning  clear  by 
placing  the  word  "  division"  with  the  words  **  dividend, 
gift,  and  bonus,''  and  by  limiting  the  prohibition  to  the 
acts  of  the  society  as  such  towards  its  members  as  such ; 
whereas  the  division  now  relied  upon  would  take  place 
after  the  society  had  ceased  to  exist.  On  the  whole,  we 
think  that  this  society  is  unquestionably  brought  within 
the  exemption  given  by  the  statute,  and  that  the  barris- 
ter's certificate  was  properly  granted ;  and  we  have  gone 
into  the  several  points  at  greater  length,  because  the 
question  is  of  very  general  application,  and  has  not 
before  received  any  decision. 

We  are  driven,  then,  to  consider  the  second  ground 
on  which  the  rule  is  supported:  namely,  whether,  as 
regards  the  present  rate,  the  society  is  deprived  of  the 
benefit  of  its  exemption,  because  it  has  not  appealed 
against  it;  and  as  it  could  not  be  successfuUy  con- 
tended that  the  president  might  not  have  appealed,  the 
question  is  narrowed  to  this — whether,  there  being 
a  remedy  by  this  appeal,  that  remedy  being  passed 
by,  the  law  will  allow  an  action  to  be  brought  against 
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the  person  enforcing  a  rate,  good  on  its  face,  and  made  1849. 
by  competent  authority,  and  on  a  person  and  in  respect  The  Qubkn 
of  occupation  of  property  apparently  within  the  juris-  jugtroes  of 
diction  of  that  authority.  This  is  not  a  new  questicm,  Birmingham. 
nor  is  the  principle  of  the  decision  unsettled  or  difficult. 
The  only  difficulty  lies  in  its  application.  The  right  of 
appeal  is  co-extensive  with  the  operation  of  the  rate, 
whether  it  has  defects  which  made  it  a  nullity  in  law, 
or  objectionable  only  as  excessive  in  amount  or  unequal 
in  its  assessment.  Any  one  who  is  aggrieved  by  it 
may  appeal ;  but  a  right  of  action  is  limited,  as  well  for 
the  sake  of  convenience,  as  on  the  principles  of  law  and 
justice.  The  making  and  allowance  of  a  rate  are  acts 
entrusted  by  the  law  to  certain  functionaries,  the  over- 
seers and  the  justices ;  and  the  exercise  of  their  func- 
tions is  subject,  by  the  law,  to  revision  by  a  court  of 
appeal.  If  in  the  course  of  their  functions,  but  acting 
within  their  jurisdiction,  they  do  erroneous  acts,  it  is 
no  more  null  and  void,  when  unquestioned  by  appeal, 
than  an  erroneous  decision  of  this  Court  on  a  matter 
within  its  jurisdiction,  wholly'  unquestioned  by  a  writ 
of  error.  If  it  be  appealed  against,  the  law  has  made 
the  decision  of  the  court  of  appeal  final ;  and  if  that 
court  affirm  the  acts  of  the  inferior  functionary,  how- 
ever confessedly  erroneous  the  decision  might  be,  it 
would  be  conclusive  for  all  purposes,  and,  among 
others,  for  enforcement.  Hence  the  absurdity  would 
follow,  that  a  rate,  which  the  court  of  direct  and  final 
jurisdiction  had  pronounced  valid,  must  be  considered 
as  invalid  when  considered  in  other  courts  collaterally 
as  a  prospective  authority  for  the  officer  of  the  law 
who  is  directed  to  enforce  it ;  and  to  this  extent  there 
can  be  no  difference  between  the  case  of  a  rate  not 
appealed  against,  and  one  appealed  against  and  con- 
firmed. The  authority  of  the  original  court,  up  to  the 
time  of  appeal,  and  subject  to  that,  is  exactly  of  the 
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1849.         same  force  as  that  of  the  court  of  appeal :  both  stacf  ^ 
The  Queen     upon  exactly  the  same  principle ;  they  are  the  acts  an^^ 
,   J?'     ,      decisions  of  functionaries  or  courts  entrusted  by  th^^ 

Josttces  of  •'        ^^m, 

Birmingham,  law  with  the  matter  within  their  juriscUction.    But  al^^^ 

this  depends  upon  that  limitation  'of  jurisdiction.  If, 
in  the  first  instance,  the  primary  court  has  gone  beyond 
its  limits,  its  acts  are  void ;  the  party  aggrieved  may, 
if  he  please,  appeal,  because  the  statute  enables  him  to 
do  so ;  and  excess  of  jurisdiction  is  of  itself  a  ground 
of  appeal,  as  much  as  merely  an  erroneous  decision: 
and  if  the  court  of  appeal  erroneously  confirms  the  acts 
of  a  court  below,  it  may  be  that  the  party  appealing 
cannot  object  to  the  want  of  jurisdiction  in  any  col- 
lateral proceeding;  his  own  acts  may  estop  him  per- 
sonally ;  but  in  the  case  supposed  he  is  not  bound  to 
appeal,  because  he  is  at  liberty  to  treat  the  act  as  null 
and  void.  We  have  examined  all  the  cases  cited  in  the 
argument,  and  more,  and  we  do  not  now  go  through 
them  in  detail,  on  account  of  the  necessary  length  to 
which  our  judgment  must  extend;  but  this  principle 
will  be  found  either  laid  down  or  assumed  in  them  all, 
when  properly  considered,  with  great  uniformity. 

The  question,  then,  in  this  case,  is,  whether  the  acts 
of  the  overseer  and  justices,  in  assessing  the  president 
to  these  rates,  were  within  their  jurisdiction?  If  they 
are,  they  are  valid  now,  because  not  reversed  upon 
appeal ;  they  cannot  be  questioned  collaterally.  If 
they  were  not,  they  were  ab  initio  nidi  and  void ;  and 
there  is  nothing  which  estops  him  from  saying  so.  Now, 
it  is  not  disputed  that  he  was  an  occupier  of  the  premises 
in  respect  of  which  he  is  rated,  or  that  they  are  within 
that  parish ;  nor  is  the  question  raised  as  to  the  bene- 
ficial nature  of  the  occupation:  but  the  objection  is, 
that  the  statute  exempts  him  from  rate,  by  reason  of  the 
purpose  for  which  the  occupation  is  had;  and  it  is 
said,  that  the  effect  of  that  exemption  is  to  take  the 
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premises,  for  the  purpose  of  rating,  out  of  the  parish,         1849. 
and  so  out  of  the  jurisdiction  of  the  justices,  who  are     The  Qubvn 
only  allowing  a  rate  for  the  parish.     We  think  this      j„gtroe8  of 
mode  of  stating  the  case  cannot  be  sustained;   if  it  Birmingham. 
could,  the  same  mode  might  be  adopted  whenever  the 
question  was,  whether  the  occupation  was  beneficial  or 
not     If  there  be  no  beneficial  occupation  of  land  for 
the  purpose  of  a  rate,  it  might  equally  be  sidd  not  to  be 
within  the  parish,  because  it  ought  not  to  be  included  in 
the  rate :  yet,  so  far  as  I  know,  this  question  has  always 
been  raised  upon  appeal;  and  a  distinction  has  been 
made  between  the  question  whether  there  was  occupa- 
tion or  not,  which  can  be  tried  by  action,  and  whether 
a  beneficial  occupation  or  not,  which  can  be  tried  by 
appeal;  and  this  seems  the  reasonable  test.     As  soon 
as  the  land  is  shewn  to  be  in  the  parish,  and  A.  B.  to 
be  the  occupier,  the  case  is  prim&  facie  brought  within 
the  statute  of  Elizabeth.     The  rate  on  its  face  is  good, 
and  the  jurisdiction  attaches :  whether  that  prim&  facie 
case  can  be  altered  by  any  circumstances  affecting  the 
character  of  the  occupation,  is  matter  to  be  determined 
by  a  court  of  appeal,  on  appeal  made;  and,  in  the  pre- 
sent case,  the  party  rated  had  many  facts  to  prove,  and 
a  construction  of  the  statute  to  make  out,  before  he 
could  establish  his  exemption ;  and  a  decision  upon  all 
these  points  was  within  the  jurisdiction  of  the  court  of 
appeal;  and,  when  decided  in  his  favour,  still  shewed 
no  excess  of  jurisdiction  in  the  court  below,  any  more 
than  a  decision  that  the  rate  made  and  allowed  was 
unequal;  whereas,  a  decision  that  the  land  was  out  of 
the  parish  would  have  shewn  that,  ab  initio,  the  over- 
seers and  justices  below  had  been  dealing  with  what 
they  did  not  profess  to  deal  with,  and  could  not  by  law 
interfere  with.     The  case  of  Fawcett  v.  Fowles  (a)  is  an 

(a)  7  B.  &  C.  394. 
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1849.        analogous  case,  in  respect  of  highways,  illustrating  the 
The  QtJBSN     distinction  we  are  taking  very  clearly.     Amcliffe  and 
JusUoesof     Ii^glcby   were   townships  in  the  parish   of  AmcUffe. 
BiRMiNOHAM.  The  plaintiff,  an  occupier  of  land  in  the  former,  con- 
tended that  he  was  not  bound  to  repair  the  roads  in  the 
latter ;  and  his  cattle  having  been  seized  on  a  convic- 
tion founded  on  the  information  of  the  parish  surveyor^ 
against  which  he  had  not  appealed,  he  brought  an  action 
of  trespass,  and  was  nonsuited.     The  Court  held  the 
nonsuit  right.     Lord  Tenterden  said,  '^  For  some  time 
I  was  disposed  to  think  this  case  analogous  to  some 
which  have  arisen  on  the  poor-laws,  in  which  it  has 
been  held,  that  if  a  person  not  an  occupier  or  resident 
within  a  given  parish  be  there  rated  to  the  relief  of  the 
poor,  and  his  goods  are  distndned  for  the  rate,  he  may 
maintain  an  action  against  the  party  levying.     But  in 
those  cases  there  was  an  entire  want  of  jurisdiction. 
Here  the  justices  had  jurisdiction  to  hear  and  decide 
upon  the  complaint  of  the  surveyor ;  and  the  present 
plaintiff,  an  occupier  of  land  within  the  parish,  was 
prim&  facie  liable  to  the  burden  imposed."     And  Hoi- 
roydf  J.,  said,  "  If  there  had  been  separate  surveyors 
ibr  the  townships  of  Amcliffe  and  Ingleby,  and  the 
surveyor  of  the  latter  had  directed  work  to  be  done  in 
Arncliffe,  as  if  it  were  in  Ingleby,  then,  upon  a  com- 
plaint made  of  the  neglect  to  do  it,  the  magistrate 
would  have  had  no  jurisdiction."   Marshall  v.  PUman{a) 
was  decided  upon  the  same  principle.     The  plaintiff 
was  rated,  as  an  inhabitant,  on  his  stock  in  trade.     He 
did  not  appeal,  but  brought  an  action,  contending  he 
was  not  liable  to  be  rated,  because  he  had  no  liability — 
that  which  was  supposed  to  be  stock  in  trade  was  not 
so  in  fact;   but  the  Court  held,  the  action  was  not 
maintainable.     We  entirely  acquiesce  in  the  conve- 

(a)  9  Bing.  595. 
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nience  and  justice  of  this  principle,  upon  which  these         1849. 
decisions  proceed ;  and  are,  therefore,  of  opinion,  that    The  Qusbk 
the  payment  of  the  rates  in  question  cannot  now  be     jngtuJes  of 
resisted.     Our  decision  upon  that  point,  alone,  would  Birmingham. 
have  been  sufficient  to  make  the  rule  absolute,  but  as 
that  would  have  left  the  general  question  unanswered, 
we  have  thought  it  better  to  express  an  opinion  upon 
it  (a). 

Rule  absolute  for  a  mandamus. 

(a)  See  the  next  case. 


$n  tf)e  ISxcfiequer. 


Purvis  and  Others  v.  Trail.  Jan.  19. 

X  RESPASS  for  breaking  and  entering  certain  pre*  a  society,  ori* 
mises  belonging  to  the  plaintiffs,  in  the  parish  of  Green-  ^S^JxSu." 
wich,  in  the  county  of  Kent,  and  carrying  away  certain  "▼•^y  ^o'  ^« 
goods  belonging  to  the  plaintiffs.    The  defendant  pleaded  icienoe  and  the 

...  II*  1  Ane  arts,  and  so 

not  guilty  by  statute,  and  the  parties  agreed  to  state  a  certifled  par. 
special  case  for  the  opinion  of  the  Court,  which  contained  J^'tc^forfcits 
the  followinir  facts : — The  plaintiffs  were  and  are  the  **•  exemption 

,  ,  ,  from  contribu* 

trustees  of  a  society  called  The  Greenwich  Society  for  the  tion  to  local 
Acquisition  and  Difiusion  of  Useful  Knowledge.     The  JwaSon,  under 
defendant  was,  and  still  is,  a  justice  of  the  peace  for  the  ^\^  *^  ^'f'* 
county  of  Kent,  and  one  of  the  metropolitan  police  magis-  lets  out  por- 

^  .  ,  tions  of  Its  pre- 

trates  at  Greenwich.  mises  for  public 

The  question  submitted  to  the  Court  is,  whether,  upon  ^^a  private 

the  facts  stated,  the  plaintiffs  were  liable  to  be  rated  to  «Wbltions,  for 

'■  admission  to 

which  money  is 
talcen  at  the  doors,  even  though  the  proceeds  of  such  letting  are  devoted  to  the  purposes 
oi  the  society,  and  no  dividend  is  declared  out  of  the  rent  paid  on  such  occasions. 
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1849.^  the  poor  and  highway  rates,  under  certain  local  acts  of 
Parliament,  in  respect  of  the  buildings  and  premises 
occupied  by  the  said  society,  or  whether  they  are  exempt, 
under  the  6  &  7  Vict.  c.  36. 

By  a  local  act  of  Parliament,  the  ix  Geo.  iv,  intituled 
"  An  Act  for  repealing  an  Act  of  xxvi  Gea  ii,  for  the  bet- 
ter relief  and  employment  of  the  poor  of  Greenwich,  and 
for  repairing  the  highways,  and  for  cleansing  the  streets, 
and  for  making  more  effectual  provisions  in  lieu  there- 
of," power  is  given  to  the  churchwardens,  overseers,  and 
parishioners,  in  vestry  assembled,  to  make  certain  rates 
upon  all  persons  who  should  occupy,  hold,  or  use  any 
houses,  buildings,  lands,  tenements,  or  hereditaments,  or 
possess  any  rateable  property  within  the  said  parish,  for 
defraying  the  expenses  of  maintaining  and  employing  the 
poor  of  the  said  parish,  and  for  the  maintaining  the  high- 
ways and  cleansing  the  streets  within  the  said  parish ; 
such  rates  being  required  to  be  allowed  by  two  or  more 
justices  for  the  county  of  Kent.  It  was  further  enacted, 
that  notice  of  such  allowance  should  be  given,  and  that 
if  any  person  liable  to  pay  any  such  rate  should  n^lect 
or  refuse  to  do  so  for  fourteen  days  afler  such  notice,  it 
should  be  lawful  for  any  one  of  his  Majesty's  justices  of 
the  peace  for  the  county  of  Kent  to  issue  his  warrant  of 
distress  on  complaint  made  of  such  neglect. 

Prior  to  the  18th  January,  1844,  a  society  was  insti- 
tuted at  Greenwich  for  the  purposes  of  science  and  lite- 
rature, (unless  the  Court,  upon  the  facts  stated,  should 
come  to  a  contrary  conclusion),  by  the  name  of  **  The 
Greenwich  Society  for  the  DiiBfusion  of  Useful  Know- 
ledge." The  society  had  obtained  the  certificate  of  the 
barrister,  and  had  in  other  respects  complied  with  the 
requisites  of  the  6  &  7  Vict.  c.  36. 

Among  the  rules  of  the  society  were  the  following: — 

VIII.  The  whole  of  the  property  and  effects  belong- 
ing to  the  society  shall  be  invested  in  the  names  of  tlunee 
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trustees,  who  shall  be  elected  by  the  society  at  a  special      J^^' 
meeting. 

XIX.  No  dividend,  gifl,  division,  or  bonus  in  money 
shall  or  may  on  any  account  be  made  from  the  funds  of 
the  society,  unto  or  between  any  of  its  members,  in 
respect  of  such  membership. 

XX.  In  the  event  of  the  dissolution  of  the  society, 
the  property  shall  not  be  divided  amongst  the  members, 
nor  appropriated  to  their  private  use,  but  shall  be  given 
to  such  public  association  or  associations  for  the  promo- 
tion of  knowledge  as  may  be  deemed  by  the  members, 
at  tiieir  last  meeting,  to  be  most  deserving. 

At  a  vestry  meeting  duly  held  on  dOth  January, 
1846,  the  churchwardens  and  overseers  of  Ghreenwich, 
under  the  provisions  of  the  above-mentioned  local  act, 
made  one  rate  for  maintaining  and  employing  the  poor, 
and  another  for  maintaining  the  highways  and  cleansing 
the  streets  within  the  said  parish,  which  rates  were  duly 
allowed,  and  rotice  of  the  allowance  duly  given.  In 
these  rates  the  names  of  the  plaintiffs  were  entered  as 
occupiers  and  owners  of  the  lecture-hall  and  rooms  be- 
longing to  the  said  society,  and  assessed  in  the  sum  of 
1602: 

The  plaintiflb  refused  to  pay  the  sum  at  which  they 
were  assessed  in  respect  of  such  buildings,  and  on  com- 
plaint made  by  the  collector  of  the  rates,  the  plaintiffs 
were  duly  summoned;  and  on  24th  October,  1846,  they 
appeared  before  the  defendant,  at  the  police-court  at 
Greenwich,  and  claimed  exemption  from  the  rates,  im- 
der  the  6  &  7  Vict.  c.  36;  but  the  defendant,  after 
having  heard  the  facts  of  the  case,  directed  the  plaintiffs 
to  pay  the  rates,  and  eventually  issued  his  warrant  of 
distress,  under  which  the  goods  mentioned  in  the  declar- 
ation were  seized. 

The  premises  belonging  to  the  society  consist  of  a 
lecture-hall,  library,  and  reading-rooms;  and,  except  as 

VOL.  III.  L  L  N.  8.  c. 
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1849.  ^      hereiiiafter  mentioned,  the  aodety  was  Ba[^ited  and 
conducted  according  to  the  rules  set  out  in  the  case. 
The  society  has  issued  public  printed  announcements 
in  the  following  terms:  namely,    ^'The  lectore-hall, 
capable  of  holding  nearly  1000  persons,  and  seyeral  class- 
rooms, may  be  hired  for  public  meetings,   lectures, 
concerts,  Ac. ;  for  terms  apply  to  the  librarian*''    In 
conformity  with  this  announcement,  the  society  has  on 
seyeral  occasions,  as  well  before  as  since  the  tnifclMng  of 
the  rates  In  question,  let  the  lecture-hall  to  persons  un- 
connected with  the  society.    It  has  been  let  for  meet- 
ings relating  to  the  payment  of  church-rates,  the  corn- 
laws,  the  navigation  of  the  river  Thames,  and  the  peo- 
ple's charter,  for  sales  by  auction,  and  for  exhibitions  of 
various  kinds.     On  some  of  these  occasions  a  sum  in 
gross  has  been  paid  by  the  persons  so  hiring  the  said 
premises  to  the  trustees  of  the  society,  and  on  other 
occasions  a  sum  of  money  was  paid  at  the  door  by  each 
person  admitted ;  and  the  money  so  received  was  affiled 
by  the  trustees  for  the  purposes  of  the  said  society,  in 
common  with  the  other  funds. 

Under  these  circumstances,  the  question  for  the  opin- 
ion of  this  Court  was,  whether  the  plaintiffs  were  or  wore 
not  entitled  to  the  exemption  provided  for  by  the  6  &  7 
Vict,  c  36 ;  it  being  agreed  that  if  they  were,  judgment 
was  to  be  entered  for  them,  with  2021  damages ;  other- 
wise, for  the  defendant.  If  either  party  was  dissatisfied 
with  the  judgment  of  the  Court,  power  was  reserved  to 
turn  the  case  into  a  special  verdict 

Bomllf  for  the  plaintiffs. — This  society  falls  mthin  the 
exemption  in  the  statute  6  &  7  Vict.  c.  36.  The  fSu^ts 
shew  the  purposes  to  which  the  society  was  applied ;  and, 
as  there  is  no  doubt  it  was  instituted  originally  for 
science  and  the  fine  arts,  there  can  be  no  question  that 
it  complies  with  the  first  branch  of  the  statute ;  and  it 
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is  submitted^  that^  as  the  premises  here  rated  were  occu-      ^  1849. 
pied  by  the  society  for  the  transaction  of  its  business, 
and  for  the  carrying  into  effect  its  purposes,  it  falls 
within  the  second  branch.     [Alderson,  B. — The  sodety 
may  have  been  instituted  exclusively  for  science,  but  can 
you  preserve  its  exemption  when  you  apply  it  to  other 
purposes  ?    The  words  of  the  statute  are,  *'  is  instituted^ 
simply,  and  not  '*  originally  instituted."    Pollock^  C.  B. 
— ^Whenever  new  objects  and  purposes  are  introduced 
into  such  a  body,  it  becomes  a  new  institution.]     The 
society  was  no  doubt  instituted  for  science.     The  trus- 
tees occupy  the  premises  for  the  general  purposes  of  the 
society,  and  without  any  beneficial  interest.     They  are, 
therefore,  not  rateable.     In  Regina  v.  Shee(a)  it  was 
held  that  the  Royal  Academy  was  not  rateable,  on  the 
ground  that  there  was  no  beneficial  interest,  though  the 
premises  occupied  by  that  body  were  used  for  the  pur- 
poses of  an  exhibition,  which  was  shewn  to  have  pro- 
duced 500021  in  one  year,  which  was  applied  to  the 
purposes  of  the  society.     In  this  case  the  proceedings  of 
the  meetings  and  exhibitions  are  all  applied  to  the  pur- 
poses of  the  institution,  there  being  no  dividend  among 
its  members  in  any  shape. 

Crawder  (with  whom  was  Lush)  was  not  heard. 

Pollock,  C.  B. — It  appears  to  me  there  must  be 
judgment  for  the  defendant,  the  plaintiffs  being  clearly 
liable  to  these  rates.  It  has  been  contended  that  this 
society  is  exempt  under  the  statute,  because  it  was  ori- 
^nally  instituted  exclusively  for  science  and  the  fine  arts. 
That  might  have  been  so.  But  when  we  speak  of  in- 
stitutions, as  of  a  country,  for  instance,  we  do  not  mean 

(a)  4  ^  B.  2. 
L  L  2 
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1849.  the  original  laws  under  which  it  started  into  life,  1=»iit 
those  hj  which  it  was  governed  at  the  time  of  speakm  -arm  g. 
Whenever  a  change  is  introduced  into  the  scheme  o:^F*a 
society  like  this,  its  institutions  are  altered.  It  is  '^o 
longer  a  society  instituted  for  scientific  purposes,  wlft-  ^n 
its  premises  are  devoted  to  such  subjects  as  those  m.^^  ^- 
tioned  in  this  case.  As,  therefore,  I  think  that  thi^  is 
not  a  society  instituted  solely  for  science  and  the  "fi-.  ^ne 
arts,  I  am  of  opinion  that  the  plidntiffs  are  liable  to  ^be 
rated,  and  judgment  must  be  given  for  the  defendaa'C^^— 

Parke,  B. — I  am  entirely  of  the  same  opinion.  C'^^-  is 
dear  that  the  institution  of  this  society  has  been  chan 
and  if  it  were  shewn  to  have  been  so  changed  by 
petent  authority,  there  can  be  no  question  but  tha.'fc  ^^ 
would  then  have  ceased  to  be  occupied  for  it«  origi. 
purposes,  and  would  be  clearly  rateable.  The  case,  h 
ever,  does  not  find  that  the  change  was  introduced  ^7 
competent  authority,  and  I  should,  therefore,  hesiA^^^^ 
before  coming  to  the  conclusion  that  that  change,  wk»^^* 
would  disentitle  them  to  the  exemption,  had  been  in 
duced  by  competent  authority.  But  I  do  find  that 
premises  have  been  partly  occupied  for  and  devoted  ^ 
scientific  purposes  and  partly  for  other  objects;  and  I 
of  opinion,  that,  to  entitle  the  society  to  this  exemptE 
the  act  ought  to  be  construed  to  mean  that  all  the 
mises  should  be  exclusively  occupied  for  and  devotecK- 
science  and  the  fine  arts,  and  that  all  the  funds  of  -^^^^ 
society  have  been  bonfi  fide  applied  to  carrying  out  ^ 
purposes.  That  is  not  done  when  they  devote  theuk. 
the  purposes  here  enumerated.  And  if  the 
choose  to  convert  their  premises  and  buildings  i 
places  for  the  reception  and  accommodation  of 
meetings,  and  derive  a  profit  from  so  doing,  they  m 
submit  to  be  rated  like  other  people,  though  it  may 
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that  there  is  no  beneficial  occupation  in  the  nominal  1849. 

occupiers.     For  these  reasons,  I  think  the  defendant  is  Purvis 
entitled  to  the  judgment  of  the  Court 


V. 

Trail. 


Aldebson  and  Platt,  Bs.,  concurred. 

BomU  applied  for  leave  to  turn  the  case  into  a  special 
yerdict. 

Sed  per  Curiam. — The  point  is  too  clear  to  admit  of 
argument  If  the  plaintiffs  are  dissatisfied  with  our 
judgment,  they  may  resist  the  next  rate,  and  tender  a 
bill  of  exceptions  at  the  trial.  This  case  ought  not  to 
go  any  farther. 

Judgment  for  the  defendant. 


The  Queen  v.  T.  Paynter,  Esq.  jf^,  12. 

JyL  ANDAMUS  to  issue  a  warrant  of  distress  for  non-  Sectum  113  of 
payment  of  a  highway  rate.  The  writ  recited,  that,  by  ^^  4^  g,  50^ 
a  certain  rate  or  assessment  made  for  carrying  into  do«notope. 

^  ^^  rate  to  exempt 

efifect  the  purposes  of  the  GQghway  Act  (5  &;  6  WilL  4,  from  nteabibty 
c  50)  for  the  parish  of  St  Mary,  Putney,  in  the  county  luibie  to  be 
of  Surrey,   one  James  Wadmore,  was,  on  the  28rd  JJ^gyfind 
March,  1846,  duly  rated  and  assessed  as  the  occupier,  therefore,  where 

•  land  apon 

jointly  with  divers  other  persons,  of  that  part  of  a  cer-  which  a  bridge 
tiun  bridge  leading  from  the  parish  of  Putney,  in  the  ,,1^  „^  ^  ^ 
county  of  Surrey,  to  the  parish  of  Fulham,  in  the  county  ^J^  Jat  it 
of  Middlesex,  as  is  situate  within  the  parish  of  Putney,  ^m  not  ex- 
and  the  land  upon  which  the  said  part  of  the  said  bridge  the  bridge 


is  erected,  together  with  the  toll-house  and  other  build-  JJJ  chanaed   ' 
infiw,  at  the  sum  of  247.  6«. ;  that  the  rate  was  duly  "^^^^  **^;  P™- 

°  ''    ▼inoDfl  of  cer- 

demanded,  and  payment  refused,  and  that  the  defend-  tain  local  acta. 
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ant,  being  applied  to  oa  behalf  of  tlie  surveyors  of 
parish,  refiised  to  issue  a  warrant  of  distress. 


Return. — I,  Thomas  Paynter,  Esq.,  one  of  the  magistral 
the  police-conrts  of  the  metropolis,  &c.,  do  most  humbly  cerC 
that  the  rate  or  assessment  upon  the  said  J.  Wadmors^  and 
other  persons,  in  the  said  highway  rate  in  the  said  writ 
tioned,  is  not,  and  was  not  at  any  time,  due  or  payable  by 
said  James  Wadmore,  in  respect  either  of  his  own  oocupa^x 
or  of  his  occupation  jointly  with  any  other  person  or 
otherwise  howsoever,  of  that  part  of  the  bridge  in  the  said 
mentioned  and  described,  or  in  any  other  part  thereof,  no 
reason  of  any  occupation  of  the  land  upon  which  the  said 
the  said  bridge,  or  any  part  thereof,  is  erected  and  built,  no 
vespect  of  the  toll-house  and  other  buildings  erected  thereon 
connected  therewith,  situated  in  the  said  parish  of  Putney  ^ 
is  the  sfdd  James  Wadmore,  nor  was  he  ever,  liable  to  pay  *&he 
same,ybr  thai  the  said  bridge  is  not  in  the  whole  or  in  part  li.fl^'Bils 
to  be  rated  to  the  highway  rate  for  the  said  parish  of  Fu^xm  ^y» 
but  is  exempted  therefrom  by  virtue  of  the  statute  5  &  6  ^M^  ^* 
4,  c.  60,  intituled  **  An  Act  to  consolidate  and  amend  the  1^^^^ 
relating  to  highways  in  that  part  of  Great  Britain  called 
land,'*  by  reason  that  the  said  bridge,  and  every  part 
together  with  the  toll-house  and  other  buildings  erected  th 
and  connected  therewith,  was  and  were  at  the  time  of  making  '^Jit 
said  rate,  and  now  is  and  are,  paved,  repaired,  and 
under  and  by  virtue  of  the  provisions  of  a  certain  local 
Parliament,  (xii  Greo.  i),  intituled,  **  An  Act  for  building  a  br»*-^^ 
across  the  river  of  Thames,  from  the  town  of  Fulham,  in 
county  of  Middlesex,  to  the  town  of  Putney,  in  the  coun 
Surrey ;  *'  and  of  a  certain  other  local  act  of  Parliament,  (i  Geo«> 
intituled,  **  An  Act  to  explain  and  amend  an  Act  made  in  the  E 
year  of  the  reign  of  George  the  First,  for  building  a  bridge  a? 
the  river  of  Thames,  from  the  town  of  Fulham,  in  the  count 
Middlesex,  to  the  town  of  Putney,  in  the  county  of  Surrey, 
for  making  the  said  Act  more  effectual."  And  therefore,  I, 
said  Thomas  Paynter,  did  refuse  to  issue  the  warrant  of  dist 
in  the  said  writ  mentioned,  and  cannot  issue  the  said  wri 
distrees,  as  by  the  said  writ  I  am  commanded. 

The  answer  of  the  said  Thomas  Paynter,  Esq.,  in  the  said 
mentioned. 

Thomas  Patnter^ 

Demurrer  and  joinder. 


of 


Crompton  (Pashley  with  him),  in  support  of  the 
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murrer. — The  return  is  insufficieiit.  The  question  is^  1849. 
whether  the  1  I3th  section  of  the  5  &  6  WilL  4,  a  50, 
exempts  the  property  in  question  from  a  highway  rate ; 
and  it  is  submitted  that  it  does  not  By  the  27th  sec- 
tion of  the  act,  '^  the  rate  shall  be  made,  assessed,  and 
levied  by  the  surveyor  upon  all  property  now  liable  to 
be  rated  and  assessed  to  the  relief  of  the  poor."  Now  it 
appears  firom  Begina  v.  Paynter  (a),  that  this  bridge  is 
rateable  to  the  poor;  it  is  therefore  clearly  within 
section  27,  Then  is  it  also  within  the  exempting 
section,  113?  That  section  enacts,  '^that  nothing  in 
this  act  contained  shall  apply  to  any  roads,  bridges;, 
carriageways,  cartways,  &c.,  or  pavements,  which  now 
are,  or  may  hereafter  be,  paved,  repaired,  or  cleansed, 
broken  up,  or  diverted,  uinder  or  by  virtue  of  the  pro- 
visions of  any  local  or  personal  act  or  acts  of  Parliament;" 
but  none  of  these  words  apply  to  lands,  which  is  the 
subject-matter  of  the  rate  here,  but  to  ways ;  and  the 
intention  of  this  clause  was  only  to  prevent  the  inter- 
ference of  the  parish  surveyor  with  any  ways,  &c,  which 
are  repaired  under  private  acts,  but  was  not  intended 
to  exempt  any  land  which  is  rateable  by  the  27th 
section.  Where  the  act  intends  to  exempt  property, 
the  exemption  is  plainly  expressed,  as  in  section  33 ; 
and  if  section  113  is  construed  to  exempt  this  land,  it 
would  aSect  it,  because  it  was  liable  to  a  highway  rate 
previous  to  the  passing  of  the  act. 

C  Clarky  contra. — Where  the  words  of  an  exception 
are  plain  they  must  prevul,  unless  there  be  clear  and 
unambiguous  evidence  that  such  a  construction  would 
be  contrary  to  the  general  intent  of  the  statute,  and 
inconsistent  with  other  and  overruling  provisions  of  the 
aame  statute :  per  Coleridge^  J.,  in  Rex  v.  The  Poor-law 

(a)  7  Q.  B.  255.J 
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1849.  Commissioners  {dy     Now,  many  of  the  sections  in  this 

The  QuBKN  statute  distinctly  recognise  private  duties  and  liabilities 
Patntbr  distinct  from  the  general  liability  imposed  by  the  act 
Thus,  sections  21  and  23  recognise  the  duty  of  repur  by 
parishes ;  section  62,  by  parties  ratione  tenune ;  section 
95,  by  the  party  charged  therewith;  and  section  113 
expressly  exempts  turnpike-roads.  It  is  said  that  this 
section  only  applies  to  the  non-interference  of  the  sur- 
veyors ;  but  it  is  submitted  that  it  applies  to  all  roads, 
bridges,  &c.,  which  are  repaired  under  a  local  act,  and 
of  which  the  description  is  given  in  this  section.  Section 
115  exempts  the  city  of  London,  and  section  116  is  a 
partial  exemption.  The  Legislature  then  knew  well 
how  to  exempt  generally  or  partially,  and  there  is 
nothing  to  show  that  section  113  is  not  a  general  ex- 
emption, and  therefore  that  tiiis  bridge  is  not  rateable  to 
the  highway  rate. 

Crompton,  in  reply. — Section  113  cannot  exempt  any 
of  the  things  therein  motioned  from  rateability,  because 
none  of  them  are  liable  to  be  rated.  A  way  is  never 
rated ;  it  is  only  an  easement.  The  word  ^'  bridge,"  in 
this  section,  means  ^^  bridge- way ;"  and  the  occupier  of 
the  land  on  which  it  is  built  is  liable  to  be  rated  for  it 
to  the  poor:  Regina  v.  The  Blackfriars  Bridge  Com- 
pany (i). 

Lord  Denman,  C.  J. — This  property  has  been  rated 
in  the  parish  in  which  it  is  situated,  under  section  27  of 
the  Highway  Act ;  and  it  is  contended  tiiat  it  is  not  liable 
to  be  rated,  because  it  is  exempted  by  the  words  of  sec- 
tion 113.  If  that  section  had  followed  immediately 
after  the  section  imposing  the  general  liability,  we  might 
have  had  some  difficulty ;  but  there  ore  many  sections 

(a)  6  Ad.  &  £.  1,  {h)  9  Ad.  &  E.  828. 


V. 
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interposed^  some  of  which  relate  to  the  duties  of  survey-         1849. 
ors.     I  think  that  the  intention  of  the  Legislature  was     j*^^  Qumn 
not  by  that  section  to  exempt  any  property  from  the 
operation  of   the    general  liability  imposed   by  sec- 
tion 27. 

c 

Patteson,  J. — I  am  of  the  same  opinion.  I  do  not 
see  how  the  113th  section  can  be  construed  to  exempt 
any  property  from  rateability^  and  I  think  that  Mr. 
Cromptan  has  put  the  right  construction  on  it. 

Coleridge^  J. — I  am  of  the  same  opinion.  I  adhere 
to  the  opinion  which  I  expressed  in  Regina  v.  The  Poor- 
law  Commissioners^  but  I  think  it  is  not  applicable  in 
this  case.  The  question  is^  whether  the  general  rating 
clause  is  affected  by  the  words  of  section  113 :  now  it 
will  not  be  unless  there  be  words  in  section  113  which 
designate  some  kind  of  property  which  is  rateable  within 
section  27 ;  but  giving  full  effect  to  the  words  of  that 
section,  I  think  they  do  not  include  any  kind  of  rateable 
property. 

Judgment  for  the  Crown  (a). 

(a)  Wightmany  J.,  had  left  the  court. 
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1849. 

Fd).  12.  The  Queen  r.  Barton. 

Where  a  con.     J  «  GRAY,  in  Hilary  Term  last,  had  obtained  a  writ  of 

▼ictioiiy  under  •         •«••  ••  ••  i*i*t. 

29  Car.  2,  o.  certioran  to  bring  into  this  court  a  conviction,  oi  which 
m.^to'S'S..   the  foUowing  k  a  oop7 :- 

penalty  and  12t. 

for  costi,  and         Oxfordshire,  to  wit.— Be  it  remembered,  that,  on  the  disk  day 

^  mrot'ttat  ®^  October,  in  the  year  of  our  Lord  1848,  at  the  Swan  Inn,  in  the 
the lameihonid  parish  of  Eynsham,  in  the  said  county,  Robert  Barton  is  con- 
be  levied  bj  yicted  before  the  undersigned,  one  of  her  Majesty's  justices  of  the 
dSSTofroffl^  peace  for  the  said  county,  for  that  he,  the  said  Robt.  Barton, 
dent  distreat,  within  ten  days  now  last  past,  to  wit,  on  the  22nd  day  of  October, 
that  he  be  pnb-  in  the  year  aforesaid,  at  the  parish  of  Eynsham,  in  the  said 
^ockrby'the"  county,  being  then  and  there  above  the  age  of  14  years,  and 
space  of  two  being  then  and  there  a  dealer  in  fruit,  did  then  and  there  do  and 
hoars,  nnleas  exercise  certain  worldly  labour,  business,  and  work  of  his  ordinaiy 
suma  wi?i^*^  calling  of  dealer  in  fruit  as  aforesaid  upon  the  Lord's-day,  to  wit, 
costs  of  the  dis-  the  day  aforesaid,  by  then  and  there  selling  to  one  Kliza  Lamboum 
tress,  be  sooner  a  certain  quantity  of  fruit,  to  wit,  one  hundred  walnuts,  the  same 
MM  that  ^^^  being  a  work  of  necessity  or  charity,  against  the  form  of  the 
the  coniic-  statute  in  that  case  made  and  provided.    And  I  adjudge  the  said 

tion  was  bad,  Robt.  Barton  for  his  said  offence  to  forfeit  and  pay  the  sum  of  h$^ 
him  to'tS"*  ^  ^  P*^^  *^^  applied  according  to  law,  and  also  to  pay  to  Heniy 
stocks  for  two  Jordan,  the  prosecutor,  the  sum  of  12f.,  for  hb  costs  in  this  be- 
hours  unless       half ;  and  if  the  said  several  sums  be  not  paid  forthwith,  I  order 

^ry?^  *•"»»  t^'o  "^^  ^  ^^"'"-^  V  <Ji«"*»  '^^  ^^  *'  KoodB  and  chattel, 

putting  in  the  of  the  said  Robert  Barton ;  and  in  de£Etult  of  sufficient  distress^  I 

stocks  was  not  adjudge  the  sajd  Robert  Barton  to  be  set  publicly  in  the  stocks  in 

ooTerinff  the"  *^®  ^*'^  parish  of  Eynsham,  in  the  said  county  of  Oxford,  by  the 

penalty  under  space  of  two  hours,  unless  the  said  several  sums  and  all  costs  and 

the  Stat,  of  Car.  charges  of  the  said  distress  be  sooner  paid.     Given  &c. 
2,  and  therefore 
that  it  was  not 

aided  by  the  The  same  having  been  returned,  a  concilium  was 

Tict.  c.  43.        moved  for,  and  the  case  was  set  down  in  the  Crown 

paper. 

J,  Gray  was  now  heard  against  the  conviction — 

The  objection  is,  that  it  adjudges  the  defendant  to  for^ 

feit  and  pay  the  sum  of  5«.,  and  also  to  pay  the  sum  of 

125.for  the  prosecutor's  costs;  and  in  default  of  payment 

of  the  several  sums,  that  the  same  be  levied  by  distressb 
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and  in  default  of  sufficient  distress,  that  he  be  set  pub-        1840« 

licly  in  the  stocks  by  the  space  of  two  hours,  unless  the    xbe  Qukbn 

said  several  sums  and  all  costs  of  the  distress  shall  be      bartow. 

sooner  paid.     It  is  submitted,  that  the  magistrate  had  no 

right  to  impose  the  payment  of  these  costs  as  a  condition 

of  getting  out.     By  the  stat  29  Car.  2,  c  7,  s.  2,  the 

party  offending  may  be  set  publicly  in  the  stocks  by  the 

space  of  two  hours,  in  default  of  sufficient  distress  or  in 

case  of  insufficiency  or  inability  of  the  offender  to  pay 

the  sud  forfeitures  or  penalties.    By  this  statute,  then, 

the  justice  can  only  issue  his  distress-warrant  for  the 

penalty,  and  in  default  of  payment  of  the  penalty  may 

put  in  the  stocks.    It  is  said  that  this  is  cured  by  statute 

11  &  12  "Vict  c  43,  s.  18.     That  section  enacts,  ''  that 

the  sums  so  allowed  for  costs  shall  be  recoverable  in  the 

same  manner  and  imder  the  same  warrants  as  any  penalty 

or  sum  of  money  adjudged  to  be  paid  in  and  by  such 

conviction  or  order  is  to  be  recoverable.''     Now,  the 

mode  of  recovering  the  penalty  under  29  Car.  2,  c  7,  is 

by  distress ;  and  if  no  sufficient  distress,  then  the  offender 

is  to  be  put  into  the  stocks :  but  that  is  not  a  mode  of 

recovering  the  penalty — it  is  a  punishment.     If  that  be 

80,  this  conviction  is  not  aided  by  this  statute,  because 

the  costs  can  only  be  recovered  in  the  same  manner  as 

the  penalty,  that  is,  by  distress.     A  distress-warrant 

might  have  issued  under  11  &  12  Vict  c  43,  for  the 

penalty  and  costs ;  but  he  can  only  be  put  in  the  stocks 

for  the  penalty,  and  he  has  a  right  to  be  released  upon 

payment  of  the  penalty. 

BarstoWf  contr&. — The  effect  of  the  statute  is  to  tack 
the  costs  on  to  the  penalty.  It  is  said  that  this  is  not 
a  mode  of  recovering  the  penalty ;  but  that  is  not  so, 
for  the  man  may  pay  the  amount  rather  than  suffer  the 
punishment,  and  so  it  will  be  recovered.  Then,  as  the 
penalty  may  be  so  recovered  by  the  statute  of  Car.  2, 
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1849.        the  costs  may  be  reoovered.  In  like  manner^  under  the 
The  QuBBN     statute  of  Victoria. 


V. 

Barton. 


J.  Gray  was  heard  in  reply. 

• 

Lord  Denman,  C.  J. — I  am  of  opinion,  that,  under 
the  statute  of  Car.  2,  the  penalty  could  not  be  said  to 
be  recovered  by  putting  in  the  stocks ;  and,  therefore, 
that  the  magistrates  had  no  right  to  adjudge  the  man  to 
be  put  in  the  stocks  for  two  hours  unless  those  costs 
were  paid. 

Patteson,  J. — The  putting  in  the  stocks  will  be 
justified  for  the  penalty,  but  not  for  the  costs. 

CoLERiDGB,  J.,  concurred. 

WiGHTMAN,  J. — I  think  that  the  act  substitutes  a 
punishment,  if  the  penalty  cannot  be  obtained  by  pay- 
ment or  distress. 

Conyiction  quashed. 


HILARY  VACATION,  12  VICT.  473 

1849. 

The  .Queen  r.  The  Justices  of  Berkshire.  Jan.  26. 

HE  following  order,  made  under  the  3  &  4  Viet.  Wbere  an  order 

o  ^  ^         ^  Ijy  t^o  justices, 

54,  had  been  brought  up  by  certiorari  for  the  pur-  under  3  &  4 

^ ,    .  *    J  Vict.  c.  54, 

66  01  being  quasneCl : —  adjjadicating 

the  lettlement 
Berkshire,  to  wit. — **  Whereas,  at  a  general  quarter  sessions  of  of  a  criminal 
i  peace,  holden  in  and  for  the  coanty  of  Berks,  at  Abingdon,  in  l«nftic  >"^ 
B  said  county,  on  Monday  the  4th  day  of  January,  1847,  upon  ^^  directing 
i  trial  of  one  John  Smith,  being  then  and  there  indicted  for  a  the  guardians 
iain  felony,  by  him  alleged  to  have  been  committed,  it  was  o^  ^  luiion  im 
^en    in    evidence   that  the  said    John    Smith  was    insane  situate  to  pay 
the  time  of  the  commission  of  such  offence,  and  the  said  a  certain  we^lj 
hn  Smith  was  thereupon  acquitted  of  the  said  felony  by  the  sum  for  hit 
rors  sworn  to  try  the  same ;  and  it  wto  specially  found  by  ^^^^  aU  the 
i  jurors  aforesaid  on  the  said  trial,  that  the  said  John  Smith  facts  estsblish- 
M  insane  at  the  time  of  the  commission  of  the  said  felony,  and  i>^K  ^  ^^^ 
9  said  jurors  thereupon  declared  that  they  acquitted  the  said  ^^^  ti^^tiie 
hn  Smith  of  the  said  felony  on  account  of  such  insanity ;  where-   order  was  not 
on,  it  was  ordered  by  the  Court,  in  pursuance  of  the  statute  in  bad  ^"'^'.?™J" 
sh  case  made  and  provide,  that  the  said  John  Smith  shoold   |^  guardians 
kept  in  strict  custody,  in  her  Mi^esty's  gaol  at  Beading,  in  in  terms  to 
d  for  the  said  county,  until  her  Majesty's  pleasure  should  be  ™**^*  ^^JJhljf 
own  touching  the  custody  of  the  said  John  Smith;   and  of  the  parish  of 
lereas  the  said  John  Smith  is  now  a  criminal  lunatic,  kept  in   N. 
Btody  in  her  Majesty's  gaol  at  Reading,  in  and  for  the  said 
nnty,  under  and  by  virtue  of  the  above  recited  order  of  the 
d  court  of  quarter  sessions ;  and  whereas  we,  Richard  Fellows 
d  George  Beaucharop,  Esquires,  whose  hands  and  seals  are 
reunto  affixed,  two  of  her  Majesty's  justices  of  the  peace  in 
d  for  the  said  county,  have  this  day  inquired  into  the  circum- 
mces  and  place  of  the  last  legal  settlement  of  the  said  John  Smith, 
'  the  best  legal  evidence  that  could  be  procured  under  the  cir- 
mstances  of  the  personal  legal  disability  of  the  said  John  Smith, 
d  particularly  by  the  oath  of  one  Sophia  Smith,  of  the  parish 
Newbery,  in  the  said  county,  widow,  the  mother  of  the  said 
»hn  Smith ;  and  whereas  it  appears  to  ns,  as  well  upon  the 
th  of  the  said  Sophia  Smith  as  otherwise,  that  the  said  John 
aith  is  not  possessed  of  sufficient  property  which  could  be  ap- 
ied  to  his  maintenance,  and  that  the  place  of  his  last  legal  set- 
iment  is  the  parish  of  Newbery  aforesaid,  in  the  county  of 
irks ;  now  we,  the  said  justices,  upon  due  consideration  of  all 
d  singular  the  premises,  do  hereby  adjudge  the  parish  of  New- 
rj  to  be  the  place  of  the  last  legal  settlement  of  the  said  John 
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Smith."  The  order  then  recited  a  warrant  from  Sir  George  Grey, 
as  Secretary  of  State  for  the  Home  Department,  hy  which,  after 
reciting  the  first  section  of  the  3  &  4  Vict.  c.  54,  the  trial  and 
acquittal  of  the  lunatic,  and  his  confinement  in  Reading  gaol, 
and  that  an  asylum  at  Devizes,  in  the  county  of  Wilta^  had  been 
recommended  to  him  as  a  fit  and  proper  receptacle  for  the  said 
lunatic ;  and  that  it  had  been  certified  to  him  by  two  justices 
of  the  peace,  that  they  intended  to  make  an  order  upon  the  New- 
bery  Union,  in  the  county  of  Berks,  in  which  the  said  lunatic 
has  been  adjudged  to  be  settled,  for  the  weekly  maintenance  of 
the  said  lunatic  in  a  lunatic  asylum,  he  directed  his  removal  to 
the  said  lunatic  asylum.  The  order  then  proceeded  as  follows:— 
^'Now  we,  the  said  justices,  upon  proof  before  us  of  all  and  singu- 
lar the  premises,  do  hereby  further  order  and  direct  you  the 
guardians  of  the  Newbery  Union,  being  a  union  declared  by  the 
poor-law  commissioners,  within  which  the  parish  of  Newbery, 
aforesaid,  is  comprised,  to  pay  weekly,  and  every  week  from  and 
after  the  26th  day  of  September  next,  to  Thomas  Phillips,  the 
proprietor  of  the  sdd  lunatic  asylum,  the  sum  of  ten  shillings, 
which  we  do  hereby  adjudge  to  be  a  reasonable  charge  ibr  the 
maintenance  of  the  said  John  Smith  in  the  said  lunatic  asylum, 
and  which  the  said  Thomas  Phillips,  the  proprietor  thereof,  is 
willing  to  receive  in  that  behalf,  for  and  during  so  long  a  time  as 
the  said  John  Smith  shall  continue  in  custody,  in  the  said  lunatie 
asylum,  by  virtue  of  the  said  order  of  the  Secretary  of  State  as 
aforesaid,  the  first  payment  of  the  said  weekly  sum  of  ten  shil- 
lings to  commence  on  the  3rd  day  of  October,  1848.    Given,  &c^ 

Fitzherbertf  in  this  term,  moved  to  quash  the  order  (a). 
It  appears,  from  the  form  of  the  order,  that  the  justices 
have  acted  under  the  2nd  section  of  the  stat.  3  &  4  Vict 
c.  54  {b) ;  and  that  section  requires  them  to  make  the 


(a)  Before  Urle,  J.,  in  the 
Bail  Court. 

(b)  Stat.  3  &  4  Vict.  c.  64, 
sect.  2.  ^*  It  shall  be  lawful 
for  such  two  justices,  or  any 
other  two  justices  of  the  peace 
of  the  county,  city,  borough, 
or  place  where  such  person  is 
imprisoned,  to  inquire  into,  and 
ascertain,  by  the  best  evidence 
or  information  that  can  be  ob- 
tained under  the  circumstances» 
of  the  personal  legal  disability 


of  such  insane  person,  the  place 
of  the  last  legal  settlement,  and 
the  pecuniary  circumstances  of 
such  person ;  and  if  it  shall 
not  appear  that  he  or  she  is 
possessed  of  sufficient  property, 
which  can  be  applied  to  his  or 
her  maintenance,  it  shall  be 
lawful  for  such  two  justices,  by 
order  under  their  hands,  to  di- 
rect the  overseers  of  the  pariah 
where  they  adjudge  him  or  her 
to  be  lawfully  settled,  or  in  case 
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on  the  guardiaoB  of  the  union  to  pay  on  behalf  of 
parish.     Here  no  particular  parish  is  pointed  out 
lioee  behalf  the  guardians  are  to  pay ;  and  it  is  ne- 
that  the  order  should  point  out  the  particular 
otherwise  the  guardians,  who  are  trustees  for  the 
^xent  parishes  comprising  the  union,  would  not  know 
m  they  were  to  debit  with  the  amount     The  ap- 
clause,  sect  4,  refers  to  orders  made  by  the  jus- 


1840. 


The  QuBiK 

V, 

Jostioef  of 

BnCSHlBK. 


pariBh  be  eomprised  in  a 
»zi  declared  by  the  poor-law 
VlliflBioIle^^or  sball  be  under 
^">^   vxiaDagement  of  a  board  of 
STU^x^iAQS  ettoUiehed  by   the 
P^^ox*— law  oommisaionerB,  then 
^*^^     ^[iiardiana  of  such  union, 
^^  o^  such  parish,  (as  the  case 
**^^*y    be),  to  pay  on  behalf  of 
•^*^li.  parish,  in  the  case  of  any 
P^*Bon  remoTed  under  this  act, 
^U     reasonable  charges  for  in- 
^'^liring  into  such  person's  in- 
®^^ity,  and  for  conveying  him 
^*'  Uer  to  such  county  lunatic 
**yliim  or  receptacle  for  insane 
P^iBons,  and  to  pay  such  week- 
ly sum  as  they  or  any  two  jus- 
^*ces  shall,  by  writing  under 
^^eir  hands,  from  time  to  time 
^u^ect,  for  his  or  her  mainte- 
*^**H5e  in  such  asylum  or  recep- 
^^le  in  which  he  or  she  shall  be 
^^>ifined ;  and  in  the  case  of  any 
P®*^n  removed  under  any  for- 
^®r  act  relating  to  insane  pri- 
"^"^eiiB,  to  pay  such  weekly  sum 
^   they  or  any  two  such  jus- 


^^  aforesaid  shall,  by  writ- 

'^^  Utider  their  hands,  from  time 

time  direct,  for  his  or  her 

^intenance  in  the  asylum  or 

^^^ptacle  in  which  he  or  she 

*  ^^nfined." 

tt.  4.  "  That  if  any  person 


shall  feel  aggrieved  by  any  or- 
der of  any  justices  as  aforesaid, 
such  person  may  appeal  to  the 
justices  of  the  peace  at  the  next 
quarter  sessions  of  the  peace  to 
be  holden  in  and  for  the  county, 
city,  borough,  or  place  where 
the  matter  of  appeal  shall  have 
arisen,  the  person  so  appealing 
having  given  to  the  justices 
against  whose  order  such  appeal 
shall  be  made  ten  days'  notice 
of  his  or  her  intention  to  make 
such  appeaL*' 

Sect.  7.  "  That  it  shall  be 
lawful  for  such  two  justices,  by 
order  under  their  hands,  to  di- 
rect the  overseers  of  the  parish  in 
which  they  shall  adjudge  such 
insane  person,  as  last  aforesaid, 
to  be  legally  settled,  or  in  case 
such  parish  shall  be  comprised  in 
aunion  declared  by  the  poor-law 
commissioners,  or  shall  be  un- 
der the  management  of  a  board 
of  guardians  established  by 
the  poor-law  commissionerR, 
then  the  guardians  of  such 
union  or  parish,  as  the  case 
may  be,  to  pay  such  weekly 
sum  for  the  maintenance  of 
such  person,  as  they,  or  any 
such  two  justices,  shall,  by 
writing  under  their  hands,  di- 
rect." 
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tices  as  aforesaid ;  and  it  may  be,  that  there  is  an  appeal 
against  an  order  made  under  sect  2,  but  that  there  is 
none  against  an  order  made  under  sect.  7. 

Cur.  adv.  vult 

E11LE9  J.,  now  delivered  the  judgment  of  the  Court 
— A  rule  nisi,  for  quashing  an  order  on  the  gaardians 
of  the  Newbery  Union,  to  pay  the  maintenance  of  t 
criminal  lunatic  in  an  asylum,  was  moved  for  on  the 
ground  that  such  order  did  not  direct  the  payment  to  be 
on  behalf  of  the  parish.  But,  inasmuch  as  the  order 
recites  all  the  facts  establishing  the  liability  of  the 
parish,  so  that  a  payment  in  obedience  to  such  order 
will  be  a  payment  on  behalf  of  the  parish,  and  charge- 
able thereto ;  and  as  a  new  order,  containing  the  re- 
quired addition,  would  only  have  the  effect  of  expressing 
more  clearly  this  liability,  I  see  no  sufficient  reason  for 
quashing  the  present  order. 

Bule  refused. 


) 
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1R49. 

The  Queen  t?/The  Inhabitants  of  Forncett  Saint       Feb.  24. 

Mart. 

v^N  appeal  a^cainst  an  order  of  two  justices  for  the  By  a  local  act 

•  .  (1&2  Will.  4 

city  and  county  of  Norwich,  bearing  date  the  16  th  oi  c.  li)th«gol 
November,  1846,  for  the  removal  of  William  Catch-  ""^Z^^^^^^T 

governor,  ana 

pole  and  Esther  his  wife,  and  their  two  children,  from  guardUMofthe 
the  pansh  of  ot.  Stephen,  m  the  said  city  and  county  of  and  connty  of 
Norwich,  to  the  parish  of  Forncett  Saint  Mary,  in  the  ^^rtiei  oTthe 
county  of  Norfolk,  the  court  of  quarter  sessions  con-  •■""*»  ^*'?  ^ 

•^  ^  ^  ^  eorporated.  By 

firmed  the  order,  subject  to  the  opinion  of  the  Court  of  sect.  29  of  the 
Queen's  Bench  upon  the  following  case : —  corporation 

were  to  have 
the  care  of  the 
poor.    By  sect* 
31,  they  were 
invested  with 
all  the  powers 
and  anthoritie* 
of  churchwar- 
dens and  over- 
seers in  all 
cases  touching 
the  apprentic- 
ingi  mainte- 
nance, relief, 
management. 


-    Appellants. 


Norwich  Easter  Sessions. 
The  Churchwardens  and  Overseers  of 
the  Poor  of  Forncett  Saint  Mary,  in 
the  County  of  Norfolk 

and 
The  Governor,  Deputy-governor,  and 
Guardians  of  the  Poor  of  the  City 
and  County  of  the  City  of  Norwich  -  Respondents. 

fx«i_»  1         •     A.  A     /•  A        •     A«         removal,  or  em - 

Ihis  was  an  appeal  against  a  warrant  of  two  justices  pioymentof  the 
of  the  peace  of  the  city  and  county  of  the  city  of  Nor-  P^®*"'  »nd  were 

*  •'  •'  •'  empowered  to 

wich,  applied  for  and  obtained  on  the  16  th  of  November,  institute  and 

«r»^/t    1      .1  1        .  1  defend  any  ap- 

A.D.  1846,  by  the  governor,  deputy-governor,  and  guar-  peal  against 
dians  of  the  poor  of  the  said  city  and  county,  for  the  ^er^of  rcmoT 

val.  By  sect. 
32,  justices  were  empowered  to  proceed  on  the  complaint  of  the  corporation  in  all  case* 
in  which  they  might  proceed  on  the  complaint  of  any  churchwarden  or  overseer  of  any 
of  the  parishes.  By  sect.  34,  they  were  authorised  to  as»ei<s  and  apportion  the  share 
to  be  paid  by  each  parish,  and  by  sect.  36,  the  corporation,  in  calculating  the  proportion 
to  be  raised  by  the  several  parishes,  were  to  calculate  the  same  upon  the  whole  annual  value 
of  the  messuages,  &c.,  in  the  city. 

The  corporation  applied  for  an  order  for  the  removal  of  a  pauper  from  the  parish  of  St. 
S.,  in  the  city  of  Norwich,  to  a  parish  out  of  the  said  city.  The  pauper  had  resided  two 
years  next  before  the  application  for  the  order  in  the  parish  of  St.  S.,  and  for  twenty  yean 
immediately  preceding,  in  the  hamlet  of  H.,  in  the  said  city: — Held,  that  Norwich  is  a 
city  maintaining  its  own  poor,  and  is,  therefore,  a  parish  within  the  109th  section  of  4  &  5 
Will.  4,  c.  76;  and  as  this  statute  is  incorporated  m  stat.  9  &  10  Vict.  c.  66,  that  the  pau- 
per was  rendered  irremovable  by  the  latter  btatute. 
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remoral  of  William  Catchpole,  his  wife  and  children, 
therein  named,  from  the  parish  of  St.  Stephen,  in  the 
said  city  and  county  of  the  dty  of  Norwich,  to  the 
parish  of  Fomcett  Saint  Mary,  in  the  county  of  Nor- 
folk. The  warrant  was  confirmed  subject  to  the  i^inioii 
of  the  Court  of  Queen's  Bench  on  the  following  case  :— 
The  city  and  county  of  the  city  of  Norwich  exteiMb 
over  thirty-six  parishes  and  six  hamlets,  the  poor  of 
which  are  maintained  out  of  a  conmion  fund  nuaed 
under  the  provisions  of  an  act  of  parliament  passed  oo 
the  23rd  of  August,  1831,  (royal  assent},  intituled 
*^  An  Act  for  the  better  management  of  the  poor  Id 
the  several  parishes  and  hamlets  in  the  City  of  Nor- 
wich and  County  of  the  same  City"  (a)^  the  said  parishee 


(a)  1  &  2  Wm.  4,  c.  li,  8. 2. 

MA  nd  be  it  further  enacted,  That 
on  the  Monday  fortnight  next 
after  the  passing  of  this  act,  and 
on  the  first  Monday  in  the  month 
of  June  in  each  succeeding  year, 
there  shall  be  elected  for  the  se- 
veral parishes  and  hamlets  in 
the  said  city  and  county,  sixty- 
three  persons,  to  be  guardians 
of  the  poor  of  the  said  city  and 
county,  in  the  proportions  here* 
inaiier  mentioned." 

Sect.  11.  '*And  be  it  further 
enacted,  That  the  guardians  to 
be  elected  in  manner  herein  di- 
rected, shall  be  a  corporation, 
by  the  name  of  the  governor, 
deputy -governor,  and  guardians 
of  the  poor  of  the  city  of  Nor- 
wich and  liberties  of  the  same." 

Sect.  29. ''  That  the  said  cor- 
poration, hereby  constituted, 
shall  have  the  care  of  and  pro- 
vide for  the  maintenance  of  all 
the  poor,  lame,  impotent,  old, 


and  blind  inhabitants  of  tbe 
said  parishes  and  hamlets^  and 
of  the  other  inhabitants  d  the 
said  parishes  and  hamlets,  being 
poor,  and  not  being  able  to  work 
or  obtain  work  (except  as  slisll 
be  sufficiently  provided  for  by 
charitable  gifts  of  other  persons, 
or  in  hospitals  or  almshouM 
within  the  said  city);  and  in  or- 
der thereto,  shall  have  full  power 
to  examine,  search,  and  see  what 
poor  persons  there  are  come  into, 
inhabiting,  or  residing  within  the 
said  parishes  and  hamlets,  or 
any  of  theni;  and  shall  have 
power  to  receive  all  snch  poor 
persons  into  any  workhouse  be- 
longing or  to  belimg  to  tho  nad 
corporation." 

Sect.  31.  ''That  the  sudcor- 
poration  hereby  oonstitated,  and 
their  successors,  shall  be  and 
they  are  hereby  declared  to  be 
vested  with,  and  shall  and  are 
hereby  required  to  exercise  aU 
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and  hamlets  not  being  severally  charged  with  the  main-         1849. 
tenance  of  their  own  poor ;  and  the  said  act  is  to  be     j>^^  qub^n 


and  every  the  powers  and  au- 
thorities with  which  church- 
wardenB  and  overseers  of  the 
fooT,  or  any  of  them,  by  any 
laws  made  or  to  be  made,  in  all 
or  any  cases  touching  or  con- 
cerning the  apprenticing,  main- 
tenance, relief,  management,  re- 
moval, or  employment  of  the 
poor,  or  the  application  of  any 
of  the  rates  made  for  their  use 
or  maintenance,  are  or  shall  shall  and  may  be  lawful  for 
be  invested  (except  as  herein     such  justice  or  justices,  and  he 


V. 

law  made  or  to  be  made,  are    Inhtbitants  of 
empowered  or  required  to  do."     sIivtMary 

Sect.  82.  ''That  in  all  cases 
not  herein  otherwise  provided 
for,  in  which  one  or  more  jus- 
tice or  justices  of  the  peace  is 
or  are  empowered  by  any  law, 
now  or  hereafter  to  be  made,  to 
proceed  on  the  complaint  of  the 
churchwardens  and  overseers  of 
the  poor,  or  any  of  them,  it 


otherwise  provided);  and  the 
said  corporation,  or  the  governor 
or  deputy-governor  for  the  time 
being,  or  any  person  appointed 
by  or  on  behaUP  of  the  said  cor- 
poration, are  and  is  hereby  au- 
thorised and  empowered  to  do 
and  perform  all  and  every  such 


and  they  is  and  are  hereby  re- 
quired, to  proceed  on  the  com- 
plaint of  the  said  governor,  or 
deputy-governor,  or  the  clerk  of 
the  said  corporation  for  the 
time  being,  or  other  person  or 
persons  appointed  by  the  said 
corporation,  in  such  and  the 


acts  or  act  as  churchwardens    like  manner  to  all  intents  and 
and  overseers  of  the  poor,  or  any     purposes,  as  if  such  complaint 


of  them,  are  or  may  be  enabled 
to  do  and  perform  (except  as 
herein  otherwise  provided)  in 
all  or  any  such  cases;  and  the 
said  corporation,  or  the  governor 
or  deputy-governor  for  the  said 
time  being  on  behalf  of  the  said 
corporation,  shall  and  may  in- 
stitute and  defend  any  appeal 


had  been  made  by  the  church- 
wardens and  overseers  of  any  of 
the  said  parishes  or  hamlets,  or 
any  of  them ;  and  all  orders  for 
the  removal  of  any  poor,  lame, 
blind,  or  impotent  person, 
chargeable  to  any  of  the  said 
parishes  or  hamlets,  shall  be 
made  upon  the  complaint  of 


agunst  any  rate  or  any  order  of    the  said  governor  or  deputy-go-^ 
removal,  or  for  the  maintenance     vernor,  or  some  person  appoint- 


of  bastard  children,  or  any  other 
order  relating  to  the  poor  of  the 
said  city,  or  in  anyv^dse  relating 
to  or  affecting  the  objects  or 
purposes  of  this  act,  and  issue 
or  receive  any  notice  respecting 
the  same,  in  the  same  manner 
as  churchwardens  and  overseers 
of  the  poor  respectively,  by  any 


ed  on  behalf  of  the  said  corpo- 
ration, and  every  such  removal 
shall,  upon  the  order  of  re* 
moval,  be  stated  to  be  made 
upon  the  complaint  of  the  go- 
vernor, deputy-governor,  and 
guardians  of  the  poor  of  the 
city  and  county  of  Norwich, 
and  liberties  of  the  same." 
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1849. 


The  QuBBN 

V. 

Inhabitants  of 

forncbtt 
Saint  Mabt. 


taken  as  farming  part  of  this  case.  The  panper,  Wil- 
liam Catchpole,  had  resided  in  the  said  parish  of  St. 
Stephen  for  two  years  next  before  the  application  for 
the  said  warrant  of  removal,  having  resided  in  the  han>- 
let  of  Heigham,  in  the  said  citj  and  county  of  the  said 
city,  darii^  the  twenty  years  immediately  preceding 
the  said  two  years,  there  being  no  interval  between  his 
leaving  the  said  hamlet  of  Heigham  and  his  going  to 
reside  in  the  said  parish  of  St.  Stephen. 

For  a  period  of  more  than  five  years  next  before  the 
month  of  September,  1845,  the  pauper  was  not  a  pri- 
soner in  a  prison,  neither  did  he  serve  her  Majesty  as 
a  soldier,  marine,  or  sailor,  nor  reride  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospital,  nor  was  he  confined 
in  a  lunatic  asylum,  or  bouse  duly  licensed,  or  hoq>ital 
registered  for  the  reception  of  lunatics,  or  as  a  patient 
in  a  hospital,  nor  did  he  receive  reEef  from  any  parish, 
nor  was  he  wholly  or  in  part  maintained  by  any  rate  or 
subscription  raised  in  a  parish  in  which  he  did  not  reside, 
not  being  a  bon&  fide  charitable  gift.     In  the  month  of 


By  sect.  34,  the  corporation 
were  authorised  to  assess  and 
apportion  the  share  to  be  paid 
by  each  parish  and  hamlet  for 
the  relief  of  the  poor. 

By  sect.  3«5,  the  corporation 
were  empowered  to  appoint  the 
churchwardens  and  overseers, 
or  such  other  person  as  they 
might  think  proper,  to  assess 
And  levy  the  rates. 

Sect.  42.  **  That  the  guardians, 
in  fixing  and  determining  the 
proportion  of  the  monies  to  be 
raised  for  the  relief  of  the  poor 
by  the  said  several  parishes; 
hamlets,  &c.,  should  calculate 
the  same  upon  the  whole  an- 
nual value  of  the  messuages, 
lands,  &c.  within  the  city.*' 


Sect.  88.  <<That  appeal 
against  orders  for  the  removal 
of  poor  persons  from  any  pa- 
rish, hamlet,  liberty,  or  place 
within  the  said  city  and  county 
of  the  same  city,  to  any  pa- 
rish, hamlet,  liberty,  or  place, 
not  being  in  the  said  city  and 
county  of  the  same  city,  shall 
be  made  to  the  general  quarter 
sessions  of  the  peace  for  the 
county  of  Norfolk,  to  be  holden 
within  four  calendar  months 
next  after  the  cause  of  such 
appeal  shall  have  arisen,  and  on 
giving  eight  days'" notice  of  soch 
appeal  to  the  governor,  or  de- 
puty-governor, or  to  the  clerk 
of  the  said  guardians  f«r  tha 
time  being.' 


» 
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September,  1845,  the  pauper  received  relief  from  the        i849. 
appellant  parish ;   and  he  continued  to  receive  such     j^^  querh 
relief  up  to  the  middle  of  Amnist,  1846,  when  it  was   ,       »• 

/  ./         .  .  ,,        Inhabitant*  of 

disoontmued.  Upon  such  relief  being  discontmued,  the  Forncrtt 
pauper  applied  for  relief  to  the  governor,  deputy-go- 
vernor, and  guardians  of  the  poor  of  the  said  citj  and 
county  of  the  city  of  Norwich,  under  the  provisions  of 
the  said  act,  who  thereupon  relieved  him  by  the  pay- 
ment of  a  sum  of  money  weekly,  and  he  was  in  the 
receipt  of  such  relief  at  the  date  of  the  warrant  of  re- 
moval. It  was  contended,  on  behalf  of  the  appellants, 
that  the  city  and  county  of  Norwich  is  within  the  mean- 
ing of  the  word  *^  parish,"  as  interpreted  in  the  stat.  4 
&  5  Will.  4,  c.  76,  s.  109 ;  and  that  the  residence  of  the 
pauper  in  the  city  and  county  of  the  city  of  Norwich — 
viz.  in  the  said  hamlet  of  Heigham,  and  the  said  parish 
of  St.  Stephen  together — for  twenty-two  years  next 
before  the  application  for  the  said  warrant  of  removal, 
rendered  him  irremovable,  under  the  stat  9  &  10  Vict 
c  66.  If  the  Court  should  be  of  that  opinion,  thef 
warrant  is  to  be  quashed ;  but  if  not,  it  is  to  be  con- 
firmed. 

Martin  and  Pashley,  in  support  of  the  order  of  ses- 
sions (a). — The  question  is,  if  the  city  and  county  of 
Norwich  is  a  parish,  within  the  meaning  of  the  stat  9 
&  10  Vict  c.  66,  s.  1.  That  statute  enacts,  "  That  no 
person  shall  be  removed,  nor  shall  any  warrant  be  granted 
for  the  removal  of  any  person  from  any  parish,  in  which 
such  person  shall  have  resided  for  five  years  next  before 
the  application  for  the  warrant"  Now  the  paupei:  has 
only  resided  two  years  in  the  parish  of  St  Stephen, 
from  which  he  is  sought  to  be  removed,  unless  it  can  be 
shewn,  on  the  other  side,  that  his  residence  in  another 

(a)  Before  Lord  Denmait,  C. J.,  Patteson^  Coleridge^  and  Erle^  Je. 
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^1849.  ^  hamlet  in  the  city  and  county  can  coalesce  with  hisresi' 
The  QuKBN  dence  in  the  parish  of  Forncett  Saint  Mary,  so  as  to 
Inhabiuntsof   re^^^er  him  irremovable.     By  sect  8  of  the  above  sto- 

sJi^Tma^t    *"^'  *®  ^*-  ^  *  ^  ^^^  ^'  ^  ^®*  ^  inoOTporated  with 
it ;  and  the  109th  section  of  the  latter  act  defines  a 

'^  parish"  to  include  any  parish^  city»  borough,  towo^ 
township,  liberty,  precinct,  vill,  village,  hamlet^  tithing, 
chapelry,  or  any  other  pkce,  or  division,  or  district  of 
a  place  maintiuning  its  own  poor,  whether  parochial  or 
extrarparochiaL"  It  is  submitted,  that  the  city  of 
Norwich  is  not  a  parish  within  this  definition;  and 
that,  though  all  the  parishes  in  the  city  are  bron^t 
under  one  management,  for  the  purpose  of  economy, 
and  all  the  poor  are  to  be  relieved  out  of  one  general 
fund,  yet  that  they  are  separate  and  distinct  for  Ae 
purpoees  of  chai^eabUity  and  remoTabiUty,  just  as  p^ 
rishes  would  be  which  are  incorporated  under  Gilbert's 
Act,  22  Oea  8,  c.  83.  By  the  local  act,  1  &  2  Will 
4,  c.  li,  s.  2,  guardians  are  to  be  appointed  for  each 
parish;  and,  by  sect.  11,  these  guardians  are  incorpo- 
rated, under  the  name  of  the  governor,  deputy  governor, 
and  guardians  of  the  poor  of  the  city  and  county  of 
Norwich  and  liberties  of  the  same  f  and,  by  sect.  25, 
all  the  property  is  vested  in  the  new  body.  By  sect 
29,  the  corporation  is  to  have  the  care  of  the  poor ;  and, 
by  sect.  31,  it  is  invested  with  all  the  powers  of  church- 
wardens and  overseers.  Sect.  32  clearly  contemplates 
a  chargeability  to  the  different  parishes.  In  sect  88, 
provision  is  made  for  the  removal  of  poor  persons  from 
any  parish  within  the  city,  to  any  parish  not  being 
within  it ;  and^  as  far  as  regards  strangers,  the  parishes 
within  the  city  have  been  held  to  be  separate  and  dis- 
tinct:  Rex  V.  SL  Michaek  (a);  Rex  v.  Wymondham  (i)^ 
In  the  present  case,  the  removal  is  stated  to  have  taken 

(o)  6  T.  R.  536.  (b)  6  T.  R.  552. 
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place  fifom  a  particular  parish,  and  not  from  the  city  gene-      y22^Ly 

rally.     This  is  not  a  city  maintaining  its  own  poor.  The  Qukkn 

within  the  meaning  of  sect  109  of  stat.  4  &  5  WilL  4,  inbabrunts  of 
c.  76,  although  it  may  maintain  the  poor  of  the  different  ^^^^^^Iy 
parishes  in  it* 

Biffffs  Andretos,  contri. — This  is  a  city  maintaining 
it«  own  poor,  and  is  within  the  interpretation  clause  of 
Stat  4  &  5  Will.  4,  c  76.     The  main  purpose  of  the 
Stat.  1  &  2  WilL  4,  c.  li,  was  to  get  rid  of  the  distinc- 
tion of  parishes  within  the  city,  and  to  make  them  the 
poor  of  the  city,  and  not  of  the  parishes.     It  may  be, 
that  the  overseers  and  churchwardens  are  not  put  an 
end  to,  but  all  their  powers  are  transferred  to  the  cor- 
poration.    They  are  authorised  to  act  in  the  removal 
and  employment  of  paupers,  and  to  defend  appeals,  and 
sect.  31  speaks  of  the  poor  of  the  said  city.     The  cases 
which  have  been  quoted  on  the  other  side  do  not  apply, 
because  the  whole  case  turns  upon  the  construction  of 
the  interpretation  clause.     The  stat.  9  &  10  Vict  c.  66, 
is  to  be  read  as  if  it  enacted,  that  no  person  shall  be 
removed  firom  any  city  maintaining  its  own  poor,  who 
shall  have  resided  therein  for  five  years.    \_Coleridffey  J. 
— The  question  is,  whether  **  maintaining  its  own  poor" 
18  synonymous  with  "  to  which  or  from  which  an  order 
of  removal  may  be  made.'']     The  governors  and  guard- 
ians are  the  complunants,  on  behalf  of  the  whole  city, 
and  are  respondents  in  the  appeal;   and,  though   in 
form  the  removal  is  from  a  particular  parish,  yet  it  is 
in  fact  from  the  city,  for  each  parish  is  assessed,  not 
for  their  own  poor,  but  for  the  poor  of  the  whole  city. 

Cur.  adv.  vult 

Lord  D£NMAN,  C.  J.,  now  delivered  the  judgment 
of  the  Court. — The  pauper  in  this  ca»e  was  removed 
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1849.  from  the  parish  of  St.  Stephen,  Norwich,  to  Fomceti 

The  Queen  ^^  Mary,  in  Norfolk.     He  had  resided  for  two  years 

1  1  hf*       f  ^^  ^^^  parish  of  St  Stephen,  and  for  twenty  years  im- 

FoRNCBTT  mediately  before  that  in  the  hamlet  of  Heigham,  in 

A»Y.  j^Qf  ^JqJ^^     By  Qf^^  1  &  2  Will.  4,  0.  li,  provisions  are 

made  under  which  the  poor  of  the  various  parishes  and 
places  in  the  city  of  Norwich  are  maintained  out  of  a 
joint  fund  raised  by  the  cori)oration  and  guardiana  by 
assessments  according  to  the  value  of  the  property  in 
each  parish  and  place,  without  regard  to  the  numbers  of 
persons  relieved  in  each ;  the  same  course  had  prevailed 
under  previous  acts  of  parliament,  which  were  repealed 
by  the  1  &  2  Will.  4,  c.  li.  Notwithstanding  this 
joint  fund,  it  had  been  decided  twice,  that  the  parishes 
and  places  in  Norwich  remained,  in  their  relation  to 
other  places  out  of  the  city,  distinct  and  separate :  Bex 
V.  SL  Michael  and  Rex  v.  fVymondham ;  and  the  same 
rule  would  prevail  at  this  day  as  to  settlements  and 
many  other  matters.  But  the  question  in  the  present 
case  arises  as  to  the  legality  of  the  warrant  of  remo- 
val under  the  Ist  section  of  the  9  &  10  Vict,  c  66, 
which  provides  "  that  no  person  shall  be  removed,  nor 
shall  any  warrant  be  granted  for  the  removal  of  any 
person,  from  any  parish  in  which  such  person  shall  have 
resided  for  five  years  next  before  the  application  for  the 
warrant,"  and  the  8  th  section,  which  incorporates  into 
the  act  the  provisions  of  the  4  &  5  Will.  4,  c-  76,  among 
which  is  sect.  109  of  that  act,  (the  interpretation 
clause),  which  enacts  that,  "  in  the  construction  of  the 
act,  the  word  ^parish '  shall  be  construed  to  include  any 
palish,  city,  borough,  town,  township,  liberty,  precinet, 
vill,  village,  hamlet,  tithing,  chapelry,  or  any  other 
place,  or  division,  or  district  of  a  place  maintaining  its 
own  poor,  whether  parochial  or  extra-parochiaL"  We 
are  asked  to  read  the  9  &  10  Vict  c  66,  s.  1,  as  if  it  pro- 
hibited the  removal  of  any  pauper  from  any  city  main- 


) 
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taining  its  own  poor,  in  wliich  city  such  person  shall         i849. 
have  resided  five  years.     Norwich  is  a  city  maintaining     ^^  quekn 
its  own  poor,  and  the  pauper  has  resided  in  that  city    ,  ,  ,  ?• 

*^  i^  ii»»  1  Inhabitants  of 

twenty-two  years.  On  the  other  hand,  it  is  argued  that  Forncrtt 
the  part  of  the  interpretation  clause  above  cited  does 
not  apply  to  this  case;  and  that  the  removal  is  not 
from  the  dty,  but  from  the  parish  of  St.  Stephen, 
which  distinctiod  was  adverted  to  in  Rex  v.  St. 
Michaely  where,  however,  the  removal  was  to  a  parish 
in  Norwich,  not  from  one.  We  think  that  the  argu- 
ment of  the  appellants  must  prevail,  and  that  we  must 
read  the  clause  in  question  as  if  the  word  ^^  city"  was 
substituted  for  ^^  parish."  The  legislature  could  hardly 
intend,  that,  when  there  is  one  common  fund  for  the 
relief  of  the  poor  of  the  city,  comprising  many  parishes, 
which  fund  is  apportioned  in  the  raising  it,  without 
regard  to  the  number  of  persons  relieved  in  each  parish, 
(and  so,  in  truth,  every  removal  of  a  pauper  is  on  behalf 
of  the  whole  city),  a  pauper,  who,  by  reason  of  a  long 
residence  in  one  part  of  the  city,  is  irremovable,  shall 
become  removable  by  reason  of  his  changing  his  abode 
to  another  part  of  the  same  city,  it  being  quite  imma- 
terial to  the  rate-payers  in  what  part  of  the  city  he 
resides  when  he  is  chargeable.  The  order  of  sessions 
and  the  warrant  must  therefore  be  quashed. 

Order  of  sessions  quashed. 
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Feb.  24.  *^^®  Queen  ».  The  Inhabitants  of  Aldbrough. 

whera  the  vJN  an  appeal  against  an  order  of  two  justices  of  the 
Srj^'r^i  West  Riding  of  the  county  of  York,  dated  15th  of 
onder  56  Geo.    November,  1845,  for  the  removal  of  John  Berry,  his 

3,  c.  139,  and         .  '  ,  ,  ^ 

the  indenture  wife  and  child,  from  the  township  of  Aldbrough  to  the 

•nee  were  on  *  township  of  Leeds,  both  in  the  West  Biding,  the  ses- 

paMT^^mdthe  ^^^'^^  quashed  the  order,  subject  to  the  opinion  of  this 

allowance  at  Court  uDon  a  case,  of  which  the  following  is  the  material 

the  foot  of  the  ^  ^ 

indenture  was      part  :^ 

the^indentore,  '^^  respondents  relied  upon  a  settlement  obtained 
nortedto^be*  ^^  *^®  pauper  as  an  apprentice  in  the  appellant  town- 
aignedbytbe     ship,  uudcr  a  bindins:  by  parish-officers  in  the  year 

justices  before  .  .      , 

the  indenture     1832.     The  Order  of  justices  for  the  binding  of  the 

was  executed  .  .         . 

by  any  of  the  pauper,  the  indenture  of  apprenticeship,  and  the  allow- 
Fif^®^^*'^'   ance  of  such  indenture  by  the  justices,  were  set  out  in 

toat  a  reference  *^ 

in  the  allow-      the  examinations  whereon  the  sdd  order  of  removal 

ance  by  date*  .      .  />  n       •  i        • 

and  the  names    was  made,  in  manner  following,  that  is  to  say, 

of  the  justices 

to  the  order  for 

binding,  was  a  Copy  Order  for  Binding, 

compliance 

with  the  requi-        West  Riding  of  the  county  of  York,  to  wit. — Whereas,  George 

sites  of  the  sta-  Athea  and  Richard  Brown,  overseers  of  the  poor  of  the  township  of 
allowance  was  a  Aldbrough,  in  the  West  Riding  of  the  county  of  York,  have,  on 
part  of  the  in-     this  11  th  of  July,  1832,  brought  before  us,  and  ,  two 

^Th '^'n  ^^  ^^  justices  assigned  to  keep  the  peace  in  and  for  the  said  riding, 

ance  was  *  '^^  ^^  ^  ^^^  '^^  determine  divers  felonies,  trespasses,  and 
signed,  "  We,  other  misdemeanors,  in  the  said  riding  committed,  John  Berry, 
ju^ioes,  &c.,  hi  ^  p^^  ^^g  child,  of  the  age  of  fourteen  years  and  upwards,  be- 
West  Riding,  l^Qfi^g^  to,  and  having  a  settlement  in,  the  said  township  of  Aid- 
do  hereby  as*  brough,  in  the  said  riding,  and  whose  parents  are  not  able  to 
sent  and  sign      maintain  such  child,  and  the  said  overseers  have  proposed  to  ns, 

ance:" H^ld^  the  said  justices,  to  bind  such  child  to  be  an  apprentice  to  one 

that  it  suffi-  George  Bowman,  in  the  township  of  Leeds,  tailor,  and  residing 
^^t'SeT''  ^^^^^  *^®  distance  of  forty  miles  fix)m  the  township  to  which 
were  in  the  ^^  said  child  belongs,  and,  as  an  apprentice  with  him,  the  said 
West  Riding  George  Bowman,  to  dwell  and  serve  until  the  said  J.  Berry  shall 
siCTcd  come  to  the  age  of  twenty-one  years,  according  to  the  statutes  in 

such  case  made  and  provided  ;  and  whereas  we,  the  said  justices, 
having  now  here  inquired  into  the  propriety  of  binding  such 
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child  apprentice  to  the  said  G.  Bowman,  being  the  person  to  1849. 

whom  it  has  been  so  proposed  by  such  overseers  to  bind  such       ".    ^ 
child  as  aforesaid ;  and  whereas  we,  the  said  justices,  have  now  ^^  ^ 

here  particularly  inquired  and  considered  whether  such  person  doth  Inhabitants  of 
reside  and  have  his  place  of  business  within  a  reasonable  distance  Aldbrgcop. 
hom  the  place  to  which  such  child  doth  so  belong  as  aforesaid, 
having  regard  to  the  means  of  communication  between  such 
places,  and  whether  any  circumstances  make  it  fit  in  the  judg- 
ment of  us,  the  said  justices,  that  such  child  should  be  placed 
apprentice  at  a  greater  distance ;  and  whereas,  also,  we  have 
now  here  examined  the  father  and  mother  of  the  said  child, 
and  who  reside  in  the  said  township  to  which  the  said  child 
doth  belong,  and  we  have  now  here  particularly  inquired  into 
the  circumstances  and  character  of  the  said  G.  Bowman,  and, 
on  such  examination  and  inquiry,  we,  the  said  justices,  think 
it  proper  that  such  child  should  be  bound  apprentice  to  the 
said  G.  Bowman :  Now,  therefore,  we,  the  said  justices,  do  de- 
clare, that  the  said  G.  Bowman  is  a  fit  person,  to  whom  the  said 
child  may  be  properly  bound  apprentice  as  aforesaid ;  and  we 
do  therefore  hereby  order  and  direct  that  the  said  overseers  of 
Aldbrough  aforesaid,  being  the  place  to  which  such  child  doth 
belong,  shall  be  and  are  at  liberty  to  bind  such  child  appren- 
tice accordingly.    Given  under  our  hands  and  seals,  this  11th  of 

July,  1832. 

John  Williamson  (l.s.) 

W.  L.  Fenton  Scott  (i^s.) 


Copy  Indenture, 

West  Riding  of  Yorkshire. — This  indenture,  made  the  11th  of 
July,  1832,  between  John  Atkinson,  Greorge  Athea,  and  Richard 
Brown,  the  greater  part  of  the  churchwardens  and  overseers  of 
the  poor  of  the  township  of  Aldbrough,  in  the  West  Riding  of 
the  county  of  York,  on  the  one  part,  and  George  Bowman,  of 
Leeds,  in  the  said  riding,  tailor,  of  the  other  part,  witnesseth,  that 
the  said  churchwardens  and  overseers  of  the  poor,  by  and  with 
the  consent  and  approbation  of  two  of  her  Majesty's  justices  of 
the  peace  of  the  sidd  West  Riding,  whose  names  are  hereunto 
subscribed,  and  one  of  them  being  of  the  quorum,  have  put, 
placed,  and  bound,  and,  by  these  presents,  do  put,  place,  and  bind 
John  Berry,  aged  fourteen  years  and  six  months,  a  poor  child,  of  the 
aaid  township  (whose  parents  are  not  able  to  maintain  him),  ap- 
prentice to  the  said  G.  Bowman,  with  him  to  dwell,  remain,  and 
serve,  from  the  day  of  the  date  hereof,  until  the  said  apprentice 
shall  attain  his  full  age  of  twenty-one  years^  during  all  which 
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1849.  itrm  the  said  apprentice  hia  said  master  will  faitbfally  and 
^ — V— ^  honestly  serve  in  all  lawful  basinese  according  to  his  power. 
The  QuEBN  yfii^  ^u^  ability,  and  honestly,  orderly,  and  decently  shall  de- 
Inhabitants  of  ^^^^  &n^  behave  himself  towards  his  said  master  and  all  bis 
Aldbrough.  family  during  the  said  term.  And  the  said  G.  Bowman,  for  him- 
self,  his  executors,  and  administrators,  doth  covenant,  promiM, 
and  agree  to  and  with  the  said  churchwardens  and  overseers  of  the 
poor,  and  to  and  with  the  said  apprentice,  that  he,  the  said  G. 
Bowman,  shall  and  will  teach  and  instruct  the  said  apprentice  in 
some  lawful  trade,  business,  and  employment,  and  shall  and  will, 
during  all  the  said  term,  find,  provide,  and  allow  to  and  for 
the  said  apprentice,  meet,  competent,  and  sufficient  meat,  drink, 
apparel,  lodging,  and  washing,  and  other  things  necessary  and 
iit  for  an  apprentice ;  provided  always,  that  the  said  last-men- 
tioned covenant  on  the  part  of  the  said  G.  Bowman,  his  execu- 
tors, and  administrators,  to  be  done  and  performed,  shall  con- 
tinue and  be  in  force  for  no  longer  time  than  for  three  calendar 
months  next  after  the  death  of  the  sud  G.  Bowman,  in  case  be, 
the  said  G.  Bowman,  shall  happen  to  die  during  the  oontinuanct 
of  such  apprenticeship,  according  to  the  provisions  of  an  act, 
82  Geo.  3.  In  witness  whereof,  the  said  justices  to  these  pre- 
sents have  hereunto  set  their  hands  and  seals,  the  day  and  yetr 
first  above  written. 

Sealed  and  delivered  in  the  presence  of  GL  Mount  Am. 

In  pursuance  of  an  act  of  Parlia-' 
ment,  made  and  passed  in  the  56tb 
year  of  Geo.  3,  intituled,  "  An  Act 
to  regulate  the  binding  of  parish  ap- 
prentices," We,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the 
said  West  Riding  (one  of  us  being  of 
the  quorum)  in  confirmation  of  our  or- 
der or  warrant,  under  our  hands  and 
seals,  bearing  even  date  herewith,  to  the 
overseers  of  the  poor  of  the  township  of 
Aldbrough,  do  hereby  assent  to  the 
binding  of  the  said  John  Berry  ap- 
prentice to  the  said  G.  Bowman,  and 
sign  an  allowance  hereof  before  the  same 
is  executed  by  any  of  the  other  parties 
hereto. 

John  Williamson. 

W.  L.  Fenton  Scott. 


John  Atkinson  (lju) 
Georob  Athea  (L.S.) 
"  Richard  Bbown  (ls) 
George  Bowhan  (us.) 
JohnBerrt  (l.8.) 


On  the  trial  of  the  appeal,  the  respondents  objected,  Unit 
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the  grounds  of  appeal  were  insufficient  on  the  face        1849. 
thereof,  inasmuch  as  they  did  not  purport  to  be  signed     j^  qusbk 
by  the  whole  body  of  the  overseers,  or  by  a  majority  of  j^u^Jl^j^  ^ 
them.     Under  a  local  act  (5  &  6  Vict  c.  civ,  s.  385),    Aldbrouoh. 
the  justices  of  the  peace  for  the  borough  of  Leeds  are 
empowered  to  appoint  one  or  more  additional  overseer 
or  overseers  of  the  poor,  in  and  for  such  of  the  town- 
ships in  the  said  borough  as  shall  appear  to  them  to 
require  the  same ;  and  such  overseers  are  to  have  the 
Fame  and  the  like  powers  and  authorities  in  all  respects 
as  other  overseers  of  the  poor.    It  was  proved  by  the 
appdlants,  that,  under  this  act,  fifteen  overseers  of  the 
poor  of  the  township  of  Leeds  have  been  appointed, 
ftod  that  the  grounds  of  appeal,  which  were  signed  by 
nine  persons,  as  ^'  overseers  of  the  poor  of  the  said  town- 
ship of  Leeds,"  were,  in  fact,  signed  by  the  major  part 
of  such  overseers.     The  sessions  overruled  the  objec- 
tion, subject  to  the  opinion  of  this  Court. 

The  appellants  objected  (amongst  other  grounds  of 
appeal)  tlu;t  the  allowance  of  the  indenture,  as  set  forth 
in  the  said  examinations,  was  invalid,  as  it  did  not  ap- 
pear on  the  face  of  such  allowance,  that  it  was  made  at 
a  place  within  the  jurisdiction  of  the  justices  so  allowing 
it ;  and  that  the  indenture,  as  set  forth  in  the  examina- 
tions, was  also  invalid  on  the  face  thereof,  because  it  did 
not  refer  to  the  justices'  6rder  for  the  binding.  The 
sessions  held  the  examinations  bad  for  these  reasons, 
subject  to  the  opinion  of  this  Court;  but,  in  order  to 
prevent  the  case  from  being  sent  down  to  be  re-heard, 
if  their  judgment  should  prove  incorrect,  the  sessions 
allowed  the  respondents  to  prove  their  case.  It  there- 
upon appeared,  that  the  justices'  order  for  binding,  and 
the  indenture,  and  the  allowance  of  such  indenture, 
were  all  written  upon  one  sheet  of  paper,  and  were  re- 
spectively the  same  as  were  set  forth  in  the  exaniina-> 
tions.     The  appellants,  thereupon,  took  the  same  objeo- 

VOL.  III.  N  N  N.  8.  c. 
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1849.        ti6ii8  as  they  had  taken  to  these  documents,  as  set  out 

tht  dnnir    ^  ^^^  examinations ;  and  the  sessions  allowed  the  same, 

^      ^'       .  subiect  to  the  opinion  of  this  Court. 

Aldbrouc^h.       If  the  Court  of  Queen's  Bench  should  be  of  opinion 

that  the  grounds  of  appeal  were  insufficiently  ragned, 

or  that  the  examinations  were  sufficient  and  the  binding 

valid,  then  the  order  of  sessions  is  to  be  quashed,  and 

the  ori^nal  order  to  be  confirmed. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  grounds  of  appeal  were  sufficiently  signed,  but 
that  the  examinations  were  insufficient,  or  the  binding 
invalid,  then  the  order  of  sessions  is  to  be  confirmed. 

Hail  and  Paihley^  in  support  of  the  order  of  ses- 
sions (a). — The  objection  taken  at  the  trial  by  the  re- 
spondents, that  the  grounds  of  appeal  were  insufficiently 
signed,  was  properly  overruled  by  the  sessions :  Regina 
V.  Cokme  (i).  The  objection  taken  by  the  iq)pellant8, 
that  the  allowance  of  the  indenture  was  bad,  on  the 
ground  that  it  did  not  purport  to  be  made  within  the 
jurisdiction  of  the  justices  making  it,  is  abandoned,  on 
the  decision  in  Regina  v.  Stainforth  (c). 

The  indenture,  however,  is  bad,  for  not  referring  to 
the  order  for  binding,  and  no  settlement  can  be  gained 
under  it.  By  stat.  56  Geo.  3,  c.  139,  s.  1,  it  is  enacted, 
that  the  justices  are  to  make  an  order  for  binding,  and 
"such  order  shall  be  referred  to  by  the  date  thereof, 
and  the  names  of  the  said  justices  in  the  indenture 
of  apprenticeship  of  such  child ;"  and,  by  sect  5,  no 
settiement  shall  be  gained  by  any  child,  ^^  unless  such 
order  shall  be  made,  and  such  allowance  of  such  inden- 
ture of  apprenticeship  shall  be  signed,  as  hereinbefore 
directed."     Such  an  indenture  is  void:  Rex  v.  Bauh 

(a)  Before  Lord  Denman^  C.        (&)  3  New  Sess.  Cas.  143. 
J.,  Patfeson^    Wightman^  and        (c)  Id.  53. 
Erie  J  Js. 
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bergh  (a).    It  will  be  contended,  that,  as  the  three  docu-        1349, 
ments  were  on  one  sheet  of  paper,  the  reference  in  the    ^\i 

*^  ^    '  ^  The  QuBSN 

allowance  to  the  order  will  supply  the  deficiency;  but  v. 

that  answer  does  not  apply  to  the  objection  taken  to  aldbrouoh. 
the  documents,  as  they  appeared  on  the  face  of  the 
examinations ;  for  it  did  not  appear  there  that  all  the 
documents  were  on  the  same  sheet  of  paper.  But  the 
statute  has  expressly  said,  that  reference  to  the  order 
shall  be  made  in  the  indenture,  and  the  allowance  is  no 
part  of  it :  Scudamare  v.  Vandenstene  (A) ;  Cooeh  v. 
Goodman  {c) ;  Regina  v.  KeighUy  (d). 

J,  T.  Ingham  and  Pickering^  contr&. — It  is  sud,  on 
the  other  side,  that  it  does  not  appear  on  the  examina- 
tions that  these  three  documents  were  on  one  sheet  of 
paper ;  but  it  need  not,  for  it  is  only  a  copy,  and  not 
an  exemplification,  which  need  be  sent.  It  is  submit- 
ted, that  the  stat  56  Geo.  3,  c  139,  is  only  directory; 
but  if  it  be  imperative,  all  the  requisites  of  the  statute 
have  been  complied  with,  for  the  allowance  is  part  of 
the  indenture :  Rex  v.  HtnchUy  {e) ;  Llewellyn  v.  The 
Earl  of  Jersey  {/) ;  2\zyfor  v.  Clemson  (g) ;  Regina  v. 
Ashburton  {h) ;  Brohe  v.  Smith  (t) ;  Coke  Littleton, 
6.  a.  The  statute  enacts,  that  the  justices  shall  sign 
their  allowance  of  the  indenture  before  the  same  shall 
be  executed  by  any  of  the  other  parties  thereto,  which 
shews  that  the  justices  are  to  be  parties  to  the  indenture, 
and  then  their  execution,  coming  after  the  allowance, 
would  make  it  part  of  the  indenture.  [Patteson,  J. — 
Your  argument  would  go  the  length  of  proving  that 

(a)  2  B.  &  C.  222.  (/)  11  M.  &  W.  183. 

(b)  2  Inst.  673.  (9)  2  Q.  B.  R.  1032. 

(c)  2  Q.  B.  R.  580.  (A)  2  New  Sees.  Cas.  316  ; 

(d)  2  New  Seaa.  Gas.  321 ;  8  Q.  B.  R.  871. 

8  Q.  B.  R.  877.  (1)  F.  Moore,  679. 

(e)  1  B.  &  A.  273. 

N  N  2 
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1849. 
Tbe  QuBBW 

0. 

InhabitaDti  of 
Aldbbouor. 


the  allowance  would  be  part  of  the  indenture,  diough 
it  was  in  the  margin.]  That  is  so ;  but  here  the  al^ 
lowance  is  at  the  foot.  Burgh  v.  Preston  (a)  sfaevrs  that 
a  memorandum,  indorsed  on  a  deed  before  execution,  is 
to  be  taken  as  part  of  the  condition*  Rex  v.  Bawbergk 
is  quite  distinguisliable,  for  it  does  not  appear  irom  that 
case  that  the  allowance  referred,  either  by  date  or 
names,  to  the  order;  and  it  is  expressly  stated,  that 
it  did  not  appear  whether  the  justices  had  signed  before 
or  after  the  other  parties. 

Cur.  adv.  vult. 


Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court. — The  first  point  reserved  was,  whether  a 
notice  of  appeal,  signed  by  nine  overseers  of  the  poqr, 
should  be  intended  to  be  signed  by  a  majority.  It  was 
not  denied,  on  the  argument,  that  such  intendment 
should  be  made,  and  we  are  of  opinion  that  the  notice 
was  valid.  The  other  objections  to  the  examinations 
and  the  instruments  of  binding  resolve  themselves  into 
two :  first,  whether  the  allowance  of  the  indenture  of 
apprenticeship  is  duly  signed ;  and,  secondly,  whether 
the  order  for  binding  is  duly  referred  to  in  the  said  in- 
denture. The  form  of  the  allowance,  as  regards  the 
first  of  these  points,  is,  "  We,  justices,  &c,  in  and  for 
the  West  Hiding,  do  hereby  assent  and  sign  our  allow- 
ance f  and  the  objection  is,  that  the  literal  meaning  of 
these  words  is,  that  it  does  not  appear  that  they  were 
in  the  county  when  they  signed.  The  answer  is,  that 
they,  being  justices,  and  being  in  the  county  and  acting 
for  it,  sign ;  and  this  answer  is,  in  our  judgment^  sufii- 
cient.  The  last  objection  is,  that  the  order  is  not  re- 
ferred to  by  its  date  in  the  indenture,  the  allowance 
which  contains  what  is  required  being  smd  to  be  not  in 
the  indenture,  and  a  reference  in  the  indenture  to  the 


(a)  8  T.  R.  483. 
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allowance  not  making  it  a  part  thereof;  and  Bex  v.         1949^ 
Bawbergh  was  relied  on.     But  it  appears  to  us,  that     J|[72^     ' 

ADO  loCuBKIv 

that  case  is  inapplicable ;  for  there,  the  date  of  the  order  o. 

was  not  referred  to  upon  the  instrument  at  all ;  here,  Alobrouob. 
it  is.  The  essential  fact,  therefore,  of  that  case  is  ab* 
sent  firom  thb ;  and  upon  principle,  also,  it  appears  to 
us  that  the  objection  fails.  If  the  allowance  is  in  the 
indenture,  the  reference  to  the  date  which  is  in  the  al- 
lowance is  also  in  the  indenture ;  for  a  reference  to  the 
date  of  an  order  being  equally  effectual  on  whatever 
part  it  may  be  written,  and  not  being  the  act  of  any  one 
in  particular,  the  place  where  it  may  be  found  within 
the  four  comers  of  the  instrument  ought  not  to  affect 
its  validity.  If  the  parties  procured  it  to  be  written 
before  they  executed  the  deed,  whether  the  writing  was 
above  or  below  the  seal,  whether  on  the  side  or  the 
back,  and  whether  the  language  of  the  reference  pur- 
ported to  be  that  of  all  who  seal,  or  of  one  (July,  or  of 
another  person,  and  to  h^  adopted  by  them,  the  statute 
would  be  complied  with.  It  is  almost  superfluous  to 
cite  authorities  to  shew  that  all  that  is  written  on  the 
instrument  according  to  the  intention  of  the  parties  be-  'i 

fore  execution,  constitutes  the  deed,  and  that  matters 
subscribed  or  indorsed  may  be  incorporated :  Broke  v. 
Smith  is  in  point,  and  the  doctrine  has  been  uniformly 
acted  on  since.  The  allowance  was  intended  to  be,  and 
was,  written  on  the  present  instrument,  and  signed  by 
the  justices  before  execution  by  the  other  parties.  It 
was,  therefore,  in  the  indenture  at  the  time  of  execu- 
tion, and  it  contiuns  the  required  reference ;  this  alone 
would  suffice.  But  supposing  this  to  leave  the  matter 
at  all  doubtful,  the  reference  to  the  allowance  in,  and 
the  adoption  of  it  thereby  into,  the  operative  part  of  the 
deed,  would  remove  such  doubt ;  and,  further,  the  lan- 
guage of  the  statute  confirms  this  view ;  for,  after  mak- 
ing certain  provisions  in  respect  of  the  indenture,  it  goes 
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on  to  require  that  the  justices  shall  sign  their  allowance 
of  such  indenture  before  the  same  shall  be  executed  by 
y.  any  of  the  other  parties  thereto.     The  justices  are  thus 

Aldbrouoh.  to  be,  by  the  statute,  parties  to  the  indenture;  and  that 
which  they  sign  is  a  part  of  the  indenture,  seeing  that 
it  is  an  indispensable  part,  and  must  precede  in  execu- 
tion all  other  parts.  Lastly,  the  grounds  of  this  deci- 
sion are  confirmed,  because,  instead  of  defeating,  it  va- 
lidates an  instrument,  the  words  of  which  shew  that  the 
parties  intended  to  do  all  that  is  required  by  law  to 
make  it  valid. 

Order  of  sessions  quashed. 


The  Queen  v.  Clayton. 
Before  the  dis-    J.N  this  casc  the  court  of  quarter  sessions,  on  an  appeal 

solation  of  the  •     .  ^  j     i  j         •!_•       xi_  i 

moiMtteries,  against  a  rate  made  by  persons  descnbmg  themselves  as 
convent  of*"  chufchwardcns  and  overseers  of  the  poor  of  the  parish  of 
Crowiand  were   Whaplode-Drovc,  confirmed  the  rate,  subject  to  the  opin- 

patrons  of  the      .  ^  .       . 

parish  of  W. ,  ion  of  the  Court,  whether  the  district  of  Whaplode-Dro ve 
then  a  chapel  in  ^8  entitled  to  havc  ovcrsecrs  appointed  for  it,  and  to  main- 
w  D*^*wUh^  ^^^  ^°^  manage  its  own  poor,  and  to  have  rates  and  as- 
chantry  and  en-  sessments  made  and  levied  thereon  for   that  purpose, 

dowment  of  ,,  •  i  r        t 

lands.    The       Separately  and  distinctly  from  the  parish  of  Whaplode. 

district  was  an- 
ciently part  of 

the  parish ;  bat  before  the  43  Eli2.  c.  2  the  district  had  all  parochial  rights  and  sacraments,  its 
own  churchwardens,  separnte  surveyors,  separate  burial  ground,  and  the  inhabitants  have  not 
contributed  to  the  repair  of  the  church  of  W.  Separate  overseers  of  the  district  have  been 
appointed  since  1738,  and  separate  rates  collected ;  but  there  was  only  one  workhouse  for 
both,  the  poor  were  supported  out  of  a  joint  fund,  and  the  lands  in  the  district  paid  tithes  to 
the  vicar  of  the  parish.  Removals  of  poor  had  been  made  from  other  places  to  the  district  and 
to  the  parish,  but  none  from  the  parish  to  the  district  or  vice  versa.  The  poor*Iaw  com- 
missioners under  the  stat.  4  &  5  Will.  4,  c.  76,  had  made  orders,  treating  the  dijstrict  and 
parish  as  places  separately  maintaining  their  own  poor. 

Heldf  that  the  st^t.  13  &  14  Car.  2,  c.  12,  s.  21,  does  not  apply,  because  the  pariah  and 
district  might  have  had  and  have  had  the  benefit  of  the  stat.  43  Eliz. 

Heldt  also,  that  the  district  was  not  a  parish  or  reputed  parish,  before  the  passing  of  the 
43  Eliz.,  and  on  that  ground  entitled  to  be  separate  from  the  parish  in  regard  to  the 
maintenance  of  the  poor. 


HILARY  VACATIONv  12  VICT.  495 

JVkUehurU  and  TomUiuoni  in  support  of  the  order  of        1949, 
aesaioDB. 


JPashley  and  IVarledge,  contr^ 

The  following  authorities  were  cited  in  the  course  of 
the  argument:  1  BL  Com.  112,  definition  of  parish; 
1  Bum's  EccL  Law>  tit.  Chapel ;  7%e  Attorney  General 
V.  Brenton  (a) ;  Hilton  v.  Pawle  {b) ;  Nichols  v.  fFal- 
ker  (c) ;  Rudd  v.  Morton  (d) ;  Rudd  v.  Potter  (e) ;  Re- 
gina  v.  The  Justices  of  Worcestershire  (f) ;  Regina  v. 
Marriott  (ff);  Price  v.  Quairell{K)\  Rex  y.  Newell  {i)] 
MaUdn  y.Vickerstaff(h);  Regina  v.  Stewart  (l);  Weeden 
V.  Walker  (m) ;  Bastoch  v.  Ridgway  (n) ;  t7rai?en  v. 
Sanderson  (o).  The  facts  of  the  case,  and  the  arguments 
of  counsel,  will  fully  appear  from  the  judgment  of  the 
Court 

Cur.  adv.  vult. 

WiGHTMAN,  J.  (  p)y  now  delivered  the  judgment  of  the 
Court — This  was  a  case  stated  by  the  court  of  quarter 
sessions  for  the  opinion  of  this  Court,  on  the  question, 
**  Whether  the  district  of  Whaplode-Drove  is  entitled  to 
have  overseers  appointed  for  it,  and  to  m^tain  and  ma- 
nage its  own  poor,  and  to  have  rates  and  assessments  made 
and  levied  thereon  for  that  purpose,  separately  and  dis- 
tinctly from  the  parish  of  Whaplode."  It  appears  that  the 
district  of  Whaplode-Drove  is  well  defined  as  to  boundary : 

(a)  2  Ves.  425.  (t)  4  T.  R.  266. 

\h)  Cro.  Car.  92.  (*)  3  B.  &.  A.  89. 

(c)  lb.  394  ;  8.  (7.,  Sir  W.        (0  12  A.  &  E.  773. 
Jones,  365.  (m)  2  Roll.  160. 

(d)  2  Salk.  501.  (»)  6  B.  &  C.  496. 
\e)  4  Mod.  168.                             (0)  7  A.  &  E.  880. 

(/)  12  A.  &  E.  28.  (/>)  The  case  was  argued  be- 

(g)  Id.  36,  n.  fore  PtUteson  and  Wightman,  Js. 

(A)  Id.  784. 


The  QuKBN 
Clayton. 
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1  fi49.       that,  before  the  dissolution  of  the  monasteries,  die  alrbot 
The  QuKiic     ^^^  convent  of  Crowland  were  lords  of  the  manor  of 
^'  Whaplode,  patrons  of  the  church,  and  owners  of  the 

tithes ;  that  there  was  then  a  chapel  in  the  district  of 
Whaplode-Drove,  with  a  chantry,  and  endowment  of 
lands.     This  chapel  and  the  lands  were  granted  bj  the 
crown,  in  the  31st  of  Elizabeth,  to  certain  persons,  from 
whom  they  have  been  continued  in  trustees,  on  trust  to 
pay  the  rents  and  profits  to  the  minister  of  the  ohapel ; 
and  these  trustee?  have,  on  a  vacancy,  always  nominated 
a  person  to  be  minister,  who  has  been  licensed  hjihe 
bishop.  The  vicar  of  Whaplode,  the  advowson  of  which 
vicarage  belongs  to  the  Crown,  has  never  appointed  or- 
in  any  way  interfered  with  the  minister  of  the  chapel. 
The  chapel,  before  the  passing  of  the  43  Eliz.  c.  2,  always 
had  all  parochial  rights  and  sacraments,  and  it«  own 
churchwardens,  two  in  number,  separate  from  WIu^ 
lode,  and  its  own  separate  burial  ground.     The  inha* 
bitants  of  the  district  have  never  contributed,  and  do  not 
.    contribute,  to  the  repair  of  the  church  of  Whaplode. 
There  have  always  been  separate  surveyors  of  highways, 
and  a  separate  rate  for  the  district,  which  has  not  con- 
tributed to  the  other  highways  in  the  parish,  and  it  has 
always  had  a  constable.     The  titheable  lands  of  the  dis- 
trict have  always  paid  tithes  to  the  vicar  of  Wliaplode; 
but  considerable  part  of  the  district  is  tithe-free,  having 
been  abbey  land.     The  minister  is  supported  by  the 
profits  of  the  lands  with  which  the  diapel  is  endowed, 
but  does  not  appear  to  have  any  tithes.     It  is  admitted 
in  the  case,  that  anciently  the  district  whs  parcel  of  the 
parish.     With  respect  to  the  maintenance  of  the  poor, 
the  earliest  appointment  of  an  overseer  is  in  the  year 
1738,  wlien  one  of  the  inhabitants  of  the  district  was 
appointed  overseer  for  the  district,  and  the  practice  so 
continued  till  1785,  when  two  were  appointed,  and  from 
that  time  there  have  been  always  two.     Separate  poor- 


The  QoBK.y 

V. 

Clayton. 
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mtes  have  constantly  been  mode  for  the  parish  and  for  ]^9^ 
the  district,  and  the  poor  in  each  have  been  maintained 
separately,  so  far  as  outdoor  relief  has  been  given ;  the 
amount  in  the  pound  has  always  been  the  same  in  both, 
the  overseers  of  the  district  taking  that  amount  which 
had  been  already  fixed  by  the  overseers  of  the  jiarish, 
when  they  made  a  rate  subsequent  to  the  parish,  or  con- 
sulting the  overseers  of  the  parish  as  to  the  amount 
which  they  were  about  to  fix,  when  they  made  a  rate 
{irior  to  the  parish.  There  was  no  workhouse  in  the 
district,  but  the  poor  of  tlie  district  who  required  indoor 
relief  were  always  sent  to  the  workhouse  of  the  parish, 
and  there  maintained  by  the  overseers  of  the  parish  out 
of  the  rate  levied  by  them.  At  the  end  of  the  year  the 
overseers  of  the  parish  and  of  the  district  seemed  to  have 
compared  their  respective  accounts,  and  whichever  had 
money  in  hand  beyond  their  own  expenditure,  handed 
such  money  or  balance  to  the  others.  The  accounts  uf 
the  overseers  of  the  district,  after  being  allowed  by  their 
own  vestry,  were  submitted  to  the  vestry  of  the  parish, 
and  allowed  by  them  previous  to  their  being  exhibited  be- 
fore the  justices,  but  not  the  accounts  of  the  parish  over- 
seers vice  vers&.  The  case  also  found,,  that  orders  for  the 
removal  of  the  poor  belonging  to  Whaplode-Drove,  from 
other  parishes  than  Whaplode,  had  from  time  to  time 
been  made  upon  the  parish  officers  of  Whaplode-Drove, 
and  the  paupers  thereby  removed  accepted  by  them, 
and  vice  versSi ;  and  that,  in  appeals  against  such  orders, 
Whaplode-Drove  was  styled  a  hamlet,  but  no  such 
orders  had  ever  been  made  for  the  removal  of  paupers 
firom  Whaplode  to  Whaplode-Drove,  or  vice  versL 

Under  all  these  circumstances,  we  cannot  but  see  that 
the  fund  for  the  maintenance  of  the  poor  has  always 
been,  in  substance  and  reality,  a  joint  fund,  notwith- 
standing the  mode  in  which  the  parts  of  it  have  been 
assessed  and  collected,  and  even  applied,  during  the 
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1849.        7^^*    ^^^  having  only  one  wor^Lbouse^  the  aoooniityig 
"  ^  at  the  end  of  the  year,  and  the  submittini?  the  diatqol 

The  QuBBsr  J       '  -o  y^ 

9.  accounts  to  the  vestry  of  the  parish,   are  condnmvc 

facts,  and  bring  this  case  within  the  principle  of  vowi 
decided  cases,  especially  Sex  v.  Newell  (a) ;  Basiock  v; 
Ridgtoay  {b) ;  Malkin  v.  Vicherstaff{e)  ;  Rfx  y.  Thu 
Jtutices  of  Salop  {d) ;  Regina  v.  The  Jmtices  of  Wenh 
cestershtre{e);  Regina  v.  Marriott  (f);  Price  v.  Qmar* 
reU{g).  Therefore  the  stat.  13  &  14  Car.  2,  does  not 
apply  to  this  case.  Whaplode  and  Whaidode-I^yCh 
notwithstanding  the  largeness  of  its  extent,  migbt  b^v« 
had,  and  have  had,  the  benefit  of  the  stat.  43  £liz.  Bo4 
it  is  said,  that  Whaplode-Drove  was  before,  and  i|t  tl|8 
time  of  the  passing  of  the  staL  43  Eliz.  c  2,  a  pariahs  oi 
reputed  parish,  and,  therefore,  entided  to  be  aopmaiU 
from  Whaplode,  in  regard  to  the  maintenance  of  the 
poor.  To  establish  this  point,  reliance  was  placed  ob 
the  cases  of  The  Attorney ^  General  v.  Brenton  (A) ;  Mil* 
ton  V.  Jfatr&(t);  JNichoh  v.  fValker(k);  Dean-  y.  Zv^ 
ton{l);  Rudd  v.  Fo8ter{m);  Rtuldy.  Morton(n).  Tfa^ 
cases  have  all  been  cited  and  commented  upon  at  dif- 
ferent times,  and  especially  in  Price  v.  Quarrell(o). 
They  shew,  that,  where  the  ecclesiastical  separation  ii 
complete,  as  it  certainly  is  in  the  present  case,  with  the 
exception  of  tithes,  the  districts  may  be  separate  pa- 
rishes, or  reputed  parishes,  but  not  that  they  necessarily 
must  be  so.  The  inhabitants  of  a  chapelry  may  be  dis- 
charged from  contributing  to  the  repair  of  the  parish 
church,  without  ceasing  to  be  part  of  tlie  parish ;  and 

(a)  4  T.  R.  26G.  (0  Cro.  Car.  1)2. 

(b)  6  B.  &  C.  490.  (i)  Id.  394  ;  S.  C,  Sir  W 

(c)  3  B.  &  A.  89.  Jones,  355. 

Id)  3  B.  &  Ad.  910.  (/)  2  Salk.  487. 

(t)  12  A.  cS:  E.  28.  (m)  4  Mod.  157. 

(/)Id.  35,  n.  («)2Salk.  501. 

(.(7)  Id.  784.  (o)  12  A.  &  E.  784. 
(/0  2  Ves.  420. 
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the  entire  separate  maintenance  of  the  poor  has  always        1849. 
been  considered  as  an  important  ingredient  in  deter-    i^Tquein 
mining  whether  a  district  was  a  parish  or  a  chapeby.  v. 

That  ingredient  we  consider  to  be  wanting  here ;  and 
when  to  that  is  added  the  very  strong  fact,  of  the  lands 
in  the  district  of  Whaplode-Drove  paying  tithes  to  the 
vicar  of  Whaplode,  we  are  constrained  to  say,  that,  in 
our  opinion,  the  evidence  shews  that  Whaplode-Drove 
was  not  before,  and  at  the  time  of  the  passing  of  43 
TSUsL,  a  paiiA  or  reputed  parish.  What  has  happened 
unoe  the  passing  of  the  4  &  5  Will.  4,  c.  76,  does  not 
wdgh  with  us  in  coming  to  our  conclusion.  The  Poor 
Law  Commissioners  do  not  profess,  by  any  act  of  theirs, 
to  alter,  nor  could  they  by  law  alter,  the  relation  in 
which  Whaplode  and  Whaplode-Drove  stood  to  each 
other.  They  have  acted  on  the  supposition,  that,  by 
law,  those  districts  were  separate  from  each  other,  which 
supposition  we  think  erroneous ;  and  the  refusal  of  the 
auditor,  under  the  7  &  8  T^ct.  c  101,  to  allow  the  pay- 
ments which  had  usually  been  made,  cannot  have  any 
l^al  effect  whatever. 

Upon  the  whole,  we — that  is,  my  brother  Patteson 
and  myself,  before  whom  only  this  case  was  argued—^ 
are  of  opinion,  that  the  question  put  to  the  Court  by 
the  court  of  quarter  sessions  must  be  answered  in  the 
negative,  and  the  rule  to  quash  the  rate  made  absolute. 

Bate  quashed. 
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1849. 

Fth.  24.  "^^^  Queen  v.  The  Justices  of  Buckinqhamshihb. 

Where  a  wo-  J  N  this  case,  by  consent,  a  writ  of  certionuri  had  issued 
19th' June,*  to  remove  into  this  Court  an  order  made  by  tliree  juft- 
1847,  applied     ^j^^g  Qf  ^g  peace  for  the  county  of  BuckioffhaoL  vkere* 

to  a  petty  •es-  ...  . 

81008  at  w.,  in  by  William  Robinson  was  adjudged  to  be  the  putative 
o.,  while  real,    father  of  a  bastard  child,  of  which  Christina  SimuuHidfl 

JoTL'**orTcron  ^'^  ^'^^  ^*®'y  ^^^  delivered;  also  an  order  of  eeft- 
thc  putative       gjons  for  the  swd  county,  confirming  the  said  order ; 

fatherofa  .  i  i      .       ,  i      i        -j 

child,  which      and  a  rule  nisi  had  been  obtained  to  quash  the  nMl 

wa8  boru  on  , 

the22ndMarch,   Orders. 

r^Ucation^  ^*  appeared  from  the  affidavits  used  in  obtuiiing  the 
dismissed  for  a   rule  for  a  Certiorari,  that,  on  or  about  the  19th  of 

defect  in  the  i  •  *•  •  t.- 

evidence;  and,  Juuc,  1847,  the  woman,  who  was  then  reading  irnhin 
February ,*1848.  *^®  pctty  Sessional  division  of  Watlington,  in  the  county 
having  removed  ^f  Qxford,  had  applied  to  the  justices  there  for  an  order 

to  the  county  of  '  *^*^  ^  .  •  u 

B.,  made  ano-  of  affiliation  against  the  alleged  father  of  a  child,  which 

against^e  was  bom  On  the  29th  of  March,  1847 ;  that,  after  seve- 

rpeny8Mak>ns  "^  adjournments,  the  justices  heard  the  case,  and  aakfid 

there,  and  the  (jjg  woman  whether  she  could  brine  any  further  evidence 

justices  made      ^  ^  o       .^  .  j  - 

an  order  upon  if  they  further  adjourned  the  case ;  that  she  replied  ^ 
father!  who  ap-  the  negative ;  and  that  thereupon  the  justices  dismissed 
^^.*!.**'*'      the  case  for  a  defect  in  the  evidence ;  that,  on  the  19* 

quarter  ses-  ^ 

sions,  by  whom  of  February,   1848,  she  then  having  come  to  rei^ 

the  order  was  ,  ...  g^  •-• 

confirmed  with,  within  the  petty  sessional  division  of  Great  Marlow^  '^ 
the  e^'enoe  of  thc  oounty  of  Bucks,  made  an  application  to  the  justic^ 
^^^y^Tthat""  ^^^'^  ^^^  ^^  order  against  the  eame  person;  that,  ^^ 
though  a  dis-  the  hearing,  it  was  objected,  by  the  attorney  for  t*** 
first  appUcation  alleged  father,  that  the  said  justices  had  no  jurisdicti^* 

upon  the  merits 

would  have  been  ^^ 

an  answer  to  the  second,  provided  it  was  made  out  by  evidence,  yet  that  the  seoond  p^^ 
sessions,  and  the  court  of  quarter  sessions,  having  a  general  jurisdiction  over  the  subj^^ 
matter,  and  being  bound  to  hear  and  decide  upon  the  evidence,  their  dednon  was  fiaal,  ^^ 
would  not  be  reviewed  by  this  court. 

Htldt  also,  that,  under  8  Vict  c.  10,  the  woman  need  not  be  examined  on  the  trial  of  ^ 
appeal  against  an  order  in  bastardy  ;  but  that,  if  she  be  tendered-as  evidence,  she  must  * 
corroborated  in  some  material  particular  by  other  testimony. 
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to  hear  the  matter,  on  the  ground  that  it  had  been  pre-         ih49. 
vionsly  heard  and  dismissed  by  the  justices  at  the  petty  ' 

sessions  at  Watlington,  on  the  merits  of  the  case ;  that  v. 

it  was  admitted,  by  the  attorney  for  the  woman,  that  Buckingham- 
the  case  had  been  heard  before  the  Watlington  bench,  »«"»«• 
but  he  did  not  submit  that  it  had  been  decided  on  the 
merits ;  that  the  woman  was  then  examined  upon  the 
fiubject,  but  she  only  proved  that  the  case  was  dismiss- 
ed ;  that  the  attorney  for  the  alleged  father  then  ten- 
dered himself  as  a  witness  to  prove  the  ground  on  which 
the  dismissal  had  taken  place,  but  that  his  evidence  was 
rejected,  on  the  ground  that  he  was  then  acting  as  ad- 
vocate in  the  case ;  that  the  justices  proposed  to  adjourn 
the  case  for  a  fortnight,  to  enable  the  alleged  father  to 
produce  further  evidence,  on  payment  of  the  costs, 
which  he  refused ;  that  the  said  attorney  then  proceed- 
ed to  cross-examine  the  woman,  and  that  the  justices  at 
the  petty  sessions,  after  hearing  the  case,  made  the  first 
order  in  question.  That,  on  appeal  to  the  quarter  ses- 
Mons,  it  was  contended,  that  the  petty  sessions  at  Great 
Marlow  had  no  jurisdiction  to  make  the  said  order,  on 
the  same  grounds  as  before ;  that  the  counsel  in  support 
of  the  order  contended,  that  the  appellant,  by  appearing 
before  the  Great  Marlow  bench,  had  waived  his  objec- 
tion to  the  jurisdiction,  and  that  the  said  appellant  had 
not  adduced  proper  evidence  before  the  Great  Marlow 
bench  of  the  previous  hearing  before  the  Watlington 
bench ;  that  the  court  of  quarter  sessions  overruled  the 
objection,  and  that  the  counsel  for  the  appellant  tlieu 
stated  to  the  bench,  that,  afler  such  decision,  he  should 
retire  from  the  case ;  that  he  did  so,  and  that  the  court  of 
quarter  sessions  confirmed  the  order,  without  hearing  the 
evidence  of  the  woman,  or  of  any  person  on  her  behalf. 

M.  Chambers  and  T.  Sanders  shewed  cause  (a). — By 
(rt)  Before  ErJe^  J.,  in  the  Bail  Court. 
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18-19.        ^^^  ^^^^  7  &  8  Vict,  c  101, 8.  2^  the  woman  nuij,  witlim 
*■ — ^^ — '      twelve  calendar  months  after  the  birth  of  the  child,  miie 

The  QuiBN 

V.  application  to  any  justice  of  the  petty  aessional  diYinon 

BucKiNOHAM-  ^'ithin  which  she  is  residing  for  a  summons;  and  there 
8HIRI.  ;g  nothing  in  the  act  to  limit  the  woman  to  one  applica- 
tion. Sect.  4  gives  an  appeal  to  the  putative  father, 
but  none  is  given  to  the  mother,  which  is  a  strttig  aigo- 
ment  to  shew  that  she  may  make  a  second  applicatioD, 
if  unsuccessful  in  the  first.  In  Regina  v.  Walker  {a\ 
this  Court  granted  a  mandamus  to  justices  to  hear  an 
Implication  of  this  nature,  when  they  had  refused  to  do 
so  on  the  ground,  that  proceedings  having  been  taken 
by  the  guardians  against  the  putative  father,  under  %  h 
3  Vict.  c»  85,  which  were  pending  when  7  &  8  Vict 
c.  101,  passed,  the  quarter  sessions  had  r^sed  to  make 
an  order.  So,  in  Regina  v.  Hinchliff  (6),  the  reason 
given  for  not  compelling  the  justices  to  entertam  a 
second  application  was,  that  the  costs  of  abandonii^ 
the  former  order  had  not  been  paid :  Regina  v.  BfUg^ 
man  (c).  In  Pike  v.  Davis  {d\  the  Court  of  Exdieqner 
decided,  that,  where  a  judge  at  chambers,  upon  tfae 
hearing  of  a  summons  on  affidavits^  dismisses  it  upon 
the  merits,  the  party  may  renew  his  application  to  the 
Court  on  additional  affidavits. 

But,  assuming  that  tiiere  had  been  a  decision  agaiasi 
her  on  the  merits  in  the  former  application,  still  the 
justices  hod  prim&  facie  jurisdiction  to  inquire  into  the 
second  application ;  and,  having  such  jurisdiction,  diej 
were  competent  to  hear  the  evidence  on  bodi  sides,  aod 
to  decide  upon  it ;  and  having  done  so,  this  Court  will 
not  inquire  whether  their  decision  is  right  or  not  In 
Regina  v.  Boltan  (e),  the  test  of  jurisdiction  was,  whether 
or  not  the  justices  had  power  to  enter  upon  the  inq«ir7> 

(a)  2  New  Ses8.  Cas.  49.  (d)  6  M.  &  W.  646. 

(b)  10  Q.  B.  R.  G56.  {e)  1  ft.  B.  R.  66. 
(6)2  New  Bess.  Cas.  232. 
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not  whether  their  conelusiong,  in  the  course  of  it,  were        1349. 
true  <Mr  false.    The  petty  sessions  were  bound  to  hear    J'*"^^     ' 

.  *^         "^  The  QUEFN 

the  evidence,  and  if  they  had  refused,  a  mandamus  v, 

would  have  issued.  [^Erlcy  J. — I  am  with  you  on  this  Bockinoham- 
(>oint.  If  the  petty  sessions  have  power  to  go  into  the  »hi"- 
question,  they  have  power  to  decide  it,  and  their  find- 
ing is  conclusive ;  but  the  court  of  quarter  sessions  is  a 
court  of  appeal,  both  in  law  and  fact,  and  it  is  requisite 
to  inquire  if  the  quarter  sessions  confirmed  the  order, 
in  spite  of  evidence  on  which  they  ought  to  have  quash- 
ed it.]  The  same  rule  applies,  as  the  sessions  had  juris- 
diction to  inquire,  whether  what  had  been  done  at  the 
petty  sessions  amounted  to  a  waiver  of  the  objection  to 
the  jurisdiction ;  the  attorney  for  the  appeUant  cross- 
examined  the  witnesses,  and  refused  an  offer  to  adjourn : 
Megina  v.  Clarke  (a),  Regina  v.  Abergele  (&),  Regina  v. 
The  Justices  of  Cheshire  (c). 

The  second  objection  is,  that  the  court  of  quarter  ses- 
mons  had  no  right  to  confirm  the  order  without  hearing 
ihe  evidence  of  the  mother.  The  stat.  8  Vict.  c.  10, 
a.  6,  enacts,  that,  on  the  trial  of  any  such  appeal,  the 
justices  shall  hear  the  evidence  of  the  mother,  and  such 
other  evidence  as  she  may  produce,  but  shall  not  confirm 
the  order  so  appealed  against  unless  the  evidence  of  the 
mother  shall  have  been  corroborated  in  some  material 
particular,  to  the  satisfiiction  of  the  justices ;  that  evi- 
dently refers  to  the  trial  of  an  appeal  But  here,  the 
i^pellant  had  retired,  and  the  statute  can  only  mean, 
that,  if  the  evidence  of  the  mother  is  required,  her  evi- 
dence must  be  corroborated;  not,  that  her  evidence 
must  at  all  events  be  heard,  for  she  may  be  dead.  It  is 
laid  down  in  Paley  on  Convictions,  p.  41,  that,  if  the 
diarge  be  confessed,  nothing  more  remains  but  to  pass 
judgment ;  and  Rex  v.  Gage  {d)  decides,  that,  though  the 

(a)  6  Q.  B.  R.  349.  (c)  8  A.  &  E.  398. 

(6)  8  A.  &  E.  394.  ^rf)  1  Stra.  546. 
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act  only  empowera  the  justices  to  convict  upon  the  oath 
of  one  or  more  witnesses,  this  implies  a  power  to  convict 
upon  the  confession  of  the  party. 

fVells,  contr^. — It  is  submitted,  that  a  woman  can 
only  make  one  application  for  an  order  upon  the  puta- 
tive father,  under  7  &  8  Vict,  c  101.     The  act  in- 
tended to  give  no  appeal  to  the  woman,  and  yet  she 
would  have  one  if  she  might  make  a  subsequent  appli- 
cation.    By  Stat.  4  &  5  Will.  4,  a  76,  s.  72,  the  over- 
seers or  guardians  can  only  make  one  application,  for 
they  are  to  come  to  the  quarter  sessions  next  after  the 
child  becomes  chargeable,  and  they  are  equally  limited 
to  one  application  to  the  petty  sessions,  under  2  &  3 
Vict.  c.  85,  for  they  can  only  apply  when  no  application 
has  been  made  to  the  quarter  sessions,  and  within  tluree 
calendar  months  after  the  child  has  become  chargeable ; 
and  this  act  itself  expressly  limits  it  to  one  application, 
lor  she  is  to  apply  to  any  one  justice.     The  petty  ses- 
sions at  Watlington  had  jurisdiction  to  inquire  into  this 
matter,  and  it  is  clear  from  the  affidavits,  that  they 
dismissed  the  case  upon  the  merits — they  adjourned  the 
hearing  several  times  for  further  evidence,  and  it  is  ex- 
pressly sworn  that  they  dismissed  it  for  a  defect  in  the 
evidence — that  is  a  decision  upon  the  merits :  Regina  v. 
Evenwood  and  Barony  (a),  Regina  v.  St.  Mary  Lam^ 
heth  (b).     If,  then,  the  woman  can  only  make  one  appli- 
cation, and  that  had  been  made  before  the  bench  at 
Watlington,  it  operates  as  an  estoppel,  independently  of 
the  maxim — nemo  debet  bis  vexari  pro  eadem  causi, 
and  the  justices  at  Great  Marlow  had  no  jurisdiction  to 
entertain  a  second  application.     In  Regina  v.  Bolton  {c\ 
and  in  Regina  v.  Clarke  (rf),  the  justices  had  jurisdic- 


(o)3Q,.  B.R.370;12L.J., 
M.  C,  101. 
{b)  2  New  Sess.  Cas.  36 ;  7 


Q.  B.  R.  687. 

(c)  1  Q.  B.  R.  m. 

(d)  6  Q.  B.  R.  349. 


HILARY  VACATION,  12  VICT.  505 

tion,  and,  in  the  latter  case,  the  very  distinction  is  taken,         1349. 
that,  where  the  justices  have  jurisdiction  in  the  first  in-     JT""^'     ' 
Stance,  an  act  of  the  party  may  revive  it  after  it  had  r. 

been  taken  away,  by  his  offering  to  enter  into  recogni-  buckiwoham- 
zances;  but,  in  the  present  case,  the  petty  sessions  had  ««!»«• 
no  jurisdiction,  and  then  there  can  be  no  waiver:  Law^ 
rence  v.  Wtlcoch{a)y  Lismore  v.  Beadle  {b\  Smith  v. 
Sparrow  (c).  Regina  v.  Walker  {d)  is  distinguishable, 
for  the  complaint  was  not  by  the  same  party,  nor  pro 
e&dem  caus&.  The  fresh  order  then  is  bad,  because  it 
is  made  by  persons  having  no  jurisdiction,  and  the  ses- 
sions ought  to  have  quashed  it,  because  they  can  enter- 
tain tlie  question  of  the  jurisdiction  of  the  petty  ses- 
sions, and  this  point  was  clearly  laid  before  them. 

They  were  also  wrong,  in  not  hearing  the  evidence  of 
the  mother.  Under  8  Vict.  c.  10,  the  hearing  at  the 
sessions  is  not  in  the  nature  of  an  appeal,  but  a  hearing 
de  novo,  and  the  statute  is  imperative  that  they  shaU 
hear  the  mother.  [Erie,  J. — There  was  a  doubt  whe- 
ther the  evidence  of  the  woman  was  admissible ;  and 
it  was  enacted,  that,  if  she  offers  herself,  she  shall  be 
admitted  to  give  evidence,  subject  to  this,  that,  if  they 
do  hear  her  testimony,  it  must  be  corroborated  in  some 
material  particular — if  the  woman's  evidence  be  not 
wanted,  tlie  trial  will  go  on  as  in  any  other  case.] 
These  words  were  used  in  a  previous  act,  4  &  5  Will.  4, 
c.  76,  s.  72,  and  it  is  submitted  that  they  were  not  used 
for  the  purpose  suggested,  but  rather  to  point  out  what 
evidence  it  b  necessary  to  give:  Regina  v.  Read{e). 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now   delivered    the  judgment    for 
Erle,  J. — A  rule  to  quash  an  order  in  bastardy,  made 

(a)  11  A.  &  E.  941.  {d)  2  New  Sess.  Cas.  49. 

lb)  1  Dowl.,  N.  S.,  566.  \e)  9  A.  &  E.  619. 

(c)  16L.J.,  Q.B.,  139. 

VOL.  III.  00  N.  8.  C. 
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The  QuBBN      ^      '  ^  ^ 

V.  the  ground  that  the  question  of  paternity  had  been  d 

fiucKiNOHAM-  ci<led  upon  the  merits  against  the  woman,  by  a  pet: 


»■»■•        sessions  in  Oxfordshire,  before  she  applied  to  the 

sessions  in  question;  that  such  decision  was  final,  axr^ci 
ousted  the  jurisdiction  of  the  second  petty  sessions,  ^c^i] 
of  the  quarter  sessions;  but  I  am  of  opinion,  that  tl'&i^ 
ground  cannot  be  susUdned.  When  the  second  petty  s^e- 
sions  received  the  application  of  a  woman  resident 
within  their  division,  they  were  a  tribunal  having  jurie- 
diction  over  the  question;  a  former  decision  upon   tbe 
merits  in  favour  of  the  putative  father  was  an  answ^er 
to  the  application,  provided  it  was  made  out  by  evi- 
dence ;  this  evidence  the  petty  sessions  were  bound  to 
hear  and  decide  on.  It  is  clear  that  they  had  jurisdiction 
to  dismiss  the  application  if  the  answer  was  proved.    A 
follows,  that  they  had  jurisdiction  to  grant  the  i^pli' 
cation  and  make  the  order,  if  the  proof  in  their  estiins^ 
tion  failed.    At  the  quarter  sessions  the  same  principle 
applies.     The  appeal  on  this  ground  called  on  the  oo^^ 
of  appeal  to  inquire  into  it,  and  the  appellant  claid^ 
the  exercise  of  their  appellate  jurisdiction  to  quash  ^® 
order  on  proof  of  this  ground ;  and  if  the  quarter  0^^ 
sions  have  jurisdiction  to  try  the  fact,  and  'dedde      ^ 
favour  of  the  appellant,  so  have  they  to  decide  agw.^^ 
him ;  and  the  correctness  of  a  decision,  either  in  resp^^ 
of  law  or  fact,  of  a  question  properly  brought  heSc^^ 
them  is  not  to  be  reviewed  upon  removal  of  their  orC^^ 
by  certiorari.  The  objection  that  the  woman  was  c:^^* 
examined  before  the  quarter  sessions  was  disposed        ^ 
on  the  argument. 

Rule  discharged. 

END  OF   Hn.ARY   VACATION. 
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In  the  Matter  of  the  Rate-payers  of  the  Parish  of  April  23. 

Eynsham. 

XV  •  CLARKE  applied  for  a  rule  calling  upon  the  JJ.®  •^*-  ^^  ^ 

^  Will.  4»  c.  90, 

ratepayers  of  the  parish  of  Eynsham,  in  the  county  of  being  an  act 

Oxford,  to  shew  cause  why  a  writ  of  mandamus  should  watching"^  ^ 

not  issue,  conunanding  them  to  meet  and  fix  the  amount  gJ^Td  td 

of  money  which  the  inspectors  appointed  under  the  stat.  Wales,  bj  see. 

€%   n        T»r«ii  /»         ii»i»  1  !•  1*  uon  o  provides, 

3  &  4  Will.  4,  &  90,  for  the  bghtmg  and  watching  of  that  the  adop- 

parishes  in  England,  should  have  power  to  call  for  in  J^y^  ^et^ 

the  current  year,  in  pursuance  of  sect  9  of  that  statute,  "ained  by  a 

,               ,                                                         ,            ,  majority  con- 

A  public  meeting  of  the  ratepayers  of  this  parish,  sistingof  two- 

duly  convened,  was  held  23rd  February,  1848,  for  the  votes  of  the 

purpose  of  determining  whether  the  provisions  of  the  ^S^^^ch*^ 

said  act  of  parliament,  or  so  much  thereof  as  related  to  ™^?^*  , 

r                  ^                               ^       ^  ff  eld,  that 

watching,  should  be  adopted  and  carried  into  execution  the  proTinons 

in  the  said  parish.     At  this  meeting,  thirty-seven  of  the  had  not  been 

ratepayers  of  the  said  parish,  duly  qualified  to  vote,  ^a^^tiniT 

were  present :  twenty  of  them  voted  that  the  provisions  thirty-seren 

of  the  said  act,  so  far  as  related  to  watching,  should  be  ing  present, 
adopted  and  carried  into  execution,  and  the  residue  of  voted^'thc^rc- 

those  present  did  not  give  any  vote  thereon,  or  propose  "jH®** ""^^^ 

any  amendment,  or  demand  a  poll,  or  propose  an  ad-  in  the  tnnsac- 
joumment  of  the  said  meeting ;  and  thereupon  inspec- 
tors were  appointed  to  carry  the  provisions  of  the  said 
act  into  execution,  and  were  empowered  to  call  for  70/. 
for  the  first  year.     The  question  is,  whether  the  pro- 

o  o  2 
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visions  of  the  3  &  4  Will.  4,  c  90,  were  adopted  at. 
the  meeting  of  the  ratepayers.     Sect  8  provides,  th£m.t. 
a  majority  of  two-thirds  of  the  votes  of  the  ratepaye^c^a 
present  shall  be  requisite  for  the  adoption  of  the 
It  was  said  by  Lord  Mansfield^  in  Rex  v.  Foxcroft  (< 
**  Whenever  electors  are  present  and  don't  vote  at 
they  virtually  acquiesce  in  the  election  made  by  th^ 
who  do."    That  dictum  was  recognised  and  adopti^sd 


1. 
1, 


nr. 


IS 


by  Lord  Denman  in  delivering  judgment  in  Gostinp 
Veley(b). — [ErUy  J.  The  question  is,  how  many  of 
voters  affirm  the  adoption  of  the  statute,  and  can 
rest,  who  do  not  vote,  be  said  to  affirm?] — [Pattesan, 
In  Gosling  v.  Veley^  no  specific  number  of  votes 
required  to  make  the  rate  valid.] — The  8th  section 
open  to  that  construction;  but  it  is  submitted,  that,  ^^^' 
plying  the  principle  laid  down  by  Lord  Mansfield^  ^n 
Rex  V.  Foxcroft  (c),  what  took  place  at  the  meeting  vr^^^ 
in  point  of  law,  an  adoption  of  the  statute.  IsLBeech^^ 
V.  Quentery  (rf),  which  appears  to  be  the  only  case  on  tt*-" 
statute,  the  8th  section  had  been  complied  with,  and  tK*® 
question  was,  what  was  the  proper  construction  to 
put  upon  the  18th  section. 

Patteson,  J.  (e) — I  think  the  words  of  the  stati^^ 
are  very  clear.     The  legislature  has  said,  that  the  adc> 
tion  of  the  act  shall  be  determined  by  a  majority  <>o 
sisting  of  two-thirds  of  the  votes  of  the   ratepajr 
present;  now  there  were  thirty-seven  ratepayers  p 
sent,  and  only  twenty  voted.     Anything  that  has  b 
done  under  the  act  will  not,  I  think,  cure  the  origi 
defect. 


Erle,  J. — The  twenty  ratepayers  who  voted  for 


e 
e 


n 


(o)  2  Burr.  1017. 

(b)  7Q.  B.  R.406. 

(c)  2  Burr.  1017. 

(d)  10  M.  &  W.  65. 


(e)  Lord  Denman^  C.  J., 
Wightmany  J.,  were  absent 
account  of  illness. 
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adoption  of  the  rate  were  not  two-thirds  of  the  rate- 
payers present.  "Two-tlurds  of  the  votes  of  the 
ratepayers  present "  appears  to  me  the  same  as  saying 
**  two-thirds  of  the  ratepayers  present  (a)."  The  statute, 
therefore,  has  never  been  legally  in  operation  in  this 
parish. 

Bule  refused. 


1849. 

In  the  Matter 
of  the  Rate- 
payers of  the 
Pariah  of 
Eynsham. 


(a)  Sect.  8  enacts,  *'  That  if  at 
any  such  meeting  it  shall  be  de- 
termined by  a  majority  consist- 
ing of  two-thirds  of  the  votes  of 
the  ratepayers  present  at  such 
meeting,  that  the  provisions  of 
this  act  shall  be  adopted,  then 
and  in  such  case  such  provi- 
hions  shall  from  thenceforth 
take  effect  and  come  into  ope- 
ration in  such  parish;  and  it 
shall  forthwith  be  determiaed, 
that  a  certain  number,  not  be- 
ing more  than  twelve  nor  less 
than  three  inspectors,  shall  be 
elected  to  carry  such  purposes 
into  effect ;  and  the  number  of 
inspectors  so  determined  upon 
shall  be  elected  in  manner  here- 
in mentioned." 

Sect.  1)  enacts,  "  That  the 
ratepayers  of  such  parish  shall 


at  their  first  meeting,  or  at  some 
adjournment  thereof,  and  so  on 
from  time  to  time  in  every  suc- 
ceeding year,  at  a  meeting  to  be 
called  for  that  purpose  in  man- 
ner herein  directed,  fix  and  de- 
termine the  total  amount  of 
money  which  the  inspectors 
shall  have  power  to  call  for  in 
any  one  year,  in  order  to  carry 
into  effect  the  provisions  of  this 
act ;  such  sum  to  be  raised  in  the 
manner  herein  directed,  upon 
the  full  and  &ir  annual  value 
of  all  property  rateable  for  the 
relief  of  the  poor  within  such 
parish,  such  full  and  fedr  annual 
value  to  be  computed  according 
to  the  last  valuation  for  the  time 
being,  acted  upon  in  assessing 
the  poor's  rate  for  the  said  pa- 
rish,'* &c. 


April  28. 
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The  Queen  v.  The  Inhabitants  of  Priors  Hardwicr. 

Where  an  order  vJN  appeal  agdnst  an  order  of  two  justices  for  the 
iTJ^'ff  *»»°ty  °f  Warwick,  dated  7th  of  September,  1846.  for 
that  the  re-        the  removal  of  Elizabeth  Haynes  and  her  daughter  from 

lief  was  made  •!▼>•  r  »  t 

necessary  by  the  parish  of  Priors  Marston  to  the  parish  of  Priors 

ddcnt :—      "  Hardwick,  both  in  the  county  of  Warwick,  the  sessions 

itwua'J^  confirmed  the  order,  subject  to  the  opinion  of  tluB 

ground  of  ap-  Court  upon  the  following  case, 
sessions,  that         The  order  of  removal  was  as  follows : — 

snch  relief  was 
in  fact  so  made 
necessary,  and        County  of  Warwick,  to  wit. — To  the  oyerseerB  of  the  poor  of 

that  the  order      Priors  Marston,  in  the  county  of  Warwick  ;  and  to  the  overseen 

W*fOT  not''"  ®^  *^®  P^"*  ®^  ^^®  P**^  ^^  ^™"  Hardwick,  in  the  county  of 

suting  that  Warwick,  and  to  each  and  every  of  them.   Whereas  oomphunt 

such  sickness  hath  been  made  unto  us,  whose  names  are  hereunto  set  and  seals 

woulTprodnce  *^*®**>  being  two  of  her  Majesty's  justices  of  the  peace  acting 

permanent  dis-  in  and  for  the  county  of  Warwick  (one  whereof  being  of  the 

ability.  quorum),  by  the  overseers  of  the  poor  of  the  said  parish  of  Prion 

thw ttuBMs^  Marston,  that  Elizabeth  Haynes, of  Priors  Marston  aforesaid, 

sions  can  enter  widow,  and  Alice  Haynes,  a  daughter  of  the  said.  Elizabeth 

into  the  nature  Ha3rnes,  aged  eighteen  years,  or  thereabouts,  have  come  to  in- 

the^sickneM  or  ^*^**  ^  *^®  ^^^  parish  of  Priors  Marston,  not  having  gained 
accident?  a  legal  settlement  there,  nor  having  produced  any  certificate 

acknowledging  them  to  be  settled  elsewhere,  and  now  actually 
become  chargeable  to  the  same  parish.  We,  the  said  justice^ 
upon  examination  of  the  premises  upon  oath,  and  other  circum- 
stances, do  adjudge  the  same  to  be  true,  and  do  also  adjudge 
the  place  of  the  legal  settlement  of  the  said  Elizabeth  Haynes 
and  her  daughter*  Alice  Haynes,  to  be  in  the  said  parish  of 
Priors  Hardwick,  in  the  said  county  of  Warwick.  These  are, 
therefore,  in  her  Majesty's  name,  to  require  you,  the  said  over- 
seers of  the  poor  of  the  said  parish  of  Priors  Marston,  or  some 
or  one  of  you,  or  some  proper  person  or  persons  to  be  employed 
by  you,  to  remove  and  convey  the  said  Elizabeth  Haynes  and 
her  said  daughter,  Alice  Haynes,  from  and  out  of  your  said 
parish  of  Priors  Marston  to  the  said  parish  of  Priors  Hard- 
wick, and  them  deliver,  together  with  this  our  order,  or  a  dupli- 
cate or  true  copy  thereof,  unto  the  overseers  of  the  poor  there, 
or  one  of  them,  who  are  hereby  required  to  receive  and  provide 
for  them  according  to  law.    Given,  &c. 
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The  grounds  of  appeal  material  to  the  decLuon  of  the        1349. 
case  were :  First,  that  the  order  of  removal  was  bad  and    Jl   ^    ^ 

...  TheQuEBN 

defective^  inasmuch  as  the  relief  stated  in  the  said  ex-  v. 

amination  to  have  been  given  to  the  said  Elizabeth       Priom 
Hajnes  and  Alice  Haynes  had  become  and  was  neces-    Harowick. 
sary  by  reason  of  sickness  of  the  said  Elizabeth  Haynes, 
or  Alice  Haynes,  or  one  of  them ;  and  it  is  not  stated 
in  the  said  order,  that  the  justices  who  made  the  same 
were  satisfied  that  such  sickness  would  produce  perma- 
nent  disability.     Secondly,   that   the  said  Elizabeth 
Haynes  and  Alice  Haynes,  at  the  time  of  the  making 
of  the  said  order,  had  become  and  were  chargeable  by 
reason  of  relief  made  necessary  by  sickness,  which  said 
sickness  was  not  shewn  to  be  likely  to  produce  perma- 
nent disability;   and  that  the  said  Elizabeth  Haynes 
and  Alice  Haynes  were  irremovable  from  the  said 
parish  of  Priors  Marston.  It  was  proved  at  the  hearing 
of  the  appeal,  that  the  relief  given  was  rendered  neces- 
sary by  reason  of  their  sickness ;  and  it  was  thereupon 
contended  by  the  appellants,  that,  inasmuch  as  the 
order  of  removal  was  granted  after  the  passing  of  stat. 
8  &  9  Vict.  c.  66,  it  was  necessary,  under  the  4th  sec- 
tion of  that  act,  that  the  justices,  in  making  the  order, 
should  have  stated  therein,  that  they  were  satisfied  that 
the  sickness  would  produce  permanent  disability.     The 
court  of  quarter  sessions  overruled  this  objection,  sub- 
ject to  the  opinion  of  this  Court.     No  evidence  was 
given  at  the  trial   whether  the  sickness  of  the  said 
paupers  was  or  was  not  likely  to  produce  permanent 
disability ;  but  it  was  proved  that  the  paupers  had  been 
continually  relieved  since  April,  1846 ;  and  it  was  then 
contended  by  the  appellants,  that  the  relief  given  to  the 
paupers  having  been  rendered  necessary  by  reason  of 
their  sickness,  and  no  evidence  having  been  given  that 
such  sickness  was  likely  to  become  permanent,  that  the 
paupers  were  irremovable.     The  court  of  quarter  ses- 
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1849.  ^^^"^  ^^  overruled  this  objection,  subject  to  tiie  opinion 

"^^^  of  this  Court     If  this  Court  shall  be  of  opinion  that 

0.  the  appellants  were  right  in  either  of  the  above  objee- 

Priors  tions,  then  the  order  of  removal  is  to  be  quashed,  otber- 

Hardwick.  yf^QQ  it  is  to  be  confirmed. 


G.  Hayes  and  Bitikstoriy  in  support  of  the  order  of 
sessions. — The  question  turns  upon  the  construction  of 
the  4th  section  of  stat  9  &  10  Vict  c.  66.  That  sec- 
tion enacts,  ^'  that  no  warrant  shall  be  granted  for  the 
removal  of  any  person  becoming  chargeable  in  respect 
of  relief  made  necessary  by  sickness  or  accident,  unless 
the  justices  granting  the  warrant  shall  state  on  such 
warrant  that  they  are  satisfied  that  the  sickness  or 
accident  will  produce  permanent  disability."  The  order 
was  made  within  a  month  afler  the  passing  of  this  sta- 
tute, but  the  paupers  had  been  chargeable  for  three 
months ;  and  the  sessions  thought  that  this  section  was 
prospective,  and  applied  only  to  persons  becoming 
chargeable  afler  the  passing  of  the  statute.  [^Cole- 
ridge y  J. — The  chargeability  and  the  cause  would  con- 
tinue until  the  time  of  removal.  That  is  what  the  jus- 
tices arc  to  consider.]  The  appellants  ought  to  have 
proved  at  the  trial,  that  the  sickness  which  caused  the 
relief  was  of  a  tempoi'ary  nature. 

Mellor  and  Pashley^  on  the  other  side,  were  not 
called  on. 

Patteson,  J.  (a). — The  object  of  the  act  was  to  pro- 
tect paupers  from  removal;  and  the  legislature  re- 
quired, that,  whenever  sickness  existed,  the  justices 
should  state  in  their  order  that  the  sickness  was  of  a 
permanent  character.     When  it  appears  at  the  sessions 

(a)  Lurd  Dcnman,  C.  J.,  was  absent  on  account  of  illness. 
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that  the  relief  really  became  necessary  from  sickness^         1849. 
U,e  orfer  U  W.  for  .„.  of  4e  .ec^-y  .™n.en.    ^J:^;^^ 
that  such  sickness  would,  in  the  opinion  of  the  justices,  y- 

Inhabitants  of 

produce  permanent  disability;   otherwise  the  greatest       Priorh 

frauds  might  be   committed  by  the  removing  parish       a*^^*^** 

keeping  back  from  the  justices  the  fact  of  sickness.     I 

am  not  prepared  to  say  that  the  sessions  could  exercise 

any  discretion  as  to  the  nature  and  character  of  the 

sickness :  that  appears  to  be  a  point  for  the  decision  of 

the  removing  justices ;  but,  at  all  events,  the  sickness 

is  shewn  to  have  existed  here ;  and,  as  the  order  does 

not  state  that  the  justices  were  satisfied  that  it  was  of 

a  permanent  nature,  the  order  is  bad. 

Coleridge,  J. — It  is  not  for  the  appellants  to  shew 
that  the  order  ought  not  to  have  been  made. 

Erle,  J. — Our  decision  is,  that  the  omission  to  com- 
ply with  the  requisites  of  the  4th  section,  is  a  good 
ground  of  appeal,  although  the  fact  of  sickness  is  first 
shewn  at  the  time  of  appeal. 

Order  of  scssiona  and  order  of  removal  quashed. 
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1849. 

April  28. 

Where  a 
ground  of  ap- 
peal stated  that 
the  husband  of 
the  pauper  was 
born  in  the 
parish  of  Port- 
sea,  in  the 
county  of 
Southampton, 
in  or  about  the 
year  1810, 
without  giving 
any  further  in- 
formation as  to 
the  precise  lo- 
cality where 
the  birth  took 
place  :— 

Held,  that 
such  statement 
was  sufficient, 
and  that  the 
sessions  ought 
to  have  heard 
the  evidence. 


The  Queen  v.  The  Inhabitants  of  Ealing. 

vJN  an  appeal  agwist  an  order,  dated  22nd  of  May, 
1847,  made  by  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  Clerkenwell 
Police-court,  for  the  removal  of  Winifred  Payne  and 
her  five  children  from  the  parish  of  Islington  to  the 
parish  of  Ealing,  the  court  of  quarter  sessions  confirmed 
the  order,  subject  to  a  case,  of  which  the  following  was 
the  part  material  to  the  judgment  of  the  Court: — The 
appellants  proposed  to  prove  the  birth  of  the  pauper's 
husband,  and  the  following  was  the  ground  of  iq>peal 
upon  which  they  relied  in  that  behalf: — "  That  Ben- 
jamin Payne,  the  husband  of  the  said  Winifred  Payne, 
and  father  of  the  said  five  children,  as  stated  in  the 
examinations,  was  bom  in  the  parish  of  Portsea,  in  the 
county  of  Southampton,  in  or  about  the  year  1810." 
The  respondents  objected,  that  no  evidence  could  be 
received  under  that  ground,  on  account  of  the  vague- 
ness and  uncertainty.  The  court,  after  hearing  coun- 
sel on  both  sides,  held  the  objection  good,  and  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  If  the 
Court  shall  be  of  opinion  that  the  last-mentioned  ground 
of  appeal  was  sufficient  to  entitle  the  appellants  to  give 
evidence  in  support  of  it,  then  the  order  of  removal  and 
order  of  sessions  are  to  be  severally  quashed  ;  if  other- 
wise, the  same  are  to  be  confirmed. 


Bodkiuy  in  support  of  the  order  of  sessions. — This 
ground  of  appeal  does  not  convey  sufficient  information 
as  to  the  particular  house  in  which  the  birth  is  said  to 
have  taken  place,  to  enable  the  respondents  to  ascertain 
the  truth  of  the  allegation.  In  the  case  of  birth,  par- 
ticularity is  more  necessary  than  in  any  other  case,  be- 
cause the  |)auper  can  give  them  no  information  upon 
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the  subject;  and  the  place  of  birth  is  alleged  to  be  in        1849. 
a  third  parish,  of  which  the  overseers  of  the  respondent      "    ^    " 

'^  *  The  QuBBN 

parish  have  no  knowledge.     In  Rex  v.    The  Justices  v. 

of  Derbyshire  {a\  a  statement,  in  the  grounds  of  appeal,  Baling. 
that  the  pauper  gidned  a  settlement  in  a  third  parish  by 
hiring  and  service,  without  specifjring  dates  or  names, 
was  held  insufficient.  So,  in  Regina  v.  The  Justices  of 
Sussex  {b)y  it  was  held,  that  there  ought  to  be  some 
description  of  the  premises,  by  the  occupation  of  which 
it  is  aUeged  that  the  pauper  gained  a  settlement,  by  the 
landlord's  name  or  otherwise.  This  Court  will  not 
^sturb  the  finding  of  the  sessions,  unless  it  clearly  ap- 
pears that  they  were  wrong. 

PasUey,  contrcl. — ^In  the  cases  which  have  been  quoted 
on  the  other  side,  it  was  sought  to  compel  the  magis- 
trates to  enter  continuances  and  hear  the  appeals ;  and 
they  are  very  different  from  the  present,  where  the  ses- 
sions have  asked  the  opinion  of  this  Court  upon  the 
question ;  and,  if  they  had  heard  the  evidence  through- 
out, as  they  ought  to  have  done,  they  would  have  been 
better  able  to  judge  if  any  further  information  was 
needed.  In  Bex  v.  St  Mary  Beverley  {c\  the  proof 
as  to  the  particular  parish  in  Beverley  in  which  the 
pauper's  husband  was  bom,  was  deficient.  Here  it  is 
stated,  that  the  birth  took  place  in  the  parish  of  Portsea. 
In  Regina  v.  St  PauTs^  Covent  Garden  {d)^  and  Be^ 
gina  v.  St  Ann^Sy  Westminster  {e)y  it  was  held,  that  the 
allegation  that  the  settlement  was  gained  "in  or  about" 
the  year  1833,  was  too  vague;  but  that  was  on  the 
8[)ecial  ground  that  such  statements  would  admit  proof 
of  a  settlement  gained  during  1834,  and  that  no  settlc- 

(rt)  6  A.  &  E.  886.  7  Q.  B.  R.  232. 

(b)  10  A.  &  E.  (582.  {e)  2  New  Sess.  Cas.  303 ; 

(c)  1  B.  &  Ad.  201.  7  Q.  B.  R.  241. 
{d)  1  New  Sets.  Cas.  617 ; 
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1849.        ment  could  be  gained  after  the  14th  August  in  that 
^J*""^^^     '      year,  when  the  Poor  Law  Amendment  Act  was  paired. 

The  QoKBM      ''  ^  * 

V.  In  Regina  v.  Martin  cum  Grafton  (a),  this  Court  held. 

Inhabitants  of      11  ••  ii/*  •• 

Ealing.  ^hat  the  examinations  were  not  bad  for  omitting  to  state 
the  place  of  a  marriage.  [Pattesan^  J. — The  appellants 
may  have  got  the  information  from  searching  the  parish 
register.  That  may  be  all  the  knowledge  which  they 
have.]  That  is  so,  and  therefore  all  that  they  are  bound 
to  give. 

Patteson,  J. — We  are  agreed  that  the  sessions  ought 
to  have  heard  the  evidence  in  this  case.     It  is  stated, 
that  the  pauper's  husband  was  bom  in   the  parish  of 
Portsea,  and  that  is  more  than  was  proved  in  Regina  v. 
St.  Mary  Beverley.     It  seems  reasonable   to  state  that 
the  birth  took  place  in  or  about  a  certain  year;  the 
appellants  may  be  imable  to  obtain  more  precise  infor- 
mation.    This  case  is  not  like  those  cited  by  Mr. 
Bodkin;  for  there  the  parties  must  have  gone  to  every 
person  in  the  parish  to  obtain  the  desired  information. 
Here  they  may  search  the  register,  and  ascertain  the 
truth  of  the  statement  at  once.     Regina  v.  The  Justices 
of  Sussex  was  a  very  strict  case  ;  but  the  parties  there 
might  easily  have  given  fuller  information.     If  the  ses- 
sions had  not  referred  the  matter  to  us,  I  do  not  know 
whether  a  mandamus  would  have  been  granted;  but 
they  ask  us  if  we  think  they  ought  to  hear  the  case : 
and  as  we  do  think  so,  the  order  must  be  quashed. 

Erle,  J.,  concurred  (i). 

Order  of  setjsions  and  order  of  removal  quashed. 

(a)  3  New  Set».  Cas.  5.  and  Coleridge^  J.,  had  left  the 

(6)  Lord  Denman^  C.  J.,  was     court, 
absent  on   account  of  ilhiet>s. 


\ 


ness  or  acci< 
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1849. 
The  Queen  v.  The  Inhabitants  of  Llandogget.  ^^     "^     ' 

April  28. 
vJN  appeal  against  an  order  for  the  removal  of  Robert  The  order  of 
Roberts,  his  wife,  and  their  eight  children,  from  the  ^TnLativc 
parish  of  Denbigh  to  the  parish  of  Llandogget,  the  that  the  relief 
court  of  quarter  sessions  confirmed  the  order,  subject  sary  bysick- 
to  the  opinion  of  this  Court,  upon  a  case,  of  which  the  dent, 
following  is  the  part  material  to  the  judgment  of  the 
Court: — 

It  was  not  stated,  either  in  the  order  or  in  the  ex- 
aminations, that  the  paupers  had  not  become  chargeable, 
in  respect  of  relief,  made  necessary  hj  sickness  or  acci- 
dent ;  and  it  was  objected,  on  the  part  of  the  appellants, 
that  the  said  order  and  examinations  were  defective  on 
this  ground.  The  sessions  overruled  the  objections  and 
confirmed  the  order.  If  this  Court  should  be  of  opinion 
that  the  court  of  quarter  sessions  was  wrong,  on  either 
of  the  above  objections,  then  the  order  of  the  court  of 
quarter  sessions  and  the  order  of  removal  are  to  be 
quashed,  otherwise  the  same  are  to  be  confirmed. 

Beavauy  in  support  of  the  order  of  sessions. — The 
case  of  Regina  v.  Halifax  (a)  decides  that  the  examina- 
tions need  not  negative  that  the  chargeability  was 
occasioned  by  sickness  or  accident,  and  it  is  submitted 
that  the  same  principle  applies  to  the  order. 

Toumsend  and  Faulkes,  coiitrcl. — By  stat.  9  &  10 
Yict.  c  66,  s.  4,  it  is  enacted,  that  no  warrant  shall  be 
granted  for  the  removal  of  any  poor  person  becoming 
chargeable,  in  respect  of  relief  made  necessary  by  sick- 
ness or  accident,  unless  the  justices  granting  the  war- 
rant shall  state  in  such  warrant  that  they  are  satisfied 

(a)  Ante,  p.  268. 
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that  the  sickness  or  accident  will  produce  permanent 
disability.     If,  then,  a  pauper  becomes  chargeable  by 
V.  receiving  relief,  made  necessary  by  sickness  or  accident, 

Llandoqokt.  ^®  cannot  be  removed.  That  there  was  no  such  relief 
in  the  case  was  then  the  very  foundation  of  the  jum- 
diction  of  the  justices,  and  the  cases  shew  a  distinction 
between  allegations  which  must  be  made  to  originate 
jurisdiction,  and  those  which  may  be  made  in  matters 
in  the  course  of  acting,  and  where  jurisdiction  is  shewn. 
Thus,  in  Regina  v.  Addingham  (a),  it  was  held,  that  the 
caption  of  an  examination  need  not  negative  the  pauperis 
settlement  in  the  removing  parish,  though  that  is  always 
done  in  the  order. 

Patteson,  J. — There  is  nothing  in  this : — the  jus- 
tices have  jurisdiction,  though  the  relief  is  made  neces- 
sary by  sickness  or  accident ;  and,  if  it  is  necessaiy  to 
negative  anything,  it  must  be  to  n^ative  that  the  su^- 
ness  is  of  a  temporary  character.  K  the  relief  is  made 
necessary  by  sickness,  and  this  be  not  negatived  in  the 
order,  it  may  be  matter  of  appeal  to  the  sessions  (6). 

Erle,  J. — The  principle  of  Regina  v.  Halifax  apj^es. 

Order  confirmed  (c). 

(a)  17  L.  J.,  M.  C.,175.  absent  on  account  of  illnoa^ 

{h)   See  Regina    v.  Priors  and  Coleridge^  J.,  had  left  tiie 

ITardmcky  ante,  p.  510.  court, 
(c)  Lord  DenmoHy  C.  J.,  was 


) 
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1840. 


May  2. 


The  Queen  v.  The  Inhabitants  of  St.  George's, 

Hanover  Square. 

vJN  an  appeal  ag^nst  an  order,  dated  the  23rd  of  Oc-  By  a  local  act, 
tober,  1846,  under  the  hand  of  one  of  the  magistrates  \^  g„iC   *  . 
of  the  metropolitan  police  offices,  for  the  removal  of  Jf "><>"  *"J 
Ann  Tucker  and  her  three  children  from  the  parish  of  poor  were  ap. 
St.  Luke,  in  the  county  of  Middlesex,  to  the  parish  of  parish  of  St. 
St  Greorge's,  Hanover-square,  in  the  same  county;  the  noTcrSqiiarei 
sessions  confirmed  the  order,  subject  to  the  opinion  of  ]^^°  ^^^  ^ 
this  Court  upon  a  case,  of  which  the  part  material  to  care  and  man- 
the  judgment  of  the  Court  is  as  follows : —  poor!*w»d°con-* 

On  the  hearing  of  the  appeal,  the  appellants  proposed  J^^^j?^®*^  '*** 
to  take  an  objection  to  the  order,  that  it  did  not  shew      Held,  that 
the  paupers  therem  named  not  to  have  resided  m  the  parties  aggnev- 
parish  of  St  Luke  for  five  years  next  before  the  appli-  gtat.'*"3*^&  14 
cation  for  the  order.     The  respondents  thereupon  re-  ^^'  ^»  ^'  ^^» 

*        ^  ^  ^  and  were, 

quired  the  appellants  to  prove  their  notice  of  appeal,  therefore,  the 
The  notice  was  thereupon  duly  proved,  and  was  in  a  to^s^nthrno- 
proper  form;  but  it  was  signed  by  three  persons  de-  ^^'tanorSfer 
scribing  themselves  as  ''  three  of  the  governors  and  ©^  remotai. 
directors  of  the  poor  of  the  parish  of  St  George's,  that  the  notice 
Hanover-square."    It  was  then  objected  by  the  re-  li^^'^^by'^^ree 
spondents,  that  the  individuals  who  had  siirned  the  ofsnchgoTcr- 

'  ^  ^  °  ^     nors  and  di- 

above  notice  had  no  legal  authority  to  do  so,  and  that  it  rectors,  by  Tir- 
could  only  be  legally  signed  by  the  churchwardens  and  and  i09th  sec- 
overseers  of  the  poor.     It  is  agreed  that  the  local  act  4°^  5°win *4 
7  Geo.  4,  c  cxxi  (a),  shall  be  considered  as  part  of  the  «•  76. 


(a)  **An  Act  for  better  paying, 
lighting,  regulating,  and  im- 
proying  the  parish  of  Saint 
Creorge,Hanover  Square,  within 
the  liberty  of  the  City  of  West- 
minster." The  provisions  ma- 
terial to  this  case,  are  the  fol- 
lowing : — 


Sect.  7.—"  That  the  vestry  of 
the  said  parish  of  St.  George, 
Hanover  Square,  shall,  upon 
the  2^th  day  of  March,  in  every 
year,  or  within  fourteen  days 
after,  of  which  meeting  notice 
shall  be  given  in  the  church 
of  the  said  parish  on  the  Sun- 
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1849.        present  case,  and  that  either  party  may  refer  to  any  ol 
^""^•^ — ^      the  provisions  of  that  act.    The  si&^oatQres  to  the  notice 

The  QuBBN  •  y» 

V.  of  appeal  in  this  case  were  the  signatures  of  three 

St.Gborob's  governors  and  directors  duly  appointed  under  the  pro- 

Hanovbb     visions  of  that  act.    It  was  contended,  on  th^  parto: 

SaUAMB.  ^  \ 

the  appellants,  that  the  notice  was  propeiiy  signed. 
After  hearing  the  question  argued  by  counecl  on  both 
sides,  the  Court  held  the  above  objection  good,  and  con- 
firmed the  order.  The  questions  for  the  opinion  o: 
this  Court  are,  whether  the  notice  of  appeal  was  signed 
by  parties  who  had  legal  authority  to  give  subh  noicSee ; 
and  if  the  Court  should  be  of  opinion  that  the  notice 


day  next  before  such  meetings  more  of  the  said  goyemors  and 
Tespectively ;  and  the  said  res-  directors  may  exercise  any  of 
try,  at  every  such  meeting,  shall  the  powersand  authorities  hare- 
appoint  twenty  persons^  being  by  vested  in  thegoveniorsapd 
householders,  residing  within  directors." 
the  said  parish  (either  out  of  Sect.  14.  —  ^  That,  in  sll 
their  own  body  or  otherwise),  cases  where  any  Justioe  or- jus* 
and  the  persons  so  appointed,  to-  tices  of  the  peace  for  the  said 
gether  with  the  rectory  church-  city  and  liberty,  o^  the  s^d 
uxtrdens,  and  overseers  of  the  county  of  Middlesex^  is  or  are 
poor  of  the  said  parish  for  the  empowered  by  law  to  proceed 
time  beingy  shall  he  governors  on  the  complaint  of  the  church- 
and  directors  of  the  poor  of  the  wardens  and  overseers  of  the 
said  parishy  and  shall  have  the  poor  of  the  said  parish,  it  shall 
sole  care  and  management  of  the  be  lawful  for  such  justice  or 
said  poor;  and  the  governors  justices,  and  he  and  they  is  and 
and  directors  so  to  be  from  time  are  hereby  required  to  prooeed, 
to  time  appointed,  shall  con-  on  the  complaint  of  any  one  or 
tinue  in  office  till  others  are  ap?  more  of  the  said  governors  and 
pointed  in  their  stead,"  directors,  or  of  such  person  or 

Sect.  9. — "  That  all  poor  per-  persons  as  shall  have  been  duly 

sons   within    the    said    parish  appointed  by  any  writings  un- 

who  are  incapable  of  providing  der  the  hands  and  seals  of  the 

for  themselves,  may  be  received  said  governors  and  directors  for 

into  any  workhouse  belonging  that  purpose,  in  such  manner 

to  the  said  parish,  and  shall  be  as  if  such  complaint  liad  I>ef  n 

under  the    direction  and   ma-  made  hy  the  church  wardens  and 

nagement  of  the  said  governors  overseers  of  the  poor  of  the  said 

and  directors."  parish." 

Sect.  12.--«  That  my  three  or 
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appeal  was  good,  then,  whether  the  order  of  rcraoval         ]g^9. 
was  bad,  inasmuch  as  it  did  not  shew  the  paupers  named     -!J7"X 
in  it  not  to  have  resided  in  the  said  parish  of  St.  Luke  v. 

for  five  years  next  before  the  application  for  the  said    st.  George's 
order.     If  the  Court  shall  be  of  opinion  that  the  notice      ^^ARiir 
of  appeal  was  sufficient,  and  that  the  order  of  removal 
was  bad  on  its  face,  as  above  alleged,  then  the  order  of 
sessions  and  the  order  of  removal  are  to  be  quashed, 
otherwise  they  are  to  stand  confirmed. 

Pashlfn/y  in  support  of  the  order  of  sessions. — The 
sessions  were  right  on  bodi  points.  Firsts  they  held, 
that  the  order  need  not  shew  that  the  paupers  had  not 
resided  in  the  parish  of  St.  Luke's  for  five  years  next 
before  the  application  for  the  order ;  that  has  now  been 
decided  in  this  Court,  and  the  order  of  sessions  must 
therefore  be  confirmed ;  but  as  the  question  is  one  of  im- 
portance to  the  parish  of  St  George's,  Hanover-square, 
though  not  material  to  the  decision  of  the  case,  it  is  sub- 
mitted, that  they  were  also  right  in  holding,  that  the 
notice  of  appeal,  signed  by  the  governor  and  directors, 
was  not  good.  That  depends  upon  the  construction  of 
the  local  act,  7  Geo.  4,  c.  cxxi.  No  power  of  appeal 
is  given  by  that  statute  to  the  governors  and  directors ; 
and  though  it  might  have  been  contended,  that  they  had 
such  power  under  the  general  clause  (sect  9),  about 
the  management  of  the  poor,  yet  sect  14  excludes  that 
supposition ;  for  it  gives  them  a  right  to  make  a  com- 
plaint, but  not  to  appeal,  and  a  right  of  appeal  cannot 
be  given  by  implication :  Regina  v.  Stock  (a).  Reliance 
will  be  placed  by  the  other  side  on  the  109th  section 
(the  interpretation  clause)  of  stat  4  &  5  WilL  4,  c.  76. 
That  section  defines  a  guardian  to  mean  and  include 
any  visitor,  director,  &c.,  appointed  or  entitled  to  act 

(a)  8  A.  &  E.  405. 
VOL.  III.  P  P  N.  S.  C. 
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1849.        ^  ^  manager  of  the  poor,  and  in  the  distribution  oi 
^     V    -^      orderini?  of  the  relief  to  the  poor  from,  the  poor-xaU, 
V.  under  any  general  or  local  act  of  Parliament^  and  it 

^a^^^i  will  be  said,  that  "guardians"  would  include  Ac,^ 
Hakovba  rectors  in  this  parish.  That  may  be  so ;  but  the  Sikft 
section  of  that  statute,  which  gives  power  to  die  vy^ 
seers  or  guardians  to  send  the  statement  of  the  gc<Wi^ 
of  appeal,  does  not  ^ve  any  new  body  a  new  right  ,^ 
appeal,  but  only  imposes  certain  conditionB  upon  -thoBS 
persons  who  had,  before  that  statute,  the  right  toagp^ 
In  some  cases,  guardians  had  the  power  of  a|q[ieaLcpi&T 
ferred  upon  them  by  statute;  andinsajchoasea^^s^oie 
conditions  were  imposed  upon  them  aaupw  OY^fWfffgf 
who  had  the  right  to  appeal  under  13  &  14  CJar*?^  cl^ 
s.  2.  The  question  is,  who  had  the  right  to  appefl  j)|gr 
fore  the  stat.  4  &  5  Will  4,  o.  76?  J^  JBlegfina jg^^^ 
Mary,  Southampton  (a),  where  several  parishea  had;!^ 
united  under  a  local  act,  for  the  purposes  of  tbe/rdjtf 
of  the  poor,  and  a  board  of  guardians  was  ooqatita^ 
for  the  united  district,  this  Court  deoided^  that  ^Ipe 
guardians  of  the  united  district  were  not  officers  of  the 
several  parishes  comprised  therein;  and  that  a  n^tioe 
of  chargeability,  signed  by  three  of  such  guardians,  was 
insufficient ;  and  in  Regina  v.  The  Guardians  qfjjunh 
beth{b)y  where  the  notice  of  chargeability,  signed. )>7 
three  of  the  guardians,  was  held  sufficient,  t|ie  case 
shews,  that  the  guardians  were  ^pointed  under  tl|e 
39th  sect  of  4  &  5  WiU.  4,  c.  76.  Here  the  gnardiaw 
are  not  appointed  under  this  statute,  but  undfr.^s 
local  act. 


WaUinffer,  Seijt,  and  Bodkin,  contriL — ^It  jpnst  be 
admitted,  that  the  order  of  removal  is  sufficient^  fffi 


•  '  .. 


(a)  2  New  Sess.  Cas.  61 ;  5        (b)  2  New  Seas.  Caa.  58 ;  5 
Q.B.  R.518.  Q.  B.  B.61d. 
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that  the  sessions  were  right  upon  the  first  point;  but         1849. 
it 'fa  submitted^  that  the  governors  and  directors  are     xhe  Quben 
the  proper  jMurties  to  give  the  notice  of  appeal    By  »• 

8e6t.  9,  thej  are  to  have  the  sole  care  and  management  Sr.GsomoB'a 
of  fhe  poor  of  the  parish,  and  they  have  the  control  of  s^absT 
the  (iidds.  Without  any  reference,  then,  to  the  Poor 
Lavr  Amendment  Act,  they  are  the  parties  aggrieved, 
smd,  as  such,  have  a  right  to  appeal,  under  13  &  14  Car. 
2, 16. 12,  8.  2.  jRegifM  v.  Tlte  Guardians  of  Lambeth  {a) 
debides  this  ease,  because  there  it  was  held,  that  a  notice 
of  chargeabiKty,  signed  by  the  guardians  of  the  parish, 
-Wiis  sinfficient ;  tad  it  is  immaterial  whether  the  guard- 
bin  tM  appointed  under  that  act  or  under  any  local 
«Gt ;  fbr  -the  interpretation  clause  (sect  109)  says,  that 
tli^irdfd  '^guardian''  shall  be  construed  to  mean  any 
Arector,  aiqpointed  under  any  general  or  local  act  of 
PWflittnent.  The  churdiwardens  and  overseers  in  the 
ftorish  are  a  part  of  the  governors  and  directors ;  and 
"Aey  cannot  appeal,  because  they  have  no  interest  in 
llie  fimds.  The  notice  of  i^)peal  is  also  signed  by  the 
im>per  number,  because,  by  the  SIst  section,  three  or 
of  the  guardians  are  sufficient. 


PxttESON,  J.— I  think  that  the  correct  answer  has 
been  given  to  the  difficulty  which  is  suggested  in  this 
case-^namely,  that,  independently  of  the  4  &  5  Will. 
4,'c.  76,  the  governors  and  directors  of  the  poor  had 
the  right  to  appeal,  because  they  are  parties  aggrieved, 
under  the  stat.  7  Gea  4.  If  that  be  so,  we  are  not 
called  upon  to  consider  the  interpretation  to  be  put 
upon  the  79th  or  81st  sections  of  the  4  &  5  Will.  4, 
e.  76,  in  that  respect.  I  should  say,  that  the  Legislature 
did  not  intend,  in  that  act,  to  give  any  party  a  new 
right  of  appeal,  except,  perhaps,  a  new  body  constituted 

(a)  2  New  Sess.  Cas.  58  ;  5  Q.  B.  R.  613. 

PP2 
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St.  Gborok'i 

Hanovbr 

Squabb. 


under  that  act.  The  governors  and  directors,  haTing 
the  sole  management  and  care  of  the  poor,  and  Control 
over  the  funds,  may  be  considered  as  parties  ag^evccl, 
under  the  stat.  13  &  14  Car  2,  c.  12,  8.  2.  Then  a 
question  might  arise,  under  the  local  act,  whether  the 
notice  of  appeal  ought  not  to  have  been  signed  bj  i 
majority  of  the  governors  and  directors ;  for  sect  12 
only  empowers  three  or  more  of  the  said  governors  or 
directors  to  exercise  any  of  the  powers  and  authorities 
by  the  said  act  vested  in  the  governors  and  directors, 
and  no  right  of  appeal  is  given  by  that  act  to  the  go- 
vernors and  directors ;  but  then,  we  may  pray  in  aid  the 
81st  and  109th  sections  of  the  4  &  5  Will.  4,  c.  76.  By 
the  81st  section,  the  overseers  or  guardians  of  the  pansh 
appealing,  or  any  three  or  more  of  such  guardians,  are 
to  send  a  statement  under  their  hands,  of  the  grounds  of 
their  appeal;  and  by  the  109th  section,  (the  interpreta- 
tion clause),  the  word  '^ guardians"  is  to  be  construed 
to  include  any  visitor,  governor,  director,  manager,  act- 
ing guardian,  vestryman,  or  other  officer  in  a  parish  or 
union,  appointed  or  entitled  to  act  as  a  manager  of  the 
poor,  and  in  the  distribution  or  ordering  of  the  relief 
to  the  poor  from  the  poor-rate,  under  any  general  or 
local  act  of  Parliament.  Taking,  then,  the  local  act 
and  the  4  ^  5  Will.  4,  c-  76  together,  I  think  that  tliis 
notice  is  well  signed,  as  it  is  signed  by  the  parties 
aggrieved  under  the  local  act^  I  think,  therefore^  that 
the  sessions  ought  to  have  heard  this  appeaL 


WiGHTMAN,  J. — I  think  that  the  argument  for  the  ap- 
pellants is  well  founded,  and  that  the  governors  and 
directors  are  to  be  taken  not  only  as  the  parties  aggriev- 
ed, but  also  as  the  parties  entitled  to  appeaL  The  gover- 
nors and  directors  were  substituted  by  the  local  act  inaO 
nfctters  for  the  overseers ;  and  one  power  which  over- 
seers have,  is  the  right  of  ajipeal.     A  question  might 
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arise  us  to  the  number  under  the  local  act  who  had  the         IS49, 
right  to  appeal ;  but,  taking  the  local  act  and  the  4  &  5       ^    ^""^ 
WilL  4,  c  76  together,  I   think  that  this  notice   is  v. 

properly  signed.     The  interpretation  clause  of  the  4  &    st.  George's 
5  WilL  4,  c.  76,  is  more  general  than  Mr.  Pashley,  in      Hanover 
Iiis  argument,  supposed ;  for  it  applies  to  the  persons  en- 
titled to  act  as  managers  of  the  poor,  and  in  the  distri- 
bution or  ordering  of  relief  to  the  poor  from  the  poor- 
rate,  under  any  general  or  local  act  of  Parliament. 


SaUARB. 


Erle,  J. — The  governors  and  directors,  having  the 
control  of  the  ftmds,  stand  in  the  same  relation  to  this 
parish  as  tlio  overseers  to  a  common  parish,  and  have 
tlie  same  rights,  and  are  parties  aggrieved  by  an  order 
of  removal.  The  form  of  appeal  is  regulated  by  the  4 
&  5  WilL  4,  c.  76 ;  tluit  act  says,  that  the  governors 
and  directors  are  guardians,  and  that  the  notice  signed 
by  three  is  sulBcient.  On  the  other  ground,  the  order 
is  confirmed. 

Order  of  sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  Leaden  Roothino.       j^f^y  2.     ' 

vJN  an  appeal  against  two  orders  made  each  of  them  AVbereapaa- 
on  the  30th  of  November,  a.  d.  1847,  and  each  of  them  more*thairfive 

by  the  same  two  justices,  the  first  made  under  sect.  58  years  in  a  pa- 
^  ...  "*"'  *°"»  **** 

of  Stat  8  &  9  Vict.  c.  126,  adjudicating  the  settlement  bec»mmg  luna- 

__  __  tic  was  re* 

of  Elizabeth  Dunmow,  a  pauper  idiot,  to  be  in  the  parish  moved  to  aa 
of  Roxwell,  in  the  Chelmsfoi-d  Union,  in  the  county  of  ^^[7,^^ "!: 
ICssex,  and  the   second,  under  sect.  62  of  the  same      f^^^^t  that 

two  ji»ticea 

Statute,  ordering  the  treasurer  of  the  guardians  of  the  might  make 

^      orders  adjadi- 
eating  her  set- 
tlement and  maintenance,  under  sections  08  and  62  of  stat.  8  &  9  Vict.  c.  126. 
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1849.  P^^  ^^  ^^  Chelmsford  Union  to  pay  to  the  tnamatm 

J^^""^ — '  of  the  iraardians  of  the  poor  of  the  Danmow  Unkm  tks 

The  QuBBN 

V.  two  sums  of  3/.  18«.  M.  and  27L  8$.  6d^  and  altfo  toftf 

inK^iunuof  to  oneJamesPhiUps^weddy^and  every  weak,  for  tadi 

RooTHiNa.  i^juiQ  1^  Jq  the  said  order  was  mentioned,  the  eaifa  of 


11^.5  for  the  reasonable  charges  of  the  future  lodgiii|^ 
maintenance^  medicine,  clothing,  and  care  of  tfae-eiid 
Elizabeth  Dunmow:  the  court  of  quarter'  seeiioBi 
for  the  county  of  Essex  quadied  both  the  ordctee,  sab* 
ject  to  the  opinion  of  this  Court  upon  the  UXMiag 
case: — 

The  pauper,  who  is  seventeen  years  of  ag^,  ie  tbt 
legitimate  daughter  oi  Thomas  Dunmow,  who  k;  sad 
has  been  since  the  year  1887,  legally  settled  iti  Ilk 
parish  of  Boxwell,  in  the  county  of  Essex,  which  parUi 
is  comprised  in,  and  forms  part  of,  the  Chemilsfbrd  IhiiOH. 
The  pauper,  during  all  her  life,  has  reuded  with  ktr 
father,  and  is  unemandpated  |  ^nd  the  pauper  has,  wi, 
nor  ever  has  had,  any  other  settlement  the  A  thlil>detived 
from  her  father,  the  said  Thomas  Dunmow.     Upon  tbs 
9th  of  December,  a.  h.  1846,  the  pauper,  being  then 
an  idiot,  residing  in,  and  chargeable  to,  the  paririief 
Leaden  Roothing,  in  the  county  of  Essex,  (which  pariA 
is  comprised  in,  and  forms  part  of,  die  Danmow  UamX 
was  sent  from,  and  at  the  diarge  of,  sudi  paridi  to  a 
certain  house  duly  licensed  for  the  reception  of  hmaiirij 
idiots,  and  insane  persons,  situate  at  Bethnal-grsefl^  ia 
the  county  of  Middlesex,  and  commonly  known  by  tiie 
name  of  **  Warburton's  Asylum,"  of  whidi  one  Jamas 
Philips  then  was,  and  ever  since  has  been,  the  sole  le* 
gistered  and  licensed  proprietor,  and  was  there  received 
into,  and  confined  in,  the  said  licensed  house  by  the  mSA 
James  Philips,  pursuant  to  the  order  of  a  justice  of  the 
peace  for  the  county  of  Essex,  and  a  certain  raecBcal 
ceitificate,  in  the  form  set  forth  in  the  stat  8  &  9  Viet 
c.  126,  Sfacdule  E,  No.  1.     At  the  time  of  the  pauper 
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beiog  aa.aeat  to  the  said  licensed  house,  and  thenceforth        ^349^ 
v^  to  and  at  the  time  of  the  making  of  the  two  orders 


ifipealeiit  gainst,  there  was  no  lunatic  asylum  for  the  y. 

oauftt^  of  JCsaez^  Tbe^  pauper  had  resided  in  the  parish  i^adsn 
Ckf  Iieaden  Roothing  with  her  father,  the  said  Thomas  ^^^^^^ 
PumnowA  for  more  than  five  years  continuously  next 
before  her  being  sent  and  removed  j&om  the  parish  of 
Iiead^i  Boothing  to  the  licensed  house  aforesaid.  The 
said  Thomas  Dunmow  had  also  resided  in  the  said 
parish,  of  Leaden  Roothing  during  all  that  time,  and 
has  ever  since  continued  so  to  do.  From  the  time  of 
tbe  pauper's  reoq>tion  into  the  said  licensed  house,  upon 
the  9th  of  December,,  1846,  up  to  and  until  and  upon 
the  30th  of  November,  1847,  (upon  which  day  the  two 
oidfiry  iqppealed  against  were  made)^  she  continued  to  be 
owfined  therein,  and  during  all  that  time  was  main- 
tained therein  at  the  ezpeqse  of,  and  was  actually 
dwrgeable  to»  the  said  parish  of  Leaden  Roothing. 
. .  At  the  trial  of  the  said  t^peal,  it  was  contended,  upon 
tile  part  of  the  iqqpella^t^  that  the  two  orders  a{qpealed 
ftgafinst  were  bfidi  up<m  liie  ground,  that,  the  pauper 
having  leaded  with  her  father  in  the  parish  of  Leaden 
Soothuig  fer  five  years  next  before  the  removal  into  the 
aaid  licensed  Ibevil^in  maimer  aforesaidj  and  having,  from 
thetiilieiof  suek  remoW  into  the  s^  licensed  house,  and 
wUieabe  was  residiogand  was  confined  therdn,as  afore- 
Midland  during  the  time  aforesud,  continued,  until  and 
upon  the  day  of  the  making  of  the  two  orders  appealed 
against,  to  be  chargeable  to»  and  to  be  maintained  in, 
such  lioensed  iumse  at  the  expense  of  the  sidd  parish  of 
Xieaden  Roothing,  the  justices  were,  by  the  stat  9  &  10 
Vict,  c  66,  deprived  of  all  jurisdiction  to  make  either 
of  the  said  orders. 

!  The  court  of  quarter  sessions  being  of  this  opinion 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  point 
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1849.  If  this  Court  should  be  of  opinion,  that,  upon  the  fiicts 

,^"2'     '      stated,  the  justices  were,  by  the  stat.  9  &  10  Vict  c  66, 
V.  deprived  of  the  power  to  make  the  said  ordero,  or  dtber 

Lbadbn      of  them,  then  the  order  of  the  court  of  quarter  sessions 
RooTBiKo.     ig  to  be  confirmed.     If  this  Court  should  be  of  a  con- 
trary opinion,  then  the  order  of  the  court  of  quarter 
sessions  is  to  be  quashed,  and  the  two  orders  appealed 
against  to  be  confirmed. 


RodweU  and  Walford,  in  support  of  the  order  of 
sions. — The  question  is,  whether  the  stat.  9  &  10  Vict 
c.  66,  applies  to  the  case  where  a  pauper  lunatic^  mluH 
confined  in  a  lunatic  asylum,  is  adjudged  to  be 
in  a  parish  difierent  from  the  one  by  which  she  was  aentt^^csnt 
to  the  asylum,  and  in  which  she  has  resided  more 
five  years  previous  to  her  removal  to  the  lunatic 
and  an  order  is  made  for  her  maintenance.  It  ia 
mittcd,  that  it  does  apply.  These  two  orders,  which 
made  imder  sects.  58  &  62  of  stat  8  &  9  Vict  c,  126..^^  6, 
amount  to  a  removal.  Under  sect  62,  persons  appeal — ^ 
ing,  or  intending  to  appeal,  against  an  order  for 
tenance,  and  the  persons  defending  such  appeal,  shaU  f  ^" 
have  all  the  powers,  rights,  and  privileges,  and  be  W 
ject  to  the  same  obligations  in  all  respects,  as  in 
of  an  appeal  against  an  order  of  removal.  All  the  i 
dents,  therefore,  of  an  appeal  against  these  orden  are 
the  same  as  in  the  case  of  an  ordinary  order  orrenuival:  ^  '^* 
Rex  V.  Monkletffh(d).  By  sect  57,  a  pauper  limine,  ^^^^ 
when  confined  in  an  asylum,  continues  chargeable  to  ^^^^^ 
the  parish  from  which  he  is  sent^  imtit  his  setdement   '^^  ^^ 


b  ascertained ;  and,  while  residing  in  the  asylum,  lie  is 
to  be  deemed,  for  the  purposes  of  his  settlement,  to  be 
residing  in  the  parish  to  which  he  is  chargeable.    After     ^^  *^ 
tlic  removal,  llicn,  to  the  asylum,  the  pauper  continued 

(a)  3  New  Soss.  Cos.  01. 


ROOTBINO. 
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to  reable  in  Leaden  Boothing;  but,  upon  the  order  of        ig49^ 
settlement  being  made,  then  he  became  chargeable  to      "     - 
Soxwdl,  and^  by  sect  57,  is  to  be  deemed  to  reside  y. 

there.  -  The  effect,  then,  of  the  adjudication  of  settle-  Lbaobn 
ment  is  to  change  the  residence  from  Leaden  Boothing 
'to<  Soxwell;  and  so  it  operates  as  a  removaL  The 
eii8oting  part  of  sect.  1  of  stat  9  &  10  Vict  o.  66,  is 
quite  general ;  and  the  proviso,  '^  thiat  the  removal  of  a 
pauper  lunatic  to  an  asylum,  undei'  the  provisions  of 
any  act  rdating  to  lunatics,  shall  not  be  deemed  a 
Temoval  within  the  act,'^  shews  that  the  enacting  part 
•isjttendd  to  removals  of  other  kinds  than  ordinary  re- 
'movals  of  paupers,  and  will  prevent  the  removal  of  a 
pauper  lunatic  from  one  parish  to  another :  without  that 
proviso^  a  pauper  Itmatic,  who  had  resided  mora  than 
:five  years  in  a  parish,  could  not  have  been  removed  to 
•an  asylum. 


'  I 


,  Hawhinsy  co^tir^— The  stat  8  &  9  Tict  c  126  was 
in  force  when  the  stat.  9  &  10  Vict  c.  66  was  passed; 
and  if  the  Legislature  had  intended  to  prevent  these 
orders  being  made,  in  cases  where  the  pauper  had  re- 
isided  five  years  in  the  parish,  which  sent  the  pauper  to 
an .  asylum,  they  would  have  done  so  in  express  terms. 
Sect  5  of  the  latter  statute  shews,  that  settlements  were 
lefl  untouched.  These  two  orders  do  not  amount  to  an 
order  of  removal ;  there  is  no  actual  change  of  residence 
ynder  sect  57  of  stat.  8  &  9  Vict  c  126.  It  is  only  a 
change  '^  for  the  purposes  of  settlement,"  in  order  to 
give  the  justices  jurisdiction.  The  parish  wliich  is  to 
maintain  the  pauper,  under  sect.  62,  is  that  in  which 
she  is  settled,  not  that  in  which  she  has  a  right  to  reside. 
£He  was  here  stopped  by  the  Court]. 

Patteson,  J,  (a). — I  think  that  these  orders  are  valid. 
(a)  Lord  Denman,  C.  J.  was  absent  on  account  of  illness. 


N 


k  .  «    ,i    .      «      .     t^ 


WioffTMAN,  J. — I  am  of  the  same  1  opin^oob  j^  ^Bm 
paaper,  in  this  case,  was  seventeen  ye^ra  tif :  ttg^rand 
settled  in  Boxwetl,  but  had  rendedmore'thaii  ftve  fan 
in  Leaden  Boothing,  and^  on  becomii^  inaand^^^wat 
removed  to  an  asylum.  Now/by^ths-pffmso-tttfliii 
Stat  9  &  10  Vict  0.  66^  this  power  is  expnady  madii<sJ» 
and,  therefore,  it  was  not  a  removal:  prolafaited  Uf -^ 
enacting  part  The  pauper,  then,  hffving  been  |inipe»* 
ly  removed,  the  question  is,  who  is  to  pay  for^  the  faftiBia 
maintenance? — It  is  the  pariflh  in  which' tbe  pahqnr-'ia 
settled,  and  not  that  in  which  she  may  have  a  n^^fr  .to 
reside.  The  act  does  not  interfere  with  the  power  of  the 
justices  to  adjudicate  the  settlement  and  mainteManQfe 
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1849.        Under  the  stat  8  &  9  \lct  c.  126,  pauper  lunatioatmy 
"     -    ^     be  removed  to  an  asylum  by  eertain  orden  cibUlndbiii 

The  QuBBN  . 

9.  a  certain  way.    No  objection  is  taken  to  tba  zemovaUiii 

°  Lbaobn  ^  ^^  ^^  instance,  from  Leaden  Boothing  to  theinybuni}  -j^^ 
RooTHixa.  QQf  could  there  be,  because  it  is  expressly  enacted,  iliat  ^Ji 
the  removal  of  a  pauper  lunatic  to  an  asylum  shall  not  ^^«1 
be  deemed  a  removal  within  the  stat  9  &  10  Vict  c.  — r:; 
66.  It  is  clear,  that,  but  for  that  proviso,  a  rendence 
for  five  years  would  have  prevented  the  removal  to  the 
asylum.  But  it  is  said,  that  these  two  orders  amount 
to  an  order  of  removal,  and  are,  therefore,  prohibited 
by  the  stat  9  &  10  Vict  c.  66.  I  think  that  is  not  sa 
In  that  statute,  express  reference  is  made  to  ihe  power 
of  removal  to  a  lunatic  asyimn ;  but  the  other  daiaeB^ 
as  to  the  adjudication  of  settlement  and  maintsnanoi^ 
are  left  untouched.  I  think,  therefare>  these  ov^ecam 
good.  What  the  effect  of  a  removal  toan  asylam  may 
be,  if  the  pauper  recovers  and  goes  back  :to  Leaden 
Boothing,  we  need  not  dedde.  Perhaps  abe  mif^  be 
removable,  in  accordance  with  the  deoidbn  mi'Bejpaa 
V.  Saljbrd;  but  that  is  entirely  indepeodeiit  nTthesi 
orders  of  settlement  and  maintenance.      -    ^^  ^.rrrh  .--.^ 
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'  Erx^e,  J.— I  think  that  these  orders  are  vaKd,  on  the  1349. 

ground,  that  the  justices  had  power  to  make  these  orders,  JT    ' 

under  the  stat  8  &  9  Vict.  0.  126,  and  that  thej  are  v. 

not  derived  of  that  power  by  the  stat  9  &  10  Vict^  Lbaobn 

c  66.  RooTHiica. 

Order  of  sessions  quashed. 


The  Queen  v.  The  Justices  of  Surrey.  M^y  6. 

Mandamus.— PcuAi^,  m  Hilary  Term  kst»  had  Andeofprac. 
obtained  a  rule  calling  upon  the  defendants  to  shew  of  quarter  ms- 
CBuse  why  a  writ  of  mandamus  should  not  issue,  com-  "J^^^|J„ 
onaiDding  them  to  enter  continuances,  and  hear  the  ap-  appMl  agdntt 

an  order  of  re* 

peal  of  the  overseeis  of  the  poor  of  the  parish  of  St.  movai  shaU  be 
James,  Clerkenwell,  against  an  order  for  the  Removal  ^t^^aue  ^' 
of  certain  paupers  from  the  parish  of  Lambeth  to  the  ^„^y^  . 
said  parish  of  St.  James,  ClerkenwelL    It  appeared,  theappeUant 
fiom  the  affidavits,  that  the  order  of  removal  in  question  ^t'fL^"^' 
was  dated  on  the  17th  of  June,  1848,  and  that  the  sum-  Jji^^th^nrt 
mer sessions  were  held  on  the  27th  of  the  same  month;  ^f  quarter  aca- 

Biona  had  dia- 

that  a  copy  of  the  order  of  r^noval,  examinations,  and  miiaed  an  ap- 
notice  of  chargeability  were  served  upon  the  appellant's  ^lu^'^^^!^ 
parish  on  the  11th  of  July,  and  that  the  pauper  was  **^  ^YLan- 
aetually  removed  on  the  29th  of  August;  that  the  danratto  them, 

,         to  eoter  eon- 

Mifihaelmaw  sesaons  were  held  on  the  17th  of  October,  tinaancet  and 

and  that  the  ^ipellants  duly  lodged  and  respited  their    ^''"^'PP^- 

appeal  at  those  sessbns,  and  that  the  order  of  respite 

was  as  follows  :^ — '^  It  is  ordered  by  the  Court,  that  the 

appeal  of  the  said  appellants  be,  and  the  same  is  hereby 

respited  accordingly,  whereof  the  sud  appellants  are  to 

^ve  due  notice ;  ^  ibat^  on  the  18th  of  December,  notice 

was  given  by  the  appellants  to  the  res])ondent8,  that 

they  intended  to  try  and  prosecute  an  appeal  at  the 
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1849.        ^6^^  sessions^  which  were  held  on  the  2nd  of  January; 
J.     '     ^      that  the  practice  of  the  said  court  of  quarter  ses^ons 
1^.  was  to  require,  that,  in  all  cases  in  which  an  appeal 

SuBRkr.  against  any  order  of  removal  is  entered  at  one  sessions 
and  respited  to  the  next,  on  the  ex  parte  motion  c^the 
appellants,  the  appellants  shall  give  due  notice  of  the 
fact  of  such  entry  and  respite ;  that,  at  the  trial  of  the 
appeal,  the  respondents  objected,  that  they  had  had  do 
notice,  either  in  the  notice  of  trial  or  otherwise,  thafthe 
appeal  had  been  entered  and  respited ;  and  that  the  ses- 
sions thereupon  refused  to  hear  the  appeal. 

Otter  now  shewed  cause  (a). — The  only  statute  which 
governs  the  giving  of  notices  of  appeal  is  the  9  Geo!  t, 
c  7,  8.  8.  By  that  statute  it  is  enacted,  that  ^^  ho  appeal 
shall  be  proceeded  upon  in  any  court  of  quarter  sessions, 
unless  reasonable  notice  be  given  by  the  churchwardens 
and  overseers  of  the  appellant  parish  to  the  churcli- 
wardens  and  overseers  of  the  removing  parish."  Hie 
other  side  will,  no  doubt,  rely  upon  Rex  v.  7%«  JusUca 
of  Norfolk  (b),  in  which  it  was  decided,  that,  in  the  caae 
of  a  respited  appeal,  a  rule  of  the  quarter  sessions,  that 
the  appellants  should  give  notice  thereof  to  the  respon- 
dents within  one  month  after  such  entry  and  respite,  was 
void;  but  in  that  case,  the  notice  required  to  be  given 
was  independent  of  the  notice  of  appeal,  for  it  wa9  to 
be  given  within  one  month  after  the  entry  and  respite; 
in  the  present  case,  the  notice  of  the  entry  and  respite 
might  have  been  given  in  the  notice  of  appeal,  biit  no 
reference  is  made  in  that  document  to  the  fact,  that  this 
appeal  had  been  entered  and  respited.  That  case,  how- 
ever, is  virtually  overruled,  for  that  case  was  deciacci 
upon  the  ground,  that  the  notice  required  to  be  given  in 
the  case  of  a  respited  appeal  was  governed  by  the  stat 

(a)  Before  ^W^,  J.,  In  the  Bail  Court.        (*)5B.&  Ad.990. 
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9  Geo.  1 ;  but  it  was  expressly  held,  in  a  subsequent  ^^^'^ 
case,  Bex  y.  The  Justices  of  Monmouihshire  (a),  that  that  The  Qr ben 
statute  only  applied  to  the  first  sessions  after  the  execu-  f^^  juTticet  of 
tion  of  the  order  of  removal.  In  Regina  v.  The  Justices  Su»rby. 
of  Montgomeryshire  (b\  a  rule  of  the  quarter  sessions  was 
held  goodj  by  which  they  required,  that,  in  the  case  of  a 
respited  appeal,  twenty-eight  days'  notice  of  trial  should 
be  given.  I^  then,  there  be  no  statute  regulating  the  no- 
tice in  the  case  of  a  respited  appeal,  it  must  be  left  to  the 
discretion  of  the  justices,  and  they  have  abided  by  their 
rule  of  practice.  The  twenty-eight  days'  notice  in  Regina 
V.  The  Justices  of  Montgomeryshire  sufficed  to  shew  the  re- 
spondcnts,  that  the  appeal  had  been  entered  and  respited; 
but  in  the  present  case,  as  the  pauper  had  been  actually 
removed  on  ttie  29th  of  August,  the  respondents,  know- 
ing the  rule  of  the  sessions  upon  the  subject,  and  having 
received  no  notice  that  the  appeal  had  been  entered  and 
respited  at  tiie  October  sessions,  might  fturly  conclude, 
that  the  appellants  had  determined  to  receive  the  pauper, 
and,  when  they  received  the  notice  of  trial,  on  the  18th 
of  December,  might  forbear  from  attending  at  the  ses- 
sions on  the  2nd  of  January,  because  they  would  pre- 
sume, that  the  appeal  had  not  been  entered  and  respited, 
OS  they  had  received  no  notice,  and,  therefore,  that  the 
sessions  would  not  then  permit  the  appellants  to  enter 
their  appeal. 

Pashley  and  Chamock,  contr^ — The  court  of  quarter 
sessions  have  no  right  to  impose  new  conditions  upon 
the  trial  of  an  appeal.  In  Bex  v.  Tlie  Justices  of  Staf- 
fordshire (c),  which  was  a  case  of  an  appeal  against  an 
order  of  justices,  for  payment  of  a  church-rate,  under 
Stat  59  Geo.  3,  c  127,  s.  7,  this  Court  held,  that  the 


(a)li  Dowl.  P.  C.  30G.  (b)  2  New  Ses,  Caa.  78. 

(c)  4  A.  &  E.  842. 
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1840.  semons  had  no  right  to  require  that  the  appeUant 
The  QuMK  ahoiild  give  notice  to  the  justices  making  the  oi^, 
The  Jmidom  of  ^^^^^S^  they  had  a  rule  of  practice  to  that  eflEect,  because 
SuauT.  the  statute  only  says,  that  the  party  aggrieved  may  ap- 
peal, but  nothing  is  said  about  notice.  So  in  Bex  v.  TTu 
Justices  of  Salop  (a),  it  was  decided,  that  the  aessionfl 
could  not  require  the  appellant,  under  49  Greo.  3,  c.  68, 
8.  5,  to  give  a  written  notice  of  appeal,  where  it  is  not 
required  to  be  in  writing  by  the  clause  of  the  statute^ 
which  directs  a  notice  to  be  given.  In  Regina  v.  Ttr 
Jnsiiees  of  the  West  Ridmgof  Yorkshire{b\  Coleridge^  i^ 
says,  that  the  sessions  have  no  ri^t  to  eBtahKnh,  asa 
rule  of  practice,  that  no  appeal  against  an  or^r  ef  re- 
moval shall  be  heard,  uid^  the  ori^al  order  be  filed 
In  Regina  v.  Hie  Justices  of  Montgcmeryshirey  the  cmljr 
question  was,  whether  the  practice  of  the  sessions^  as  to 
requiring  twenty-eight  days'  notice  in  the  case  of  a  i«- 
spited  appeal,  was  reasonable  as  to  time;  but  in  the  pie- 
sent  case  they  seek  to  impose  a  new  condition. 

Cur.  adv.  vult. 

Fatteson,  J.,  now  delivered  the  judgment  for  Erlb,  J. 
— In  this  case,  the  appeal  had  been  entered  and  respted, 
and  all  the  notices  required  by  the  general  law  had 
been  given ;  but  a  notice  of  the  respite  of  the  appo|I» 
required  by  the  practice  of  the  sessions  in  this  coqnfyy 
had  not  been  given,  and  on  that  ground  the  hearing 
of  the  appeal  was  refused.  From  Regina  v.  jP^JoOi 
I  collect,  that  the  power  of  making  rules  of  practice^ 
in  respect  of  hearing  an  appeal,  does  not  extend  to 
the  creation  of  a  condition  distinct  from  and  in  siUf- 
tion  to  the  steps  required  by  law,  and  to  authorise  the 
refusal  of  a  hearing,  if  such  condition  be  not  performed 
The  notice  of  respite  now  in  question  app^ears  to  be  msf^ 

(a)  4  B.  &  Aid.  626.  {b)  2  Q,  B,  R.  705. 
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a  condilioTU    It  follows  that  the  appeal  ought  to  have        1349. 
beeifc  heardy  and  therefore  the  role  must  be  absolute.         J^T^ — ' 

TheQuBBN 
T)   1      i_     1   ^  Tho  Jiistic6f  of 

r;    •  Kule  absolute.  Svbrbt. 


% 


'^Elie  Queen  o.  The  Justices  of  Glamorganshire.  May  6. 


^  Hilary  Term  last,  Pashley  had  obtained  a  rule.  The  pronnont 
galling  upon  the  justices  in  and  for  the  county  of  Gla-  ^  12  yiet.  e. 
morgan,  to  shew  cause  why  a  writ  of  mandamus  should  ^'  **  ^  **]{ 
npt  issue  4tfeeted  to  them,  commanding  them  to  enter  <»bie,  extend 
GoatiAnanoes  and  hear  an  appeal  of  the  overseers  of  the  againit  orden 
pool  of  the  hamlet  of  Pyle,  in  the  parish  of  Pyle  and  ^SfcSTST' 
^nfigi  in  -the  said  countyi  against  an  order  of  two  of  E^P^Jj??^ 
the  said  justices,  dated  the  6th  October,  1848,  adjudging  sut  s  &  9 
the  place  of  the  last  legal  settlement  of  Edwin  Richards,     wiiere  an'or- 
a  pauper  lunatic,  to  be  in  the  said  hamlet  of  Pyle,  and  ^f^^^bSSi 
ord^^ing  the  said  overseers  to  pay  to  the  overseers  of  the  »4j«ii«ted  the 

.  lettlement  of  a 

poor  of  the  parish  of  Cowbridge,  in  the  said  county,  and  pauper  lanatic 

to  the  proprietor  of  a  certain  licensed  house,  certain  ^^^i^  ^q  ^^ 

sums  of  money  in  respect  of  the  past  and  future  lodging,  f^?'^??*****^* 

maintenance,  medicine,  dothing,  and  care  of  the  said  E.  the  following 

Richards,  during  his  confinement  in  the  said  house.  cate'of  the 

The  order  in  question  was  made  the  6th  October,  ^jJ^of^'J^tui. 

1848,  adjudj^ng  the  settlement  of  the  pauper  lunatic  to  «J^.  ®'  ci»vg«- 

be  in  the  hamlet  of  Pyle,  and  directing  the  overseers  of  of  ehvgeabi. 

that  place  to  pay  the  costs  of  maintenance.  On  the  7th,  noit'^  the 

a  duplicate  of  the  order,  together  with  a  copy  of  the  gf^^JS^.f 

certificate  of  chargeability,  notice  of  chargeability  and  Mttlement, 

^  were  lerred  on 

oneof  theofer- 
■een  of  P. ;  on 
the  19tb«  the  attoroiet  for  P.  applied  for  copiea  of  the  depodtions  on  which  the  laid  order 
was  made,  whTcii  w^  farnUhM  on  the  25th  of  October :  at  the  January  aeiiions,  1849, 
the  appellanta,  not  having  given  any  notice  of  appeal,  applied  to  enter  and  reipite  an  appeal 
against  the  said  order,  which  was  refosed,  on  Uie  ground  that  no  notice  of  appeid  had  been 
given  in  conformity  with  the  stat.  1 1  &  12  Vict.  c.  31,  s.  9  :— 
Jfieldf  that  the  sessions  were  right. 


\ 
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statement  of  particulars  of  the  lunatic's  settlemeift  w 
served  on  one  of  the  overseers  of  the  said  halnlety  and 
sum  was  then  demanded  for  costs  of  mainteiumoe. 
the  19th,  the  attornies  for  the  said  hamlet  applied  f< 
copies  of  the  depositions  on  which  the  said  order 
made,  which  were  furnished  them  on  the  25th«  •  At 
January  sessions,  1849,  no  notice  of  appeal  having 
given,  the  appellants  applied  to  enter  and  respite  an 
peal  against  the  said  order;  the  respondents-  o 
the  application,  on  the  ground  that  no  notice  of  ap 
had  been  given,  either  within  twenty-ose  daya  filter  se 
vice  of  the  order,  notice  of  chaigeability,  and  paHicMd&r 
of  settlement,  or  within  fourteen  days  after  cc^ea 
the  depositions  had  been  supplied,  in  conforantj  wt 
the  Stat  11  &  12  Vict  c.  31,  s.  9  (a>    It  was  also 
tended  by  the  respondents,  that,  inasmuch  as  the 


(a)  The  preamble  of  the  stat. 
n  &  12  Viet,  c  31,  is  as  fol- 
lows: — ^** Whereas,  the  com- 
munication now  by  law  re- 
quired to  be  made  b}'  the  over- 
seers or  guardians  of  any  parish 
seeking  to  enforce  an  order  for 
the  removal  of  a  poor  person,  to 
the  overseers  or  guardians  of 
the  parish  to  which  such  poor 
person  is  intended  to  be  re- 
moved, of  a  copy  of  the  ex- 
mination  upon  which  such  or- 
der has  been  made,  has  been 
found  to  produce  much  expen- 
sive and  useless  litigation  upon 
points  of  mere  form,  so  that  few 
cases  of  appeals  against  such 
orders  are  now  decided  upon 
the  merits  ;  for  remedy  there- 
of," &c. 

Sect,  9  enacts,  "  That  no  ap- 
peal shall  be  allowed  against 
any  order  of  removal,  if  notice 
of  such  appeal  be  not  given,  as 


a 

n 
n- 


e 
n 


required  by  law,  within 
space  of  tweBty-oa^  4$^' 
the  notice  of  chai^^eabUi^ 
statement  of  the  grounds  of 
moval  sliall  have  been  sent 
the  overseers  or  guardians  m 
the   removing  parish    to 
overseers  or  guardians  of 
parish    to  which    such    ord 
shall  be  directed,  unless  withS  J 
such  period  of  twenty-one  day^ 
a  copy  of  the  depositions 
have  been  applied  for  as 
said   by    the   last    mentioned 
overseers  or  guardians;  in  whic 
case,  a  further  period 
days  after  the  sending  of  socT 
copy  shall  be  allowed  for  th 
giving  of  such  notice  of  appeal 
but,  in  such  case,  no  poor  pe 
son  shall   be  removed,  under 
such  order  of  removal,  untL 
the  expiration  of  such  furthe^^^-^ 
period  of  fourteen  days." 


et 
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ed 

S^ieb 


EASTER  TERM,  12  VICT.  5a7 

iler,  &c,  were  sensed  ten  days  before  the  October  ses-        ^349^ 
sions  (held  on  the  17th),  the  appellants  ought  to  have  - 

been  prepared  to  try  their  appeal  at  the  January  ses-  9. 

#l*>n8.    The  counsel  for  the  appellants  admitted  that  no  '^^^ZrTIv! 
.«K>tic9'  of  appeal  had  been  given,  but  submitted,  that,  in        Buiat. 
iJhe  absence  of  such  notice,  it  was  in  the  discretion  of  the 
C<mrt  whetlier  it  would  allow  the  appeal  to  be  entered 
apd  respited  or  not.     The  sessions,  being  of  opinion  that 
Dotice  should  have  been  given,  refused  the  application. 

'  Arehbold  shewed  cause  (a). — The  question  subniitted 
fox  tlie  consideration  of  the  Court  is,  whether  the  time  for 
appealing  against  an  order  for  the  maintenance  of  a 
pauper  lunatic,  under  the  stat.  8  &  9  Vict,  c  126,  is  to 
be  regulated  by  the  11  &  12  Vict.  c.  31?  By  sect.  62 
of  stat.  8  &  9  Vict.  c.  126,  persons  appealing,  and  per* 
sons  defending  an  appeal,  are  to  have  the  same  rights 
and  privileges,  and  be  subject  to  the  same  obligations  in 
^1  respects,  as  in  the  case  of  an  appeal  against  a  warrant 
of  removal.  Then  the  stat  11  &  12  Viet.  c.  31,  by 
sect.  9,  enacts,  that  no  appeal  shall  be  allowed  against 
any  order  of  removal,  unless  notice  be  given  within  a 
certain  specified  time  ;  and  the  appellants  in  tlie  present 
case  have  not  given  notice  conformable  to  that  statute. 
iTie  stat  8  &  9  Vict  c.  126,  in  sect  62  gives  ihc  right 
of  appeal  in  very  general  tenns^  and  the  proviso  at  the 
end  of  that  section  is  capable  of  having  a  prospective 
operation.  In  an  earlier  statute  with  regard  to  luna- 
'tics,  (9  Geo.  4,  c  40,  s.  54),  appeals  are  directed  to  be 
h^rd  in  the  same  manner  as  appeals  against  orders  of 
removal  are  "  now"  heard  and  determined.  The  Legis- 
lature has  there  limited  the  operation  of  the  statute  to 
t|i^  state  of  thin^rs  which  existed  when  the  act  passed ; 
but  in  the  stat  8  &  9  Vict  c.  126,  there  are  no  such 

(a)  Before  Pa^^.toff,  }VipIitman,tLi\d  EiiC^Js.    hovd  Denmany 
C.  J.,  was  absent  on  account  of  illness. 

VOL.  III.  Q  Q  N.  S.  C, 
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restrictive  words.     In  Regina  v.  Tlie  Jtaiiees  of  Mtd- 
dle8ex(a)f  Mr.  Justice  Wightman  was  of  opinioiiy'  tbat 
9.  the  provisions  of  the  4  &  5  TVlll.  4,  c  76,  8»  79,  is  far 

eLAMORaAN-  ^  ^^  same  were  applicable  to  pauper  lunatics,  ought 
•■«■•  to  be  incorporated  in  the  8  &  9  Vict  c.  126.  There  is 
another  objection  to  the  granting  of  this  mandamus.  Hie 
right  of  appeal,  by  the  stats.  13  A  14  Car.  2,  o.  12,  s. 
2,  and  3  W.  &  M.  c  11,  s.  9,  is  ^ven  to  the  next 
practicable  sessions.  The  appellants,  therefore,  ought 
to  have  entered  their  appeal  at  the  October  sessions, 
though  it  was  not  imperative  on  them  to  do  so ;  but 
having  omitted  to  enter  at  those  sessions,  they  should 
have  come  to  the  January  sessions,  not  to  enter  imd 
respite  the  appeal,  but  prepared  to  try  on  the  merits: 
Rex  V.  Tlie  Justices  of  the  West  Riding  (ft),  and  Rex  v. 
The  Jtistices  of  Monmouthshire  (c), 

Pashleg  and  Benson^  in  support  of  the  rule. — In  the 
Stat.  11  &  12  Vict  c  31,  no  reference  is  made  to  pro- 
ceedings with  respect  to  pauper  lunatics ;  and  the  pre- 
amble of  that  statute  shews,  that  all  its  provisions  are 
to  be  construed  with  reference  to  the  removal  of  paupers 
from  one  parish  to  another.     The  mode  of  proceeding, 
in  case  of  an  appeal  against  an  order  of  removal,  differs, 
in  a  great  many  respects,  from  what  takes  place  in  an 
appeal  against  an  order  of  maintenance,  under  the  8  & 
9  Vict  c.  126*     The  words,  "order  of  removal,"  used 
in  the  stat  11  &  12  Vict  c.  31,  cannot  be  made  appli- 
cable in  all  respects  to  lunatic  orders.     The  L^slatore 
only  professes  to  apply  the  statute  to  a  particular  sub- 
ject, and  the  Court  cannot  extend  its  operation  by  impli- 
cation.    In  Regina  v.  Stock  {d)y  the  question  was,  whe- 
ther there  was  a  right  of  appeal  against  an  act  done 

(a)  2  New  Sess.  Cas.  661.  (c)  3  Dowl.  306. 

(b)  4  M.  &  S.  327.  id)  8  A.  &  E.  40n. 
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under  one  statute,  hj  reason  of  the  reference  in  that        1849. 
statute  to  a  previous  one ;  and  the  Court  was  of  opinion    j^^  qobkk 
that  an  appeal  could  not  be  given  by  impUcation,  al-  ^^  j^^'^       , 
though  it  was  obviously  the  intention  of  the  Legislature  Glamoroam. 
that  there  should  have  been  such  appeal.     [Pattesan,  J., 
referred  to  Begina  v.  Brecon  {a\  and  Regina  v.  Merio^ 
nethihire  (b).  ]     In  those  cases,  part  of  a  repealed  sta- 
tute was  re-enacted  in  a  later  statute  so  as  to  form  part 
of  it.    As  to  the  second  objection,  the  case  of  Rex  v. 
7%^  Juitices  of  Monmouthshire  (c)  is  overruled  by  Re- 
gina V.  Hie  Justices  of  London  ({/),  and  Regina  v.  The 
Justices  of  Surrey  (e).     The  January  sessions  were  the 
next  practicable  sesmons ;  and  the  appellants  were  not 
called  upon  to  incur  the  unnecessary  expense  of  entering 
and  respiting  their  appeal  at  the  October  sessions. 

Cur.  adv.  vultl 

Patteson,  J.,  now  delivered  the  judgment  of  the 
Court — In  this  case  the  question  is,  whether  the  11 
&  12  Vict,  c  31,  applies  to  appeals  against  orders  for  the 
mwitenance  of  pauper  lunatics  ?  and  it  arises  upon  these 
facts : — The  rules  of  procedure,  upon  appeals  against 
orders  of  removal,  had  been  established  by  many  sta- 
tutes and  decisions,  between  the  13  Car.  2  and  the  8 
&  9  Vict.  c.  126,  and  formed  a  well-known  body  of  law 
for  adjudicating  on  the  settlement  of  pauper^  and  some 
minor  matters  connected  therewith.  By  the  8  &  9  Vict. 
c.  126,  provisions  were  made  for  adjudicating  on  the 
settlement  of  pauper  lunatics  and  ordering  mdntenance, 
and  an  appeal  was  created ;  and  inasmuch  as  the  settle- 
ment and  some  minor  matters  connected  therewith  would 
be  for  adjudication,  the  procedure  on  appeals  against 

(a)  Ante,  p.  434.  (rf)  2  New  Sess.  Cas.  410. 

(h)  6  ft.  B.  R.  343.  (<J)  Id.  156. 

(c)  3  Dowl.  306. 
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1849.  orders  of  removal  was  adopted,  and  the  appellant  vm 
The  QuBBN  to  appeal  against  an  order  for  maintenance,  in  the  same 
Tlio  Jaatioes  of  ^^^^^'^  ^  ^  t^®  Same  were  a  warrant  of  removal.  It 
Glamoroan.  waft  not  the  adoption  of  one  statute  or  of  one  role  of 
practice,  but  a  whole  form  of  procedure,  consisting  of 
various  stages,  from  the  origin  of  a  suit  to  the  execatioo 
of  the  judgment  therein.  It  was  obvious  that  the  pro- 
ceedings on  the  two  classes  of  appeals  could  not  be 
exactly  identical ;  but  the  purposes  of  both  daases  were 
so  analogous,  that  no  difficulty  was  foreseen  in  applying 
the  law  according  to  that  analogy.  Aflervraids  it  was 
considered  by  the  Legislature,  that  several  defects  ex- 
ist^ in  this  procedure,  as  well  in  respect  of  examinar 
tions  as  otherwise,  and  the  statute  in  question  wap 
passed  for  the  amendment  thereof;  and  as  the  provi- 
sions relate,  in  terms  only,  to  the  procedure  on  appeab 
against  orders  of  removal,  it  has  been  contended,  thai 
they  do  not  extend  to  appeals  against  orders  of  main- 
tenance in  the  case  of  lunatics ;  but  we  have  come  tea 
contrary  conclusion. 

The  Legislature,  when  making  the  II  &  12  Victa 
31,  must  be  taken  to  have  been  aware  that  appeab 
against  orders  for  maintenance  were  required  by  law 
to  be  conducted  in  the  same  manner  as  appeals  agaiiwt 
orders  of  removal.  Then,  that  law  remaining  unaltered, 
and  the  procedure  upon  appeals  against  orders  of  re- 
moval  being  amended,  it  seems  to  follow,  that  proceed- 
ings upon  appeals  against  orders  of  maintenance  should 
be  conducted  in  the  amended  manner.  Whether  the 
words  in  the  8  &  9  Vict.  c.  126,  which  we  have  cited, 
and  on  which  tlie  argument  turns,  be  restrained  to  the 
law  as  it  existed  when  the  statute  passed,  or  be  held  to 
adapt  themselves  to  such  changes  as  may  from  time  to 
time  be  made,  it  is  admitted,  that,  in  neither  case,  can 
they  be  carried  out  in  literal  fulness.  No  one  contends 
that  the  procedure  on  appeals  against  orders  of  removal, 
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as  it  existed  when  the  statute  passed^  could  be  carried        1949. 
out  in  every  particular  in  regard  to  orders  for  the  main-    -T  ^  ^^ 
tenance  of  lunatics.     This  consideration  seems  to  open  9. 

.  ^  The  Jottioei  of 

the  door  for  a  more  liberal  construction^  and  to  the  con-  Glamoroam- 
sideling  the  enactment  merely  as  a  provision,  that  the  •■"»»• 
procedure  should  always  adapt  itself  to  that  which  pre- 
ywIb  in  regard  to  appeals  against  orders  of  removal,  as 
that  may  be  from  time  to  time  modified.  Convenience 
certunly  points  to  this.  To  whatever  extent  the  imper- 
fections, which  may  be  removed  as  to  the  one,  were  tdt 
in  the  other,  they  will  be  removed ;  and  in  two  matters, 
certainly  very  cognate  to  each  other,  uniformity  of  prac- 
tice win  prevaiL  We  are  furnished,  too,  with  a  very 
applicable  analogy,  suggested  from  the  bench  in  the 
argument,  in  the  ordinary  case  of  a  common-law  action 
given  by  statute  to  a  party  grieved.  Whatever  changes 
subsequent  statutes  may  create  in  the  mode  of  proceed- 
ing in  that  mode  of  action,  no  one  can  doubt  but  that 
they  must  be  followed,  whenever  a  party  shall  subse- 
quently use  the  form  in  the  exercise  of  his  statutory 
remedy.  The  decisions  in  Regirui  v.  The  Inhabitantt  of 
Brecon  {a)y  and  Regina  v.  The  Inhabitants  of  Merioneth" 
ehire{b\  stand  upon  the  construction  of  the  statutes 
there  in  question,  and  have  no  analogy  to  the  present 
question.  The  rule  must  therefore  be  discharged,  with 
costs  to  the  justices. 

Bule  discharged  accordingly, 
(a)  Ante,  p.  434.  {h)  6  Q..  B«  R.  343. 
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1849. 

May  12.  The  QuEEN  V.  The  Inhabitants  of  Babnslet. 

In  July,  1842,  ^JN  appeal  against  an  order  of  two  justices  for  the 

an  order  wm 

made,  and  not  West  Riding,  dated  the  2nd  September,  1847,  for  the 
t^S^,  the  removal  of  Thomas  Watson,  Jane  hie  wife,  and  Jame. 
^^w^m'     ^^  ®^^>  tkg^  thirty-three  years,  from  the  township  of 

vt  •  y  nu  wuOf  

and  son,  from  Bamsley,  in  the  sidd  West  Riding,  to  the  township  of 
order  wai  ras-  Tamworth,  in  the  counties  of  Warwick  and  Stafford, 
I844*whenaie  ^^  Bcssions  quashed  the  order,  subject  to  the  following 

paupers  were       case  J— 
removed  nnder 

it.  In  Septem-  The  pauper,  Thomas  Watson,  in  his  examination, 

other  order'was  stated,  ^  I  was  married  at  Bamsley  old  church,  in  the 

re^/d  otthe  ^®**  Riding,  about  forty-eight   years  ago,  to  Jane 

same  paupers  Flint,  my  now  wife,  by  whom  I  have  six  children  liviogi 

from  B.  to  T.       .  __      -     ,  ,  , 

It  appeared  All  of  them  are  now  emancipated,  except  my  son 
minations^on'  James,  aged  thirty-three,  who  is  an  idiot,  and  residei 
^J^'^*^*     with  me  and  my  said  wife,  and  forms  part  of  mj 

made,  that  the     family." 

idiot,  aged  There  were  four  grounds  of  appeal — 

thirtj-tiiree  First.— That  the  said  order  of  removal  is  bad,  defee- 

jears,  iiTing  ^ 

with  his  pa.       tive,  and  insufficient  on  the  face  thereof. 

rents*    The  fti-         -^ 

ther  stated,  at        Seoond  —  was  an  objection  to   the  caption  of  tb« 

thetrialofan      ^^«^:««4.:^«„ 

appeal  against    exammations. 

the  last  ord«r.        Third.— That,  when  the  application  for  the  said  or- 

that  he  and  his  ^  '■^ 

wife  were  sent    der  was  made,  the  sidd  Thomas  Watson,  and  his  said 

under  the  first         ./.  j  i_   j  -j  j    •  -j   ^  *•       e 

order,  as  being  Wife  and  son,  had  resided  m  your  said  township  oi 
^  p^STto  Bamsley  for  five  years  and  upwards,  next  before  the 
take  care  of       making  of  the  said  application,  within  the  true  intent 

wudr  son , 

that  he  had 

been  always  desirous  of  returning  to  B. ;  and  it  appeared,  that  his  house  in  6.  was  retsin- 

ed  by  some  of  his  family  during  his  absence  in  T. : — 

Heldt  that  the  first  order  was  conclusive,  as  to  the  father  being  then  chargeable  to  Bh 
and  that  a  removal  under  such  order  constituted  a  break  in  the  five  years'  residenoe  m  B.| 
under  the  stat.  9  &  10  Vict.  c.  66. 

Htldt  also,  that  the  stat.  8  &  9  Vict.  c.  126,  does  not  prevent  the  remoTal  of  psopflr 
lunatics  from  one  parish  to  another  under  all  circumstances.  That  the  statute  provides  for 
two  classes  of  lunatics — those  who  are  fit  to  be  confined,  and  those  who  are  fit  to  be  at 
large ;  and,  as  there  was  nothing  to  shew  that  this  person  did  not  belong  to  the  latter  clai»» 
that  the  idiot  son  was  properly  included  in  the  order. 
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and  meaning  of  the  statute  in  that  behalf;  and  that  the        1849. 
said  Thomas  Watson,  and  his  said  wife  and  son,  were    The  Qukbn 
irremovable  from  your  said  township  of  Barnsley,  when   Inl^n^Ji^ntg  q( 
the  said  order  was  applied  for  and  made ;  and  that,     Baansliy. 
therefore,  the  said  order  of  removal  ought  not  to  have 
been  granted* 

Fourth. — That  the  said  order  is  wholly  illegal  and 
void,  so  far  as  it  respects  James,  the  son  of  the  said 
Thomas  Watson,  and  Jane  his  wife;  and  that  such  ille- 
gality appears  by  the  said  examinations,  the  said  James 
being  therein  stated  and  shewn  to  be  a  lunatic ;  and 
that,  in  truth  and  in  fact,  the  said  James,  when  the 
said  order  was  applied  for  and  made,  was  a  lunatic  with- 
in the  true  intent  and  meaning  of  the  stat  8  &  9  Vict,  c 
126^  being  an  act  to  amend  the  laws  for  the  provision  and 
r^ulation  of  lunatic  asylums,  and  for  the  maintenance 
and  care  of  pauper  lunatics  in  England;  and  that, 
therefore,  the  said  James  was  not  liable  to  be  removed 
by  any  such  order  of  removal  as  that  against  which  we 
now  appeal ;  and  that  the  said  order  ought  not  to  have 
been  granted,  and  ought  to  be  quashed. 

It  was  admitted  on  the  trial  of  the  appeal,  that  the 
settlement  of  the  paupers  was  in  the  appellant  town- 
ship, and  that  an  order,  under  the  hands  and  seals  of 
two  justices  of  the  West  Biding,  bearing  date  the-  18th 
July,  1 842,  had  been  duly  made  for  the  removal  of  the 
said  paupers,  Thomas  Watson,  Jane  his  wife,  and  their 
said  son  James,  from  the  said  township  of  Barnsley  to 
the  said  township  of  Tam worth ;  and  that  the  execution 
of  the  same  was  suspended  by  reason  of  the  illness  of 
the  ssdd  James  Watson,  on  the  said  18th  July,  1842 ; 
and  it  was  also  admitted,  that  two  justices  of  the  West 
Riding,  by  an  order  dated  7th  August,  1844,  duly  or- 
dered the  said  order  of  the  18th  July^  1842,  to  be 
forthwith  executed ;  and  that  they  ordered  the  sum  of 
19L  17«.  (which  they  found  had  been  necessarily  in- 
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curred  by  the  said  towDship  of  Barndey  by  the 
pension  of  the  said  order^)  to  be  paid  by  the  smd  towr- 
ship  of  Tamworth  to  the  siud  township  of  Barndey. 
was  also  admitted,  that  the  siud  paupers,  named  in  tl 
said  order  of  the  1 8th  July,  1842,  were  duly  remn 
by  one  of  the  overseers  of  Bamsley  to  the  said  town 
of  Tamworth,  under  the  said  order;  and  that  they  w 
accepted  by  the  said  overseers  of  Tamworth,  under 
said  order,  as  their  settled  poor ;  and  that  the  said  o 
seers  of  Tamworth  thereupon  paid  the  said  aam 
1921  17^.  for  the  sud  expenses  incurred  under  the 


order,  and  by  reason  of  its  suspension,  to  the  said  ov 
seers  of  Bamsley,  who  so  removed  the  said  paupers; 
that  the  sidd  order  of  removal  of  the  18th  July,  18^ 
has  never  been  appealed  against    It  was  aho 
that  all  the  said  paupers  were,  upon  their  said 
by  the  said  overseers  of  the  township  of 
placed  in  their  said  workhouse  at  Tamworth,  and  an 
ported  there,  at  the  expense  of  the  said  townaUp 
Tamworth,  for  four  days,  under  the  said  order ;  that 
overseers  of  Tamworth,  at  the  end  of  the  fbor 
li^ve  a  sovereign  to  Thomas  Watson,  in  order  to 
the  expenses  of  himself,  wife,  and  idiot  son,  on 
return  to  Bamsley,  and  promised  to  send  to  the 
Thomas  Watson,  3^.  6d.  a  week  for  the  future 
tenance  of  his  said  son  James,  and  which  said  w 
sum  has  been  so  sent  to  him  by  the  said  overseen 
Tamworth,  from  that  time  up  to  November,  1846 ; 
that  the  overseers  of  Tamworth  had  never  sent  an 
money  to  the  said  Thomas  Watson  for  himadf  or 
eaid  wife  since  the  date  of  the  said  order,  exoefi 
above  mentioned.    The  pauper,  Thomas  Wataont 
was  called  as  a  witness  on  the  trial  of  the  'said 
stated  as  follows : — ^^  I  and  my  wife  were  sent  with  m; 
son,  because  the  justices  thought  we  were  the  pro{ 
pei*8ons;  I  meant  to  come  back  as  soon  as  I  could  get 
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I  did  not  know  how  long  I  should  have  staid  there ;        1849. 
unkv Ihad  been  relieved  I  should  have  oome back  the    xbe Qvuw 
Wet  ymj  I  could;  I  should  have  been  able  to  get  back   i„ij,|^^, ^ 
SB  ^ioon  as  I  could."    It  was  also  admitted^  at  the  trial  of    B a&nslkt. 
tiie  said  appeal,  that,  during  the  paupers'  absence  from 
Bamslej,  and  during  llieir  residence  at  Tamworth,  un- 
der die  said  order  of  removal,  the  said  pauper,  Thomas 
Watson,  retained  his  house  at  Bamsley,  in  the  care  of 
two  of  his  chadren.  who  were  at  that  time  twenly-one 
years  of  age,  and  maintaining  themselves  and  living  in 
Ae  same  house  with  the  said  Thomas  Watson. 

The  appellants  objected,  under  the  third  ground  of 
itppeal,  that  it  appeared  by  the  said  examinations,  that 
the  aoid  pauper,  James  Watson,  was  an  idiot  at  the 
tim6  when  the  said  examinations  were  taken,  and  that 
it  waa  not  competent  to  remove  an  idiot  under  an  ordi- 
nary Older  for  the  removal  of  the  poor.  The  appellants 
abo  objected,  under  the  last  ground  of  appeal,  that  the 
*  said  paupers  were  irremovable  at  the  time  of  granting 
file  said  order  then  appealed  against,  by  reason  of  their 
having  resided  in  Bamsley  five  years  next  before  the 
apiilieation  for  the  said  order.  The  respondents  admit- 
ted that  the  paupers  were  irremovable  from  Bamsley, 
by  reason  of  rendence  there  for  more  than  five  years, 
unless  the  removal  to  Tamworth,  under  the  circum- 
stances above  stated,  constituted  a  break  in  such  resi- 
dence. The  sessions  held  the  objections  valid,  subject 
to  the  opimon  of  this  Court 

K  this  Court  should  be  of  opinion  that  the  objection 
tak^i  under  the  third  ground  of  appeal  was  valid,  then 
the  order  of  sessions  to  be  confinned,  otherwise  to  be 
quashed.  If  this  Court  should  be  of  opinion  that  the  ob- 
jection taken  under  the  last  ground  of  appeal  is  valid, 
then  the  order  of  sessions  (so  far  as  regards  the  removal 
of  the  said  James  Watson)  to  be  confirmed,  otherwise 
^'tbe  order  of  sessions  to  be  quashed. 
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1849.  PoMhley  and  Boothbtfy  in  support  of  the  order  of 

"     ^^•^      sions. — In  this  case  two  questions  arise :  1st,  Whethi 
V.  an  idiot  can  be  removed,  by  an  order  of  removal,  firoi 

Barnslby?  o^^  parish  to  another.  2nd.  Whether,  under  the  circuiKS^ 
stances,  a  previous  order  of  removal  constituted  a  brei^ 
in  the  five  years'  residence,  under  the  stat  9  &  10  Yic& 
c  66.  The  object  of  the  Legislature  has  of  late  been  to 
make  special  provision  for  the  care  and  maintenance  of 
pauper  lunatics.  The  provisions  of  the  stat*  9  Geo.  4, 
c  40,  have  been  amended  by  the  stat.  8  &  9  Vict, 
c  126.  The  object  of  this  last  statute,  as  collected 
from  the  various  enactments  in  sects.  2,  8,  46,  47j  and 
48^  is  to  oompel  all  counties  and  boroughs  to  provide 
accommodation  for  pauper  lunatics,  and  to  make  it 
compulsory  upon  all  persons  who  have  the  management 
of  the  poor  to  proceed  under  that  statute  in  the  oase  of 
insane  persons;  and  to  make  it  unlawful  to  proceed 
under  the  stat.  13  &  14  Car.  2,  and  other  statutes  re- 
lating to  the  removal  of  the  poor.  The  stat.  4  &  5 
WilL  4^  c.  76,  s.  45,  makes  it  a  statutable  misdemeanor 
to  detain  any  dangerous  lunatic,  insane  person,  or  idiot, 
for  more  than  fourteen  days  in  any  workhouse ;  which 
shews  how  jealous  the  laws  are  of  confining  lunatics  in 
workhouses — a  jealousy  which  operates  as  well  for  the 
benefit  of  the  unfortunate  persons  themselves,  as  for  the 
protection  of  the  other  inmates  of  the  workhouse.  It 
was  held,  in  Rex  v.  Woolpit{a\  that  there  must  be 
animus  morandi,  in  order  to  give  the  justices  juris- 
diction under  the  stat.  13  &  14  Car.  2;  and  an  idiot 
itf  incapable  of  having  any  such  intention.  [^Coleridge, 
J. — That  does  not  seem  to  mean  any  more  than  what 
is  inferred  from  the  fact  of  residence.]  Then,  as  to 
the  residence  for  five  years  in  Barnsley.  The  infer- 
ence to  be  collected  from  the  evidence  given  at  the 

(a)  4  A.  &  E.  :2o:>. 
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trial  of  the  appeal  would  be,  that  the  father  was  only 
chitfgeable  when  the  first  order  was  made^  by  reason  of 
zdief  ^yen  to  the  son,  and  that  the  father  and  mother 
were  sent  to  Tamworth  as  the  most  proper  persons  to 
take  care  of  their  son.  In  such  case,  the  son  might 
kave  been  left  under  proper  care  at  Tamworth,  and  the 
&ther  would  have  had  the  power  to  return  tp  Bamsley^ 
without  being  guilty  of  vagrancy.  These  facts  distin- 
guish the  case  from  the  principle  laid  down  ia  Regiiia  v. 
Halifax  {a)  and  Regina  v.  Seend(b). 


1849. 


The  QuBBN 

o. 

Inhabitant!  of 

Ba&mblbt. 


Overend,  oontnL — The  parents  and  son  vFcre  removed 
under  the  order  of  1842,  which,  not  being  appealed 
against,  is  conclusive,  as  well  as  to  the  settlement  as  to 
the  facts  there  stated ;  and  if  those  facts  cannot  be  dis- 
{nted,  the  evidence  given  at  the  trial  ought  to  be  ex- 
punged, and  the  case  comes  within  the  principle  of 
Regina  v.  Halifax  and  Regina  v.  Seettd.  In  Regina 
T.  TacoJnestane  (c)  there  was  no  order  of  removal 

The  Stat.  9  Gko.  4,  c.  40,  by  sect.  38  enables  a  jus- 
tice to  make  an  order  in  the  case  of  insane  persons^  *^  if 
he  shall  so  think  fit,"  treating  the  matter,  not  as  com- 
pulsory, but  as  discretionary.  Then  the  subsequent 
atat  8  &  9  Vict,  c  126,  clearly  contemplates  two  classes 
of  lunatics :  lunatics  chargeable,  and  who  are  fit  to  be 
confined,  and  those  chargeable  who  are  permitted  to  be 
at  large.  In  sects.  48  and  49,  justices  are  required  to 
call  to  their  assistance  a  medical  man,  who  is  to  give  a 
certificate,  not  only  as  to  the  state  of  the  person's  mind, 
but  whether  he  is  fit  to  be  confined ;  and  the  certificate 
in  Schedule  E,  No.  1,  referred  to  in  those  sections,  is  in 
that  form.  The  justices,  therefore,  in  those  cases  have 
no  jurisdiction  to  make  any  order,  unless  they  are  satis- 

(a)  Ante,  p.  268.  {b)  Ante,  p.  276. 

(c)  Ante,  p.  353. 
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1849.        fied  on  both  these  points.  Sects.  55  and  56  contemplate 

"  ^  another  class,  namely^  lunatics  chargeable,  but  who  are 

0.  fit  to  be  at  large,  and  are  properly  taken  care  o£    A 

Inhabitants  of  •■•«  •  ••■  •/•  i  /*• 

Barnslby.  medical  man  is  required  to  certify  to  that  enect»  as  ap- 
pears from  the  form  of  the  certificate  given  in  Sdiednk 
F,  referred  to  in  sect  55 :  and  there  is  nothing  to  diew 
that  the  pauper,  James  Watson,  is  not  one  of  this  latter 
class. 

[He  was  stopped  by  the  Court  on  both  points.] 

Patteson,  J.  (a). — With  respect  to  the  question, 
whether  there  was  a  break  in  the  continuity  of  remdenoe 
for  five  years  in  Bamsley,  I  am  of  opinion,  that  this 
case  is  not  distinguishable  from  the  cases  of  Reyina  t. 
Halifax  and  Regina  v.  Seendj  and  must  therefore  be 
governed  by  them.  The  order  was  made  in  1842,  but 
not  executed  fiU  1844,  by  reason  of  the  illness  of  the 
son.  Hiere  was  no  appeal  against  this  order;  aadft 
must  now  be  taken  as  an  admitted  fiu^t,  that  the  mapi- 
trates  who  made  the  order  were  satisfied  that  the&ther 
was  chargeable;  and  to  say  that  they  sent  him  and 
his  wife,  because  they  were  the  most  proper  persons,  to 
take  care  of  their  son,  is  too  vague  to  be  relied  upoD. 
There  being,  therefore,  nothing  to  invalidate  the  order 
of  1844,  against  which  there  was  no  appeal,  a  removal 
under  it  constitutes  a  break  in  the  continuity  of  the  re- 
sidence. 

The  question  then  arises,  whether  an  idiot  can,  under 
any  circumstances,  be  removed  from  one  parish  to  an* 
other ;  and  this  depends  on  the  construction  to  be  pat 
on  the  Stat  8  &  9  Vict.  c.  126.  The  enactments  of  thai 
statute  clearly  i*efer  to  two  classes  of  lunatics^  the  Me^ 
pointed  out  by  sects.  48  and  49,  who  are  fit  to  beput  ia 

(a)  Lord  Dctunatif  C.  J.,  was  absent  from  illnees. 
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a  place  of  confinement;  the  other,  by  sects.  55  and  56y         1349, 
who  are,  under  jnroper  medical  superintendence,  per-     J^    '     " 
mitted  to  be  at  large ;  and  there  is  nothing  to  shew  that  «. 

the  pauper,  James  Watson,  does  not  belong  to  this  latter  barn slbt. 
olasBi  It  is  said,  there  can  be  no  animus  morandi  in  the 
ease  of  an  idiot,  and  iZex  y.  Woolpit  was  referred  to; 
yet,  although  such  person  has  not  sufiicient  intelligence 
to  conduct  the  ordinary  transactions  of  life,  still,  the  fact 
of  residence  in  a  place,  sufficiently  manifests  such  inten- 
tion, within  the  meaning  of  the  stat.  13  &  14  Car.  2. 
I  am  therefore  of  opinion,  that  the  sessions  were  wrong 
on  both  points. 

CoLBBiDQE,  J. — I  am  entirely  of  the  same  opinion. 
The  case  finds  the  pauper,  James  Watson,  to  be  an  idiot, 
and  the  objection,  in  the  abstract  form,  has  been  raised, 
that  imder  no  circumstances  can  an  idiot  pauper  be  re- 
moved from  one  parish  to  another.  I  am  of  opinion 
that  such  a  proposition  cannot  be  supported.  The  en- 
aotments  of  the  8  &  9  Vict  c.  126,  and  the  form  of  the 
csertificates  required  to  be  given  by  medical  men,  evi- 
dently contemplate  two  classes  of  lunatics:  the  one, 
induding  those  in  confinement,  and  who  cannot  be  re- 
moved under  an  order  of  removal;  the  other,  those  whp 
are  permitted  to  be  at  large.  Before  a  magistrate  can 
proceed  under  sect  48,  he  must  be  satisfied  on  two  points : 
that  the  person  is  of  unsound  mind,  and  that  he  is  a  fit 
person  to  be  confined.  I  am  glad  to  find  the  act  imposes 
this  restriction,  because  I  know  it  was  thought  by  many 
magistrates,  when  this  act  passed,  tiiat  its  powers  were 
compulsory  upon  them,  and  that  poor  and  harmless 
lunatics  might  be  dragged  from  their  friends,  and  com- 
pulsorily  sent  to  an  asylum.  It  does  not  appear  that 
tlus  person  was  a  lunatic  who  ought  to  be  placed  in  con- 
finement ;  and  therefore,  for  anything  that  appears,  he 
might  be  a  very  proper  person  to  be  at  large. 
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1849.  On  the  other  point,  I  am  of  opinion,  that,  under  the 

The  QuuM    circumstances,  there  was  a  complete  break  in  the  rm- 
,  .  ,  f*       .  dence  in  Bamsley.     The  order  made  in  1842  finds  both 

InbabitanU  of  '' 

Barnslst.  father  and  son  to  be  chargeable ;  and  that  order,  not 
being  appealed  against,  must,  unless  made  without 
jurisdiction,  be  treated  as  a  good  order,  and  oondusiTe 
as  to  the  facts  there  stated.  Now,  a  removal  under  an 
order  has  been  held  to  break  the  continuity  of  residenoe, 
under  the  stat.  9  &  10  Yict.  c.  66 ;  and  that  propomtion 
is  not  disputed.  It  has  also  been  held,  that  the  qofl^- 
tion  is  not,  whether  a  pauper  intended  to  return,  but 
whether  he  had  the  power  to  do  so.  It  is  said  to  be  left 
in  doubt  hj  the  case,  whether  the  father  was  himself 
chargeable,  or  merely  became  so  by  reason  of  reEef 
giren  to  the  son;  but  it  appears  to  me,  that  that  cannot 
make  any  difierence  in  this  case,  because,  on  either  sqk 
position,  the  fiither  would  be  legally  chargeable,  and  the 
effect  of  the  order  would  be  the  same. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinioii, 
for  the  reasons  already  given. 

Order  of  sessions  quashed. 


On 
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1849. 

The  QnsEN  v.  The  Inhabitants  of  Ellesmebel  ^^  <^. 

appeal  against  an  order  of  two  justices  for  the  Where  it  ap- 

county  of  Salop,  dated  the  25th  January,  1847,  for  the  S^on  of"an  * 

removal  of  Sarah  Probert,  widow,  and  her  two  illegiti-  JJJJ^*^"* 

mate  children,  from  the  parish  of  Ellesmere,  in  the  mination  had 

/•cii  x^  i*/*mii         •!       ^***°  taken  on 

county  01  oalop,  to  the  township  of  Tryddyn,  m  the  the  complaint 

county  of  Flint,  the  sessions  quashed  the  order,  subject  ^ng^paiiS'hc- 

to  the  foUowini;  case  for  the  opinion  of  this  Court : —  ^?"  *^®  i"^ 

The  examinations  upon  which  the  said  order  was  named,  and  the 

3  ^  •!_  ,     •  1   M      M-i  examination 

made,  were,  so  far  as  the  same  are  material  to  the  pre-  ^aa  signed  by 
sent  case,  as  follows :—  ^^  f^'^ 

'  bearing  the 

game  names  as 

County  of  Salop.— The  examination  of  Thomas  Probert,  now  caption,  bnt 

rcaldent  in  the  township  of  Tryddyn,  in  the  county  of  Flint,  the  words  <'be. 

fanner,  taken  before  us,  Sir  John  Roger  Kynaston,  baronet,  and  ^'^.  ^T  '" 

Charles  Kynaston  Mainwaring,  Esq.,  two  of  her  Majesty's  jus-  omitted : 

tices  of  the  peace  in  and  for  the  said  county  of  Salop,  upon      Held,  that  it 
the  complaint  of  the  churchwardens  and  orerseers  of  the  parish  wffi««>tily  ap- 
of  Ellesmere,  in  the  said  county  of  Salop,  touching  the  -pUoe  of  ^^  was  ad.  ^ 
the  last  l^;al  settlement  of  Sarah  Probert,  widow  of  Hugh  Pro-  ministered  to 
bcrt,  miller,  deceased,  and  her  two  illegitimate  children,  this  26th  the  cxaminant. 
day  of  January,  1847.    The  said  examinant,  Thomas  Probert,  ^f  jj^^  f^^^ 
upon  his  oath  saith :  the  said  Hugh  Probert  was  my  younger  who  took  the 
brother,  and  was  born  at  Penn  Street,  in  the  township  of  Tryd-  «Mnin«tion. 
dyn,  in  the  said  county  of  Flint,  in  or  about  the  year  1820.    I  j^g^y^j^  ^^  ^^^ 
know  of  my  own  knowledge,  that  my  said  brother  neyer  did  any  birth  settle- 
act  whereby  to  gain  a  settlement  in  his  own  right ;  he  nerer  was  ™«nt.  and  then 
an  apprentice  or  hired  servant,  or  rented  any  tenement  for  a  Srtontaderi- 
year  at  the  rent  of  10/.  by  the  year,  or  in  any  other  manner,  vative  settie- 
nor  did  any  act  whereby  to  gain  a  settlement.    My  father  and  ?*"*'  which 
mother,  Thomas  Probert  and  Elizabeth  his  wife,  are  both  dead,  ftdi^to^prove 
My  &ther  died  at  Penn  Street,  in  the  township  of  Tryddyn  afore-  at  the  trial  :— 
said,  in  the  month  of  June,  1830  or  1831.    My  father  did,  at  the  ^^J\  *'* 
time  of  his  decease,  and  had  for  the  twelve  successive  years  mentnotbeine' 
preceding,  rented   from  a  Miss  Burgancy,  at  the  yearly  rent  traversed  by 
of  136/.  and  upwards,  a  farm  called  Penn  Street,  consisting  of  a  Jj^*^'*^*^**' 
dwelling-house  and  buildings  thereunto  belonging,  together  with  taken  to  be  ad- 
eighty  acres  of  land,  and  four  cottages  thereon,  the  whole  of  which  mitted. 
said  dwelling-house,  buildings,  and  lands  is  situate  in  the  town- 
sJiip  of  Trydd^Ti  aforesaid  (with  the  exception  of  the  four  cot- 
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IgjQ  itLge%  and  abont  six  acren  of  land,  which  is  situate  in  the  to'^nni- 

-     ^   *  -       ship  of  Nerg^ns).   During  all  the  aforesaid  twelve  years,  my  ^wd 

The  QuBKN     father  was  tenant  of  the  said  fano,  he  resided  in  the  dwell!. 'Kig- 

-,  .  x^.'   .     «  house  thereon  situate,  in  the  Bind  township  of  Trv'ddyn,  and  tm^d 
Inhabitants  of     ,  ,      ,         .,  ,-.     t.  ^     .^       .»  .      *i.       m 

Ellbsmerb.    ^"®  ^Q^  ^<^  ^"^  ^^^  ^^^  Bui^ancy  for  the  said  dwelling-ho'vaHei        { 

buildings,  and  lands,  which  is  situate  in  Tryddyn  aforesaid,  to    "the 

amount  of  10/.  a  year  and  upwards.    I  have  lived  at  the  serine 

fiirm  ever  since  my  ikther  died.    My  said  brother  ditsd  at  P<«mn 

Street,  Tryddyn,  aforesaid,  in  the  year  1 844.  Sarah  Piobert»  ra^^wi 

here  present,  is  my  said  brother's  widow. 

Thovas  Probbr*x*. 

Taken  and  sworn  at  EUesmere  aforesaid,  this  25th  da3r"      <^ 

January,  1847. 

J.  R.  KrvASfTOTf. 

C.  K.  Maikwasikcs  — 

The  only  ground  of  appeal  whldi  is  material,  is  -^^^lie 
following : — 3rd.  That  tlie  said  examinations  ivhen^=-  "^ 
the  8(ud  order  was  made,  are  severally  bad,  defecti.^^^^ 
and  insufficient,  and  whoUy  fail  to  shew,  dther  by  ^=-3>^ 
caption  or  by  the  body  thereof,  or  otherwise  howsoe^ 
that  the  said  examinations  were  severally  taken  u; 
or  after  any  such  complaint  to  the  said  justices,  by 
churchwardens  and  overseers  of  tlie  poor  of  the  s^  '^ 
parish  of  EUesmere,  as  in  the  said  order  is  set  fort^^* 
and  that  the  said  examinations  wholly  fail  and  omit^ 
shew,  either  by  the  caption  or  the  jurat  thcreoC 
otherwise  howsoever,  that  the  same  were  in  due 
of  law  taken  by  and  before  two  justices  of  the 
having  authority  by  law  so  to  take  the  same. and  adr^^^  ^' 
nister  the  oath  on  which  the  same  were  taken.  Und^^^ 
this  ground  it  was  objected,  on  behalf  of  the  appeUam 
that  the  jurisdiction  of  the  justices  to  take  the  sud 
aminations  did  not  su£5ciently  appear,  on  account 
the  omission  in  the  jurat  thereto,  of  the  words  " 
us."  The  sessions  held  this  objection  valid,  and  quash 
the  order,  but  proceeded  to  hear  the  appeal  on 
merits.  The  respondents  proposed  to  rest  their 
solely  on  the  birth-settlement  of  Hugh  Probert,  t 
late  husband  of  the  pauper,  Sarah  Probert,  in  the 
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township  of  Tryddyn^  dbclosed  in  the  above  examina-         1849. 
tion  of  Thomas  Probert,  and  which,  it  is  admitted,  was     »r^""2     ^ 
not  denied  bj  any  of  the  grounds  of  appeal     The  court  v- 

m.  •11111  11  1  •         Inhabitants  of 

of  quarter  sessions  held,  that  they  could  not  do  so,  in-  Ellbsm bub. 
asmuch  as  the  said  examination  of  Thomas  Probert 
went  on  to  disclose  a  settlement  gained  by  the  father 
of  the  pauper's  late  husband,  in  the  same  township,  by 
renting  a  tenement,  which  was  denied  by  one  of  the 
grounds  of  appeal.  The  respondents  declined  to  enter 
on  this  head  of  settlement,  which  they  abandoned  alto- 
gether. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  court  of  quarter  sessions  were  wrong  on  both 
points,  the  order  of  sessions  is  to  be  quashed,  and  the 
order  of  removal  confirmed;  otherwise,  the  order  of 
sessions  to  be  confirmed. 

JPhilhrnare,  in  support  of  the  order  of  sessions  (a). — 
The  examinations  are  defective,  because  it  does  not  ap- 
pear by  the  jurat  that  the  oath  was  administered  to  the 
examinant  in  the  presence  of  the  magistrates  who  heard 
the  complaint  The  words  ^'  before  us  "  are  omitted ; 
and,  for  any  thing  that  appears,  she  may  have  been 
sworn  in  another  room,  before  other  persons,  and  then 
have  come  in  and  given  her  evidence  before  the  justices 
who  took  the  examination.  In  Regina  v.  Shiptton-upon" 
Staur  {b),  examinations  were  held  bad  because  they  did 
not  appear  to  have  been  taken  before  persons  having 
power  to  administer  an  oath.  The  omission  of  the 
words  '*  before  me,"  in  an  affidavit,  has  been  held  to  be 
a  fatal  defect,  and  not  a  mere  irregularity :  Regina  v. 
Bloxham  (<r),  and  Regina  v.  Norhurg  ((f). 

(a)  Before  Patteson,  Wight-        {h)  1  New   Sees.  Cas.  230, 
and  Erlcy  Js.    Lord  Dm-     and  6  Q.  B.  R.  119. 
I,  C.  J.,  was  absent  on  ac-         {c)  \  New  Sess.  Cas.   370« 
count  of  illness.  and  6  Q.  B.  R.  528. 

{d)  2  New  Sess.  Cas.  344. 

VOL.   in.  BR  N.  8.  C. 
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On  the  other  point,  the  examinations  set  up  a  de- 
rivatiye  settlement,  whidi  at  the  trial  the  respondenU 
fiuled  to  prove ;  and  'they  cannot  afterwards  rely  upon 
SLLiaiciiu.  ft  birth  settlement,  stated  in  the  examinations  more  in 
the  way  of  narrative  than  as  a  settlement  on  which  they 
intended  to  rely. 

Cape^  contnL — In  Regina  v.  Bloxham  and  JReffina  t. 
Norbury^  the  objections  were  taken  to  the  jurat  of  an  affi- 
davit, in  which  case  it  would  be  necessary  that  it  should 
appear  that  the  examinant  was  sworn  before  a  person  who 
had  power  to  administer  an  oath.  In  this  case,  the  exa- 
mination would  be  good  without  a  jurat  The  caption 
shews,  that  the  examination  of  Sarah  Probert  was  taken 
before  the  same  two  justices,  upon  the  complaint  of  the 
churchwardens  and  overseers  of  Ellesmere,  touching  the 
settlement  of  Sarah  Probert  On  the  other  point,  die 
case  of  Regina  v.  Latchford  {a\  shews  that  the  respond- 
ents are  not  precluded  firom  relying  on  the  birth  settle- 
ment, although  they  have  also  set  up  a  derivative  set- 
tlement ;  and,  according  to  the  cases  of  Regina  v.  Whit- 
wick  (&),  and  Regina  v.  St.  John  Margate  (c),  the  birth 
settlement  not  being  traversed,  must  be  taken  to  be 

admitted. 

Cur.  adv.  vult 

Patteson,  J.,  now  delivered  the  judgment  of  the 
Court. — In  this  case,  the  examinations  appear  to  have 
been  taken  on  the  complaint  of  the  churchwardens  and 
overseers  of  the  respondent  parish,  but  the  jurat  to  the 
examination  is  '*  taken  and  sworn  at  Ellesmere  afore- 
said, the  25th  day  of  January,  1847 ;"  and  the  aigu- 
ment  was,  that,  consistently  with  the  form  of  the  jurat, 
the  examination  may  have  been  taken  on  an  oath  ad- 
ministered by  some  other  person  than  the  justices.  We 
think  such  a  forced  construction  ought  not  to  be  made. 

(a)  1  New   Sess.  Cas.  387,        (Jb)  1  New  Sees.  Cas.  22. 
and  6  Q.  B.  R.  667.  (c)  1  Q.  B.  R.  262. 
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In   Regina  v.   Shipston-upon^StoWy  which   was  relied         1849. 
upon,  it  did  not  appear  that  the  persona  before  whom      "  ^     ^ 
the  examinant  had  been  sworn  were  justices.  v« 

The  other  objection  was,  that  the  respondents,  having  Si.lasmbrk. 
failed  to  prove  the  derivative  settlement,  could  not  fall 
back  upon  the  birth  settlement,  which  appeared  by  way 
of  narrative  only.  Reference  was  made  to  Regina  v. 
Lajtchford^  where  the  same  thing  was  done,  and  the 
C!ourt  held  it  to  be  rightly  done ;  and  we  cannot  dis- 
tinguish the  two  cases,  and  therefore  the  order  of  ses- 
sions must  be  quashed. 

Order  of  sessions  quashed. 


The  QuBKN  V.  The  Baptist  Missionary  Society.  Jum  9. 

X  HIS  was  an  appeal  against  a  rate  or  assessment,  made  The  Baptut 

.    .  J         /•  Ai.  •     •  x»  p  Miisionary  So- 

pursuant  to  an  order  of  the  commissioners  of  sewers  of  ciety  was  ai- 
the  city  of  London  and  liberties  thereof,  bearing  date  J^^r^'in^. 
the  1st  April,  1845,  and  made  in  pursuance  of  the  se-  spect  of  certain 

bnildingSy  ooni- 

veral  statutes  now  in  force  authorising  the  same.  prisinK  Tariont 

The  premises  assessed  are  a  large  house  in  which  the  capieTfor  thT 

purpose  of  con- 
ducting^ the  af- 
ftdrs  of  the  in- 
stitatton.  The  Society'was  established  for  the  pvrpoae  of  sending  oat  and  supporting  mis- 
sionaries to  convert  the  heathen,  and  is  supported  entirely  by  Toluntary  contributions,  ex- 
cept a  sum  of  20,000/.,  the  interest  of  which  b  devoted  to  die  support  of  widows  and  or- 
phans of  missionaries  dying  abroad,  and  no  member  derives  any  private  advantage  from 
the  Society.  A  secretary,  and  severtd  clerks,  are  employed  by  the  Society,  some  of  whom 
Hve  in  a  small  house  immediatdy  adjoining  the  building.  Reports,  and  other  periodical 
vrorks  of  the  society,  are  printed  for  the  use  of  the  members,  and  sold  when  applied  for, 
and  the  proceeds  oarried  to  the  credit  of  the  Soeiety,  but  do  not  cover  the  original  cost. 
Two  other  Societies,  supported  in  the  same  way,  and  deriving  no  private  benefit  from  the 
occupation  of  these  premises,  occupy  some  part  of  this  building,  for  the  purpose  of  hold- 
ing their  meetings,  &c.,  for  which  they  pay  a  certain  sum  to  this  Society,  which  is  ex- 
pended in  lighting  and  cleaning  the  said  building : — 

HMy  that  there  was  a  beneficial  occupation,  and  that  the  Society  were  rateable  to  the 
relief  of  the  poor. 

HM^  also,  that  the  occupation  of  premises  by  persons,  merely  for  the  purpose  of  in- 
fusing religious  instruction,  would  not,  on  that  account,  be  exempt  from  rateability  to  the 
relief  of  the  poor  in  respect  of  them. 

rr2 
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business  of  the  Baptist  Missionary  Society  is  transacted, 
and  the  whole  of  the  building  was  erected  at  a  cost  of 

V.  4000/.9  besides  the  purchase  of  the  freehold,  partly  by 

MittioirA»T   the  sale  of  stock  of  the  Society,  sold  out  of  the  funcU, 

'*""•  and  partly  by  money  contributed  by  members  of  the 
Baptist  Missionary  and  other  societies  connected  with 
the  Baptist  body.  The  whole  is  the  property  of  the 
Society,  but  other  religious  institutions  connected  witk 
the  Baptist  body,  in  consequence  of  the  oontributioiis 
of  their  friends,  make  use  of  the  premises  for  the  pur- 
poses of  their  respective  societies,  so  far  as  the  conveni- 
ence of  the  Baptist  Missionary  Society  allows. 

The  Baptist  Missionary  Society  has  been  eatablidied 
about  fifty  years';  its  objects  are  the  sending  out  and 
supporting  missionaries  for  the  purposes  of  the  convei^ 
sion  of  the  heathen  in  various  parts  of  the  world.    The 
Society  is  entirely  supported  by  voluntary  contributions, 
except  a  fund  of  20,000/.,  the  interest  of  which  they 
devote  to  the  widows  and  orphans  of  the  missionaries 
dying  abroad,  and  two  funds  remitted  from  Calcutta,  to 
be  applied  to  preaching  abroad.     The  whole  of  its  in- 
come, amounting  last  year  to  25,0001,  with  this  excep- 
tion is  devoted  to  the  purposes  above  mentioned,  and 
no  member  derives  any  private  advantage  whatever 
from  his  connexion  with  the  Society.     The  building 
comprises  various  apartments:  a  board-room,  where  the 
board  of  management  and  the  subscribers  are  accus- 
tomed to  meet ;  a  secretary's  room ;  a  library,  or  room 
for  annual  meetings  of  members ;  conunittee-room,  and 
various  salaried  clerks  offices.    The  Sodety  employs  s 
secretary,  an  accountant,  three  clerks,  and  a  porter; 
prints  a  report  and  other  periodicals ;  and  seUs  them,  if 
applied  for,   occasionally  on   the  premises;  and  has, 
amongst  its  regulations,  a  rule  for  investing  the  surplus 
funds,  if  any. 

The  whole  of  the  house  is  required  for  the  buanessof 
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the  mission^  though  there  are  times  when  It  may  be,  and        1349. 
is,  used  by  other  societies,  without  interfering  with  the     '^^"X^ 
Society  in  question.  v- 

mi         11  "11  Ml-  •         /»ij  The  Baptist 

The  clerks  attend  daily  during  a  portion  01  the  day,  Missionart 
and  leave  the  premises  in  the  evening,  which  are  locked 
up  by  servants  of  the  Society,  who  live  in  a  small  house 
in  the  rear  of  the  main  building,  situate  on  the  same 
plot  of  ground,  but  wholly  detached  from  the  main 
building,  and  having  a  separate  entrance,  but  the 
whole  within  one  fence,  and  forming  part  of  one 
establishment;  the  small  house  contidns  four  rooms, 
furnished  by  the  occupants,  viz.,  a  kitchen,  a  sitting- 
room,  and  a  bed-room  occupied  by  the  porter,  rent- 
free,  as  connected  with  their  service,  and  which  is  con- 
sidered as  part  of  his  remuneration,  and  a  room  used 
by  the  Society  as  a  store-room.  No  one  sleeps  in  the 
uiain  building.  Eleven  other  societies,  connected  with 
die  Baptist  denomination,  some  of  which  contributed  to 
the  building  of  the  house,  (amongst  others  the  Baptist 
Irish  Society),  occasionally,  and  two  of  them  about 
three  days  in  a  week,  use  some  part  of  the  building  for 
the  purpose  of  holding  their  meetings,  and  keeping  their 
books ;  but  these  societies  are  all  purely  charitable,  and 
no  member  of  them  has  any  private  benefit  from  the 
occupation  of  any  part  of  the  premises ;  but  the  Baptist 
Irish  Society  carry  on  their  business  on  these  and  no 
other  premises ;  they  have  a  different  organization,  dis- 
tinct offices  and  committees,  and  pay  a  proportion  of 
lighting,  firing,  and  cleansing  one-twelflh,  23/.  per  an- 
num: the  other  eleven-twelfths  are  divided  amongst  the 
rest  of  the  societies  using  the  premises. 

In  one  of  the  rooms  are  deposited  3000  or  4000  vo- 
lumes of  books,  consisting  of  history,  philosophy,  and 
works  on  the  Hindoo  religion,  no  profit  being  made  by 
any  one  from  the  use  of  them. 

The  sum  of  money  paid  to  the  Society  by  each  of  the 
other  societies  thus  accommodated,  for  gas,  fire,  clean- 
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1849.        ing,  and  attendance,  is  equal  to  the  expense  incurred 
The  QuBBN    ''^y  *^®  Society  on  behalf  of  each,  but  not  more.   It  ap- 
^-  pears,  also,  that  the  reports,  and  other  periodical  works 

MiggioNAftY  of  the  Society,  which  are  printed  for  the  use  of  the  mem- 
bers, are  sold,  when  applied  for,  the  proceeds  of  which 
sale  are  carried  to  the  credit  of  the  Society,  but  do  not 
cover  the  original  cost. 

For  the  appellants  it  was  contended,  that  there  was 
in  this  case  no  beneficial  occupation  of  the  premises^ 
therefore  no  liability  to  the  poor-rate;  and  that,  as 
under  the  1 1  Qeo.  3,  c  29,  s.  41,  the  rate  in  question 
is  directed  to  be  made  upon  all  and  every  person  and 
I)er8ons  who  do  or  shall  inhabit,  hold,  occupy,  possess, 
or  enjoy  any  land,  house,  shop,  warehouse,  cellar,  vault, 
or  other  tenement  or  hereditament  within  the  said  se- 
veral wards,  and  who,  by  the  laws  now  in  being,  are  or 
shall  be  liable  to  be  rated  towards  the  relief  of  the 
poor  in  the  respective  parishes  where  he,  she,  or  they 
shall  respectively  live  or  reside,  the  Baptist  Missionary 
Society  was  not  liable  to  the  present  rate ;  and  it  was 
contended,  that  the  rate  could  not  be  supported  under 
the  Metropolis  Paving  Act,  57  Geo.  3,  c.  29,  s.  24, 
because  the  preamble,  and  various  provisions  of  the  4 
Geo.  4,  c.  114,  contained  a  legislative  declaration,  that 
the  powers  given  to  the  commissioners  for  paving,  &c. 
the  city  of  London,  by  11  Geo.  3,  c.  29,  s.  41,  so  far 
as  regards  the  making  of  the  rates,  were  neither  en- 
larged nor  affected  by  57  Geo.  3,  c.  29,  s.  24.  The 
Court  was  of  opinion,  that,  without  any  beneficial  oc- 
cupation of  the  premises,  the  rate  might  be  supported 
under  the  57  Geo.  3,  c  29,  under  which  act,  as  well  as 
under  1 1  Geo.  3,  c  29,  it  purported  to  be  made.  The 
Court  was  also  of  opinion,  that  there  was,  by  means  of 
the  occupation  of  the  smaller  house,  and  by  the  sums 
received  by  the  Baptist  Missionary  Society  from  the 
other  societies,  for  gas,  fire,  and  attendance,  a  beneficial 
occupation  to  some  extent,  and  that,  under  the  words 
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of  11  Geo.  3,  c  29,  s.  41,  a  beneficial  occupation  to  any 
extent  would  render  the  whole  premises  liable  to  the 
rate.  The  Courts  therefore,  confirmed  the  rate,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench.  If  this 
Court  should  be  of  opinion  that  the  commissioners  can 
only  rate  premises  out  of  which  there  is  a  beneficial 
occupation,  and  that  there  is  no  benefidal  occupation 
whatever  of  the  premises  in  question,  the  rate,  and  the 
order  of  sessions  confirming  it,  are  to  be  quashed.  If 
this  Court  should  be  of  opinion  that  there  is,  to  some 
extent,  a  beneficial  occupation  of  the  premises,  and  that, 
by  means  of  the  provision  in  1 1  Geo.  3,  c  29,  s.  41,  the 
premises  are  liable  to  be  rated  only  to  the  extent  of 
such  beneficial  occupation,  then  the  rate  is  to  be  reduced 
to  100/1,  which  the  sessions  found  to  be  the  value  of 
that  beneficial  occupation.  In  any  other  case,  the  order 
of  sessions  and  the  rate  are  to  stand  confirmed. 


1849. 
The  QuKKN 

V. 

The  Baptist 

MlSmONAftY 

Society. 


The  Attomey'General  (Sir  J.  Jervis)  and  Clarkson^ 
in  support  of  the  order  of  sessions  (a). — The  principal 
question  here  raised  is,  whether,  imder  the  circumstances 
stated,  there  is  any  beneficial  occtlpation  of  these  pre- 
mises. The  appellants  are  in  the  occupation  of  pre- 
mises built,  it  must  now  be  taken,  on  land  that  would 
otherwise  be  liable  to  the  poor-rate.  They  receive  con- 
tributions from  other  societies.  They  have  a  warehouse, 
and  print  and  dispose  of  periodical  works ;  but  it  is  said, 
the  works  are  sold  so  as  not  to  return  any  profit  to  the 
members.  The  appellants  are  beneficial  occupiers  in 
the  sense  in  which  those  words  are  used  with  reference 
to  the  subject  of  rating.  Beneficial  occupation  does  not 
necessarily  mean  that  the  appellants  should  realise  any 
profit  to  themselves  after  paying  the  expenses  of  main- 
taining the  society.     The  facts  of  the  case  closely  re- 


(a)  Before  Lord  Denman^  C.  J.,  Pattcsvny  Voleridgcy  and  Erle^  Js. 
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eemUe  dioee  in  Begina  v.  Sterry  (a),  where  the  objecte 
of  the  inslitution  were  purely  charitable,  and  no  profits 
were  received  by  any  of  the  members.  In  that  oaae, 
MIH8IONA&T  ^^^  aSoSHA,  contributed  a  certain  sum,  which  was  inade- 
SociBTT.  quate  to  the  maintenance  and  education  of  such  child, 
and  the  remainder  was  defrayed  out  of  the  contributions 
made  to  the  institution.  In  the  present  case,  the  ap- 
pellants receive  contributions  from  other  societies,  and 
the  occupation,  though  not  actually  producing  profit, 
still  is  beneficial,  as  being  in  aid  of  a  charitable  pur- 
pose. In  Regina  v.  Wilson  (&),  there  was  held  to  be  no 
beneficial  occupation ;  but  the  circumstances  of  that  case 
distinguish  it  from  Regina  v.  Sterry, 

Ball  and  Prendergast,  contr&. — This  Society  is  sup- 
ported by  voluntary  contributions ;  the  objects  of  the 
Society  are  purely  charitable,  and  none  of  the  members 
derive  any  pecuniary  benefit  from  it  In  Regina  v. 
The  Trustees  of  the  Taunton  Market  (c).  Lord  Denman, 
C.  J.,  in  giving  the  judgment  of  the  Court,  says,  **  To 
make  rateability,  there  must  be  an  occupation  beneficial 
in  its  nature — that  is,  of  a  subject-matter  producing  a 
valuable  return,  although  not  necessarily  profitable  in 
any  given  year  on  a  balance-sheet  of  profit  and  loss.'' 
Applying  the  principle  of  rating  there  given  to  the  pre- 
sent case,  there  is  not  an  occupation  beneficial  in  its 
nature.  The  appellants  do  not  at  any  time  receive  any 
profit,  and  the  objects  of  the  institution  are  purely 
charitable.  In  Rex  v.  fValdo  {d\  the  occupier  of  » 
house,  who  made  no  profit  of  it,  but  devoted  it  to  the 
education  and  maintenance  of  ten  poor  girls,  was  hel 
not  liable  to  the  poor-rate.  In  Regina  v.  Shepherd  (eV 
the  Court  held,  that  the  governor  of  the  House  of  Cor- 

(a)  J 2  A.  &  E.  84.  and  6  Q.  B.  R.787. 

(h)  Id.  i)4.  (rf)  Cald.  358. 

(0  1    ]Mew  Seso.   Cas.  543 ;         («)  1  Q.  B.  R.  170. 
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rection  at  Wakefield  was  not  rateable  for  his  house  and        1849. 
garden.     He  may  there  be  said  to  have  derived  some    xheQuEBN 
benefit  from  such  occupation ;  but  it  was  said,  that  no-    ^^  baptist 
thing  more  was  provided  than  what  was  necessary  fi^r   Missionary 
his  convenient  occupation.     In  Regina  v.  Shee  (a)>  the 
president  of  the  Koyal  Academy  was  held  not  rateable 
for  the  exhibition-rooms,  although  a  considerable  sum 
was  annually   received  for  admission.      In  Regina  v. 
Wilson  {b\  the  London  Missionary  Society,  founded 
entirely  for  religious  and  charitable  purposes,  and  wholly 
supported  by  voluntary  and  charitable  contributions, 
held  premises  similar  to  what  the  appellants  do  in  the 
present  case,  and  the  Court  was  of  opinion  that  there 
was  no  beneficial  occupation  (c). 

Cur.  adv.  vult 


Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — In  this  case,  the  question  was,  whether  the 
appellants  had  such  a  beneficial  occupation  of  the  pre- 
mises in  respect  of  which  they  were  rated,  as  would 
make  them  liable  for  the  poor-rate;  and,  upon  con- 
sideration, we  are  of  opinion  that  they  have.  It  is  cer- 
tain that  they  are  the  occupiers  of  a  subject-matter, 
which,  in  the  hands  of  an  ordinary  occupier,  or  even  of 
a  lessee  of  these  appellants,  would  make  them  subject  to 
assessment ;  and  it  is  not  less  certain,  that,  if,  in  the  lat- 
ter case,  the  whole  rent  paid  by  the  lessees  was  devoted 
by  them,  the  owners,  to  religious  or  charitable  pur- 
poses, the  same  consequences  would  follow.     But  it  is 

(a)  4  Q,.  B.  R.  2.  rate    might  still  be   support- 

\b)  12  A.  &  E.  94.  ed,  under  the  67  Geo.  3,  c.  29; 

(c)  It  was  argued,  that,  should  but  the  judgment  of  the  Court 

the  Court  be  of  opinion   that  renders  any  argument  on  that 

there  was  no  beneficial  occu-  point  unnecebsary. 

pat  ion  of  these  premibes,  the 
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said^  their  occupation  in  fact  is  one  exdusively  for  audi 
purposes,  and  as  no  member  of  the  body  receives  any 
9.  pecuniary  benefit  whatever  from  it,  it  is  not  benefidsl 

Missionary  ^^  ^^^  sense  which  the  decisions  on  rateability  under  the 
Society.  poor-law  requires;  and  several  cases  were  relied  upon 
for  this  proposition,  banning  with  Bex  v.  Waldo  (a). 
In  Regina  v.  Wil$on{b)y  and  Regina  v.  Sterry{c\  we 
had  occasion  to  express  our  regret  at  the  necessity  of 
deciding  upon  nice  points  of  difference,  which  had  fol- 
lowed in  consequence  of  departing  from  the  simple  test 
which  the  mere  occupation  of  the  subjectHsoatter,  avail- 
able and  beneficial  in  itself,  would  have  afforded.  We 
feel  the  same  regret  now ;  but,  at  the  same  time,  we 
have  no  doubt  that  there  are  circumstances  here  which 
distinguish  this  case  from  the  two  first  cited  and  those 
which  range  under  them,  and  bring  it  within  the  prin- 
ciple  of  Regina  v.  Sterry. 

The  case  finds,  that  other  societies  occupy  porti<His  of 
the  premises  from  time  to  time,  and  that  such  occupa- 
tion or  use  is  not  afforded  to  them  gratuitously,  but  that, 
in  return  for  it,  they,  by  contributions  among  them- 
selves, in  certwi  proportions,  pay  for  the  lighting,  firing, 
and  cleansing  of  the  premises.  It  is  stated,  indeed,  that 
their  payment  is  no  more  than  is  expended  on  these 
objects — that  is,  that  the  appellants  make  no  profit  by 
it ;  but  there  is  nothing  more  dear  than  that  that  cir- 
cumstance is  immaterial.  K  there  be  substantially  a 
rent,  or  return  of  a  benefidal  nature,  for  the  use  of  the 
premises,  it  is  enough;  nor  is  it  material  that  these 
societies  ai*e  of  themselves  of  a  religious  and  charitable 
character.  If  such  bodies  occupy  premises  as  lessees 
rendering  rent,  they  are  clearly  liable  for  such  occupa- 
tion. In  addition  to  this,  the  appellants  are  said  to  have 


(a)  Cald.  358.  {b)  12  A.  &  K.  94. 

(c)  12  A.  &  £.  81. 
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printed  a  report  and  other  periodical  works,  which  are         1849. 
stored  on  the  premises,  and  sold  there.    These,  agsdn,  it     j^^  Qukbn 
is  said,  are  sold  under  cost  price,  and  the  proceeds  de-    _    J^- 

^  *^ .  The  Baptist 

voted  to  tlie  general  purposes  of  the  Society.  The  Missionary 
same  remark,  however,  applies  as  before.  The  price, 
whatever  its  amount,  is  in  reduction  of  the  outgoings  of 
the  Society,  and  is  in  its  nature  a  valuable  return.  The 
appellants,  therefore,  to  this  extent,  are  carrying  on  a 
trade  on  the  premises ;  and,  that  they  devote  the  return 
to  charitable  purposes  is  immaterial 

As  the  counsel  for  the  appellants  relied  principally  on 
the  decision  in  Regina  v.  WUsofiy  we  have,  in  deciding 
against  him,  pointed  out  the  facts  distinguishing  that 
case  firom  the  predent ;  but  we  think  it  right  to  add, 
that  we  find  no  authority  or  principle  for  holding,  that  a 
niunber  of  individuals  occupying  premises  merely  for 
the  purpose  of  infusing  religious  instruction,  would  be, 
on  that  account,  exempt  from  rateability  in  respect  of 
them,  for  the  relief  of  the  poor.  It  is  not  necessary, 
therefore,  to  consider  the  point  on  the  effect  of  the  stat. 
57  Gea  3,  c«  29 ;  nor  is  there  any  ground  for  distin- 
guishing between  the  occupation  of  a  whole  or  any  part 
of  the  premises.  The  order  of  sessions  is,  therefore, 
confirmed. 

Order  of  sessions  confirmed. 
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JuiM  4.  Smith  r.  The  Queen,  {In  Error). 

The  jurisdic     JciRROR  from  the  fi:eneral  quarter  seaaions  of  the  peace 

tion  of  a  re-  r»  ^  r 

corder  of  a  bo-  for  the  boFough  of  Mancheater,  holden  at  Maticheater» 

rough  is  not         a      -i   ,  ^  .•  *^ 
determined  or     April,  1848, 

^^^Wd  of  ^^^  record  atated,  that,  at  the  general  quarter  eeaaioiia 

the  jadgM  of  ^f  the  peace  for  the  borough  of  Man-eater,  in  the  county 

samecoimty;  of  Lianoaater,  on  the  3rd  of  April,  1848,  John  Snuth 

plies  eqoaliy^to  (^®  plaintiff  in  error)  waa  indicted  for  breaking  and 

tion^ofwunty  ^^^ering  a  dwelling-houae  and  atealing  therefiom,  and 

justices  of  the  for  having  been  previoualy  convicted;  and  that  he  waa^ 

peace ;  there-  _  ,         , 

fore,  general  on  the  6th  of  April,  tried,  found  guilty,  and  aentenced 
of  *bB  p^oe?'**  '^y  ^^®  recorder  of  the  said  borough  to  be  tranaported 
for  a  borough     f^^  ^eu   years.     The   errors,   8|)ecially  aasifi^ncd,  were, 

or  county,  may  -^  ^      i  ^  -o        ^ 

be  held  concur.  "  That,  Oil  the  24th  of  March,  1848,  at  the  court-houae 

sizes  in  the  in  Liver[)Ool,  in  the  said  county  of  Lancaster,  there  was 

th"uKhit wJiid  ^^^^^cn,  for  the  southern  division  of  the  said  county  of 

be  highly  in-  Lancaster,  within  which  said  southern  division  for  the 

convenient  to  ^        n    ^r 

do  so.  said  county  of  Lanciister  the   siud  borough  of  Man- 

chester is,  and  then  was  included,  a  session  of  oyer  and 
terminer  and  general  gaol  delivery,  before  Sir  JS,  H. 
Alder souy  Knight,  and  Sir  R.  M,  Rolfcy  Knight  two  of 
the  barons  of  her  Majesty's  Court  of  Exchequer  at 
Westminster,  and  others,"  &c. ;  "  and  that  the  said 
session  of  oyer  and  terminer  and  general  gaol  delivery 
was  at  Liverpool  aforesaid,  in  and  for  the  southern  divi- 
sion of  the  county  of  Lancaster  aforesaid,  continued,  and 
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was  holden  by  adjournment  from  day  to  day,  from  the         1049, 
said  24th  of  March  until  the  8th  of  April  then  next  fol-      ^     ^'^^ 

1       •  1  •      •  •  /»  -J  Smith 

lowmg ;  and  that  the  indictment  in  the  record  aforesaid  v. 

was  found  in  manner  and  form  as  therein  alleged,  against  * 
him,  the  said  John  Smith,  at  the  general  quarter  session 
of  the  peace  aforesaid,  holden  at  Manchester,  in  the  county 
of  Lancaster,  aforesaid,  in  and  for  the  said  borough,  in 
the  said  county,  on  the  said  3rd  of  April,  a.  d.  1848, 
and  after  the  said  24th  of  March,  a.  d.  1848,  and  whilst 
and  at  and  during  the  time  when  the  said  session  of  oyer 
and  terminer  and  general  gaol  delivery  was  being  held 
for  the  southern  division  of  the  county  of  Lancaster,  as 
aforesaid."  Verification.  '*  There  is  also  error  in  this, 
that  the  said  John  Smith  was  tried  on  the  indictment  in 
the  record  aforesaid,^  manner  and  form  as  therein  al- 
leged, on  the  said  jSth  of  April,  a.  d.  1848,  and  was 
thereupon  found  guilty,  and  sentenced  to  be  transported 
ibr  the  term  often  years,  as  in  the  said  record  is  alleged ; 
and  that  the  said  trial  was  had  and  took  place,  and  he, 
the  said  John  Smith,  was  tried,  as  aforesaid,  after  the 
said  24th  of  March,  a.  d.  1848,  and  whilst,  and  at  and 
during  the  time  >vhen  the  said  session  of  oyer  and  ter- 
miner and  general  gaol  delivery  was  being  held  for  the 
southern  division  of  the  county  of  Lancaster,  as  aforesaid.** 
Verification.  '^  And  the  sfdd  John  Smith  prays,  that 
the  judgment  aforesaid,  for  the  said  errors,  and  other 
errors  appearing  on  the  record,  may  be  reversed,"  &c. 
—Joinder  in  error. 

The  only  points  stated  for  argument,  on  which  judg- 
ment was  given,  were  (in  substance).  First,  that  it  ap- 
pears by  the  said  record,  that  the  court  in  which  the 
indictment  was  found  and  tried  did  not  possess  juris- 
diction to  try  the  said  offences  in  the  said  indictment 
mentioned.  Secondly,  That  the  said  indictment  was 
feund  in  the  said  court,  and  the  said  John  Smith  was 
tried  and  convicted,  whilst  and  at  and  during  the  time 
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Smith 

9. 

TIm  Qurbk. 


when  a  session  of  oyer  ftnd  terminer  and  general  gaol 
delivery  was  being  held  for  the  said  southern  cByioon 
of  the  county  of  Lancaster. 

Hodges,  for  the  plaintiff  in  error  (a). — The  principal 
question  {b)  in  the  case  i%  whether  the  jurisdiction  of 
justices  and  recorders  in  quarter  sesiuons  is  suspended 
by  the  arrival  in  the  same  county  of  the  juc^es  of 
aasize?  No  direct  authority  upon  the  point  is  to  be 
found ;  but  the  general  tenor  of  text-books  and  jurece- 
dents  seems  to  be  against  the  concurrent  juriadictioii. 
The  king,  by  his  office  and  dignity  royal,  ia  the  prin- 
cipal conservator  of  the  peace  within  his  dominions,  and 
may  give  authority  to  others  to  see  the  peace  kqit: 
Lambard,  Book  I,  c.  3 ;  Madox,  121.  All  jurisdiction 
is  mediately  or  immediately  derived  from  him;  and 
courts  of  all  kinds  are  his  courts,  as  appears  by  their 
style.  The  courts  in  Westminster-hall  are  styled  **  tibe 
superior  courts  ;^  and  the  judges  who  preside  there  are 
of  higher  dignity  and  authority  than  mere  justices  of  the 
peace.  When,  therefore,  the  king's  commission  is  di- 
rected to  the  judges,  all  inferior  jurisdictions  are  sus- 
pended, as  soon  as  the  commissioners  sit,  within  the 
inferior  jurisdiction.  Upon  the  same  principle,  the 
coming  of  the  Eang's  Bench  into  any  county  suqiends 
the  proceedings  of  commissioners  of  oyer  and  terminer: 
2  Hale's  Pleas  of  the  Crown,  1$6.     In  Chitty's  Crimi- 


(a)  Jan.  24,  before  PaUeson^ 
Coleridge^  and  Wightman^  Js. 

{b)  Preliminary  objections 
had  been  raised :  first,  that  a 
trial,  said  to  be  coram  non  ju- 
dice,  is  not  subject  of  writ  of 
eri'or,  but  more  properly  for  a 
plea  in  abatement  or  demur- 
rer at  the  trial;  and,  second, 
that  the  main  question  was  not 
raised  in  this  case,  because  the 


assignment  of  error,  in  £ict, 
amounted  to  a  contradiction  of 
the  record.  Objections  were 
also  taken  to  the  caption  of  the 
writ.  These  points  were  argued 
by  the  counsel  on  both  sides, 
but,  as  the  judgment  of  the 
Court  was  confined  to  the  main 
point,  the  argument  on  the 
others  is  omitted. 


The  QuKBN. 
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nal  Law  (vol.  4,  p.  134,  2nd  edition),  the  form  of        1^9. 
commission  of  oyer  and  terminer  is  set  out.  It  is  directed      "^T"''     * 

...  .  Smith 

to  the  judges  of  the  circuity  king's  counsel,  Serjeants,  _  v. 
and  associates,  and  (Urects  them  to  inquire  into  all 
treasons  and  all  felonies  and  injuries  whatsoever,  com* 
mitted  in  the  counties  into  which  their  commission  lies; 
and  it  would  appear  to  be  in  derogation  of  these  powers, 
and  inconsistent  with  them,  if  justices  of  the  peace  had 
authority  to  try  felonies  in  the  same  counties  while  this 
commission  continued.  The  precept  of  gaol  delivery, 
too»  to  the  sheriff  of  the  county,  (Id.,  p.  177),  directs  him 
to  give  notice  to  aU  justices  of  the  peace,  and  other 
officers  therein  named,  to  be  in  attendance  at  the  as- 
sizes, which  they  could  not  be  if  they  had  authority  to 
hold  their  sessions  at  the  same  time.  This  would  apply 
to  recorders,  who  are,  ipso  facto,  justices  of  the  peace. 
In  Brooke's  Abridgment,  tit.  *' Commission,"  p.  9,  it 
is  laid  down,  that  a  commission  of  justices  in  eyre,  pro- 
claimed in  a  county,  determines  the  commission  of  the 
peace  ;^  and  in  4  Inst.  184,  it  is  sdid,  '*  In  what  county 
soever  they"  (justices  in  eyre)  "  came,  all  other  courts, 
during  the  eire,  ceased ;"  and  (p.  185)  *'  So  great  was  the 
authority  of  justices  in  eire,  that,  if  they  came  into  the 
county  where  the  justices  of  the  Court  of  Common 
Pleas  sat,  the  jurisdiction  of  that  court,  during  the  eire, 
ceased,  hut  they  yielded  to  the  King*s  Benchr  It  would 
seem,  therefore,  that  k  fortiori  the  jurisdiction  of  other 
courts  ceased  on  the  arrival  of  the  judges  of  the  King's 
Bench.  The  same  rule  is  stated  in  Lambard's  Justice, 
p.  71 : — "  Furthermore,  if  the  justices  in  eire  (being  of 
a  higher  power  than  justices  of  the  peace)  doe,  (afVer  a 
proclamation  thereof  first  made),  come  into  any  county, 
and  sit  there  by  virtue  of  their  authoritye,  then  ceaseth 
the  power  of  the  commissioners  of  the  peace ;"  for  which 
he  cites  Marrow,  and  continues  : — "  And  he  thinketh 
so  likewise,  if  the  King's  Bench  (upon  proclamation 
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1849.         thereof  made)  should  remove  into  any  county  ;*'^to^ 
^'^^^^^      then  he  adds,  "  But  aake  of  this,  for,  if  it  should  bcfib; 

••^ then  it  may  be  some  question  also,  what  is  mi^ant  bjHAci 

coming  of  the  justices  of  the  Nisi  Prius  inta  the  eoutfta^ ' 
who  do  ordinarily  bring  commismon  of  oyer  anddk^ 
miner  and  of  gaole  delivery  with  them.^  '[Aitfefon^' 
— The  word  used  is  ''determined" — that  mtiat  neaa^ 
suspended  only;  otherwise,  there  ought  to  be  a  new 
commission  of  the  peaoe  after  every  assieea.]  Pirobil^V 
and  in  the  4th  Inst.,  p.  165^  the  Word  used  is  '^^toulH 
termanded."  That  the  coming  of  the'  judgea  0f  ^amae 
into  a  county  suspends  the  authority  of  the  justices-Is 
clear;  for,  by  the  4  Ed.  3,  c  2,  it  is  ordauied,^  AM 
when  judges  are  assigned  in  all  the  shires  of  England 
''to  take  the  assizes,  juries^  atid  eeMifioatians,  and  to 
deliver  the  gaols,"  the  keepers  of  the  peace  **  ebaUflOMl 
their  indictments  before  the  justices,**  who^^re  to  make 
inquiries  respecting  them ;  and  in  Rex  v.  H^€therell{a)^ 
where  indictments  were  found  against  a  priacHier  at  sas*" 
sions,  and  transmitted  to  the  assizes  by  the  justices  ai 
sessions,  it  was  held,  that,  although  the  indiotmefiti 
were  not  removed  by  certiorari,  the  jn^e  of  asaisw 

should  have  tried  the  prisoner  on  these  indfctments. 

.  -f  ■  - 

Welsbyy  for  the  Crown. — A  recorder  has  generalfy 
the  same  power  as  justices  in  quarter  sessions ;  but  the 
commission  of  justices,  sitting  in  quarter  sesdohs,  is  not' 
a  commission  of  oyer  and  terminer.  In  Hale^s  Pleas  of 
the  Crown,  vol.  2,  p.  42,  the  commission  to  county  jus- 
tices is  stated  to  consist  of  two  clauses :  one  assigning 
them  conservators  of  the  peace;  tihe  other,  to' hear  and 
determine  felonies;  but  he  says,  at  p.  1J8,'* ** AWiw^gli 
justices  of  })eace  have  a  clause  in  their  commission,  ad 
audiendum  et  terminandum  felonies,  &c./yet  jnsticedof 

(a)  1  Ru86.  &  R.  381. 
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peace  oome  not  under  the  name  of  justices  of  oyer  and  1949. 
terminers  within  those  acts  of  Parliament  that  mention 
justices  of  oyer  and  terminer,  as  upon  the  stat  of  5  Eliz. 
c.  14,  for  forgery."  This  distinction  is  important ;  for, 
though  it  is  true  that  a  fresh  commission  of  oyer  and 
terminer,  coming  into  a  county,  supersedes  all  inferior 
oommissioBs  of  the  same  character,  yet  **  a  commission 
of  one  nature  doth  not  supersede  a  commission  of  another 
nature:  as  a  commission  of  oyer  and  terminer  is  not  re* 
pealed  by  a  subsequent  commission  of  gaol  delivery  or 
the  peace,  nor  d  converso ;  for  they  are  of  several  na- 
tures :"  2  Hale,  P.  C,  26,  citing  3  Mar.  B.,  '<  Com- 
mission," 24.  iJPattesany  J.-^So,  if  there  were  a  com- 
mission of  oyer  and  terminer  to  the  justices  of  the 
county,  a  new  commission  to  judges  to  go  their  circuits 
would  d^troy  it.]  Hiat  may  be  gathered  from  Laceifi 
ease  {a%  cited  in  Hale's  Pleas  of  the  Crown,  voL  2,  p. 
19,  which  shewed,  that,  if  a  general  commission  issue 
to  a  wfade  county,  and  afterwards  a  similar  one  to  one 
town  therein,  or  the  loca  maritima,  it  supersedes  the 
former  pro  tanto.  3y  the  2  &  3  Ph.  &  M.  c.  18,  s. 
2,  it  is  enacted,  that  all  commissions  granted  to  any 
town  corp(»niie,  not  being  a  county  in  itself,  for  the 
keeping  of  th^  peace  and  delivery  of  their  prisoners, 
shall  ''stand,  remain,  and  be  good  and  available. and 
effectual  in  law  to  all  intents,"  &a  ;  ''  the  granting  of 
any  like  commission  of  the  peace  or  gaol  delivery  "  to  any 
commissioners  of  any  cotmty  notwithstanding.  With- 
out this  statute,  it  is  true,  the  jurisdiction  of  justices 
in  a  town  corporate  would  have  been  superseded  by  a 
commission  of  a  similar  nature,  granted  for  the  whole 
county  at  large,  but  in  no  other  case. 

Hodgti,  in  reply  (^>— The  stat.  2  &  3  Ph.  &  M.  c 

(a)  i  Leon.  270.  (i)  Jan.  25. 

TOL.   III.  S  S  N.  8.  C. 


V. 

The  QuKBK. 
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1849.        18|  does  not  apply  to  oommiauonB  of  oyer  and  tenmner, 
Smith       ^^^  ^^^7  ^  commissions  of  the  peace  and  gaol  ddivery, 
therefore,  it  affords  no  argument  in  this  oase;  nordo 
the  authorities  cited  support  the  concurrent  jtmsdidiosi 
or  shew  that  the  arrival  in  a  county  of  the  Kog^s 
Bench  and  justices  in  eyre  does  not  suspend  iirfBnoc 
jurisdictions,  inasmuch  as  they  assume  that  justieeB  if^ 
sessions  are  not  justices  of  oyer  and  terminer. 

The  justices  of  the  peace  hdd  their  quarts  oeiwiwi^ 
by  virtue  of  their  commissioni  and  for  several  Hsenturis^ 
(see  Lambard,  Book  I,  c  9),  a  clause  has  been  intKH'^ 
duced  directing  that  cases  of  difficulty  shall  be  lefsRe^^ 
to  the  judges  of  the  superior  court  on  their  drooity^se^^ 
the  form  in  4  Chitty's  Criminal  Laivs,  128>     ISm^ 
clearly  shews  that  the  court  of  quarts  sessions  isiiD 
inferior  court,  and  the  common  law  priodide  must  pre* 
vail,  that  the  coming  of  a  superior  power  suspends  the 
authority  of  inferior  courts. 

This  case  has  been  argued  throughout  as  if  the  jmii* 
diction  of  a  recorder  and  of  justices  in  sessions  was  the 
same ;  but  that  is  not  so,  for  a  recorder  is  appointed 
under  5  &  6  Will*  4,  c.  76,  &  103,  during  his  good"  be- 
haviour, but  the  justices  hold  their  sessionB  niftder  the 
commisrion,  vrhich  may  be  dctennined  at  tibe  pleMon 
of  the  Crown. 

Cur.  adv.  vult.   : 

Coleridge,  J,,  now  delivered  the  judgment  of  the 
Court — The  prisoner  was  convicted  of  felony  before 
the  recorder  of  Manchester ;  and,  upon  a  writ  of  esror 
brought  in  this  court,  the  facts  appear  to  be,  that»  at 
the  time  of  the  conviction,  the  judges  were  sHtiBg 
imder  the  usual  commissions  of  oyer  and  terminer  and 
general  gaol  delivery  for  the  county  of  Lancaster,  at 
Liverpool. 

The  question,  assuming  it  to  be  properly  raised  by 
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the  asagnment  of  error,  is  this,  whether  the  authority  i849. 
of  the  recorder  was  determined  or  suspended  by  the  smith 
conung  of  the  judges  into  the  county,  and  acting  under  J* 

their  oommissions.  The  recorder  of  Manchester  de- 
rives his  authority  from  a  grant  of  the  Crown,  under  the 
provisions  of  the  5  &  6  Will.  4,  c.  76 ;  and,  by  the 
105th  section  of  that  act,  recorders  are  directed  to  hold 
sessions  of  the  peace^  and  /^  have  cognisance  of  all 
erimes^  offences,  and  matters  whatsoever  cognisable  *  by 
aay  oonrt  of  quarter  sessions  of  the  peace  for  counties 
in  England;"  so  that  the  same  question  which  is  nosed 
on  the  present  indictment  would  seem  to  be  applicable 
to  the  jurisdiction  of  county  sessions  under  similar  cir« 
cuknstances.  Distinctions  were  indeed  taken,  in  the 
course  of  the  argument,  between  recorders  and  justices 
in  counfy  sessions,  arising  from  the  mode  of  their  ap-> 
pointmoits  and  the  t^ure  of  their  ofEce,  and  other 
matters.  We  do  not,  however,  think  it  necessary  fur- 
ther to  advert  to  these  distinctions,  but  rather  to  deter- 
mine this  question  on  broad  groimds,  applicable  alike  to 
all  courts  of  sessions  of  the  peace» 

On  the  part  of  the  prisoner,  the  arguments  to  shew 
that  the  recorder's  jurisdiction  was  suspended  or  deter^ 
mined,  rest  on  two  grounds :  First,  that  the  court  of 
oyer  and  terminer  and  general  gaol  delivery  before  the 
judges  is  a  superior  court  to  that  of  the  sessions  of  the 
peace,  and,  therefore,  that  the  jurisdiction  of  the  latter 
must  cease,  by  analogy  to  the  admitted  effect  of  the 
Court  of  Queen's  Bench  coming  into  and  holding  its 
term  in  any  county,  and  to  the  supposed  effect  of  jus^ 
tices  in  eyre  coming  into  any  county.  Secondly,  that, 
by  the  grant  of  subsequent  commissions  of  oyer  and 
terminer  and  general  gaol  delivery,  the  Crown  had  de- 
termined or  suspended  the  jurisdiction  of  the  court  of 
sessions  of  the  peace. 

With  respect  to  the  first  ground,  it  is  plain  that  the 

s  s  2 


^ 
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1849.       principle  upon  which  the  coming  of  the  Conrt.^.QiiWTB!» 
m^         Bench  into  any  county  is  hdd  to  suspend,  not  to4^i^ 
V.  mine  (see  25  Geo.  3,  c.  18)  other  authorities,  JiSk  1hiB;r 

*^  in  prsesentia  majons  cessat  potestas  muomi*  aa.]!^ 
laid  down  in  Lard  Sanchar's  case{a\  TheComt^ 
Queen's  Bench  is  stated  in  all  our  books  to  be^tWhq^ 
est  court  of  ordinary  justice  in  criminal  casaB  to^wUkih 
a  writ  of  error  lies  firom  other  criminiJ  courts;  aad  >it  is 
to  that  supremacy,  which  no  other  court  haa^  titudi^he 
e£Pect  of  its  coming  into  any  county  is  to  be  attributodL  — 
Whether  the  justices  in  eyre  had  any  such  superiofitgr* 

so  as  to  produce  the  same  effect^  may  be  doubted.    Tk» 

^  same  reason  does  not  apply ;  and  the  passages  in  the 
4th  Inst.  p.  185,  and  in  Bxooke'a  Abridgment,  Juin0-« 
diction,  pL  116,  are  not  very  satis&otory  on  the  point} 
and  it  is  in  no  way  material  to  the  present  inqwyr 
unless  justices  under  commissions  of  aasiase,  oyer  ^n4 
terminer,  and  general  gaol  delivery,  have  in  alt  resppotv 
the  same  authority  as  justices  in  *eyre  had,  wludi^(is 
nowhere  distinctly  laid  down.  The  justices  under  sooh 
commissions  are  indeed,  in  some  sense,  a  court  superior 
to  that  of  the  sessions  of  the  peace ;  they  have  larger 
jurisdiction ;  and  the  justices  of  the  peace  are,  by  their 
commission,  directed  to  consult  them  in  weighty  mat- 
ters, and  are  also  required  to  attend  them  at  the  holding 
of  the  assizes,  popularly  so  called.  But  the  judges  of 
assize,  &c.  are  not  a  court  of  error  or  superior  court, 
like  the  Court  of  Queen's  Bench,  so  as  to  come,  with 
regard  to  the  court  of  sessions  of  the  peace,  within  the 
principle  ^'  in  pra^sentia  majoris  cessat  potestas  minoris.* 
The  first  ground  of  the  argument,  on  the  part  of  tlie 
prisoner,  therefore  fails. 

With  respect  to  the  second  ground,  it  is  quite  true 
that  the  granting  by  the  Crown  of  a  subsequent  com- 

(a)  9  Rep.  118. 
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mliiMoM-fleterimties  altogether  a  prior  eommission  of  the  1349. 
saknb'  na^urfe.  This  appears^  from  various  authorities, 
and  from  the  2  &:  3  Ph.  &  M.  a  I8>  s.  i,  which  pro- 
indes,  thaift  oommisidons  of  the  peace  and  gaol  defivery 
Hft  -iony  toWn  corporate,  not  being  a  county  in  itself, 
shall' Btaarid>notwidi8tanding  the  granting  of  any  subse- 
qtoolt  similar  commissions  to  justices  of  the  peace  for 
the  shire.  *'  But  a  commission  of  one  nature  doth  not 
supersede  a  comniission  of  another  nature,  as  a  comnus- 
sien  of  oyer  imd  termmer  is  not  repealed  by  a  subsequent 
comtmasion  of  gaol  delivery  or  of  the  peace,  nor  S  con- 
vevso;  for  they  are  of  several  natures  :'*  Hale's  Pleas 
of  liie  CiT>wn(a),  citing  3  Mar.  B.  **  Commission,"  24. 
There  is  also  this  other  passage  cited  from  Brooke,  in 
Hale^s  Pleas  of  the  Crown  (i) :  "  Though  this  be  not  a 
<x>]nmission  of  oyer  and  terminer,  yet,  by  the  opinion  of 
Bh)oke,  Commiroion,  8,  a  commission  of  oyer  and  ter- 
miner in  the  county  determines  the  assignavimus  of  the 
commission  of  the  peace  ad  audiendum  et  terminandum ; 
•qaod  qmere :"  so  that  Lord  Hale  doubts  the  authority. 
Now,  the  commissions  of  oyer  and  terminer  and  general 
gaol  delivery,  from  time  to  time  directed  by  the  Crown 
to  tiie  judges  and  others,  are  not  in  their  nature  similar 
to  the  commissions  of  the  peace  under  which  courts  of 
eeanons  are  held.  It  is  true  that  the  latter  contain  a 
power  to  hear  and  determine,  among  many  other  powers 
which  are  not  included  in  theformer;  but  the  commissions 
of  the  peace  are  permanent,  intended  to  continue  diying 
IheKing^B  reign,  unless  new  commissions  of  the  peace 
of  precisely  the  same  nature  are  issued ;  whereas  those 
of  oyer  and  terminer  and  general  gaol  delivery  are  in- 
tended only  for  particular  occasions,  and  in  their  very 
nature  limiied  in  duration.     If  the  commission  of  oyev 


(a)  Vol.  2,  p.  26.  (h)  Vol.  2,  p.  47. 
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1849.       ^^^  terminer  operates  at  all  on  the  oommisaionA^of 
peace,  it  must  do  bo,  not  by  way  of  suspension^  for 


Smith 


v.  no  authority  is  shewn,  but  by  way  of  detemiiiatioii  of 


The^uiBN. 


80  much  of  thecomnnssion  of  the  ^eaoe  as  gives  pc^< 
to  hear  and  determine-^an  operation  which  woidd 
most  inconvenient,  and  which  has  never  been  anpposMi^K. 
-to  prevail ;  for  it  would  require  new  commissiofis  of 
peace  to  be  issued  after  every  asaze — a  thing:  nam 
heard  of  or  alluded  to  in  out'  books.  The 
of  gaol  delivery  cannot  operate  by  way  of  deteroinatidi^  ^ 
because  the  commission  of  the  peace  does  not  assigBifa^ 
justices  to  deliver  the  gaol ;  and  so  there  isno  apthtrit^y 
in  the  justices  to  be  determined  by  such  iwniiiiiiiinhw^ 
Neither,  for  the  same  reason,  can  jit  operate  by  w«f  i^^ 
sujspension.  '  :       » 

The  truth  seems  to  be,  that,  from  the  ihct  of  thl3  ss^Bi^ 
sions  of  the  peace  not  being  held  during  the  assizes,  fa^»  r 
reasons  of  convenience,  a  common  notion  has  prevailc-  ^ 
that  they  cannot  by  law  be  so  held ;  for  which  notio-^:^^ 
we  cannot  find  any  other  sufficient  reason.     Doubtkt-UfflSD 
the  assizes  interfere  sometimes,  in  point  of  time,  with  ihtm    c 
holding  of  the  sessions ;  and  therefore,  4  &  5  Will  ^^B) 
c  47,  was  passed  to  authorise  the  aj^intment  of  isoia^^^ 
other  time  for  holding  the  quarter  sessions  usually  heW^  -^ 
at  Easter.     But  this  may  have  been  for  the  sak&of  09ii^^** 
venience,  without  implying  that  there  arose  any  coiiflii       ^^ 
of  legal  authority.    It  is  true  that  the  commission  o^    ^ 
gaol  delivery  commands  the  judges  to  deliver  the 
of  the  prisoners  therein  being,  and  it  therefore  gives 
an  authority  which  might,  in  fact,  conflict  with  the  ji 
tices  in  sessions  trying  the  prisoners  in  the  gaol  undei^ 
their  commission  of  the  peace.     It  does  not»  however, 
appear  that  there  is  any  law,  or  rule  of  law,  at  present,^'^^  ' 
wliich  ousts  them  of  their  jurisdiction;  and  it  is  with^"^ 
the  strict  law  alone  that  we  have  at  present  to  deal-^  ^' 
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We  are  therefore  brought  to  the  obnciusioii)  that  the 
writ  of  error  cannot  .be  supported,  and  that  our  judg-^ 
ment  must  be  for  the  Crewn« 

£at»  although  we  are  of  opinion  that  there  was  no 
defect  of  jurisdiction,  nor,  indeed,  on  a  txinsideration  of 
all  ihe  circumetanoes,  any  inconvenience  in  holding  the 
aessions,  at  which  the  plaintiff  in  error  was  convicted, 
during  the  time  of  the  assizes,  (for,  in  this  respect,  there 
may  be  an  obvious  distinction  between  a  recorder  and 
the  magistraites  of  a  county),  yet  we  cannot  dismiss  this 
ease  without  expressing  our  opinion,  that  it  would  be 
highly  inconvenient  and  improper,  generally  speddng, 
for  the  magistrates  of  a  county  to  hold  their  sessions 
concurrently  with  the  assizes,  even  in  a  different  part  of 
ihe  county.  Of  course  we  cannot  anticipate  that  they 
would  hold  them  concurrently  at  the  same  place. 

Judgment  affirmed. 


1849. 


Smith 
The  QuKitfK. 


T 


The  Queen  v.  John  Martin.  April  30. 

HE  prisoner,  Martin,  was  tried  with  two  other  pri-  At  the  quarter 
aoners,  named  George  and  Charles  Eades,  at  the  last  ^^o?i)w! 
Dorset  Epiphany  Sessions,  upon  an  indictment  contain-  ■«*» »  recdTer 

•        .         ^  of  itolen  pro- 

ing  counts  charging  George  and  Charles  Eades  with  pertr  was  tried 

m  .I*  1     ai  1         •       ii«'     a«  •      '     on  the  Bame  in- 

aheepstealing,  and  others  charging  Martm  as  a  receiver,  dictment  with 
The  two  Eades  were  found  guilty  on  the  fifth  county  ^a SfolSId ' 
and  Martin  was  found  guilty  on  the  seventh  count,  guilty.   The 

seTenth  county 
on  which  the 
receiver  was 
eonvicted,  alleged  the  receipt  of  the  property  to  he  in  the  county  of  Somerset,  hut  referred 
to  the  eevnt  on  which  the  principals  were  conWcted,  in  the  following  words  :  '*  Being  the 
Mune  property  as  is  mentioned  in  the  fifth  count  of  this  indictment,  before  then  feloniously 
stolen  and  carried  away"  :— 

Heidf  that  the  Court  has  power,  under  the  stat.  II  &  12  Vict  c.  78, 1. 2,  to  hear  ques- 
tioMiresenred  in  arrest  of  judgment. 

Heldf  also,  that  the  indictment  was  bad  in  arrest  of  judgment,  because  no  jurisdiction 
to  try  in  the  county  of  Dorset  appeared  on  the  face  of  the  indictment ;  and  that  such  defect 
not  cured  by  the  stat.  11  &  12  Vict.  c.  46. 
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1849,        Counsel  for  Martin  moved  in  JEurreet  of  jiidgtteat^oB'tlie 

.|^7q^n    gi^und  that,  as  the  property  was  aS^^ed^  itt-AeMreilh 

^.  ^*  county  to  be  receiTed  in  the  county  of '  SodmMbI;  aad 

Martin.  j  ^ 

that  the  said  count  contained  no  rdSereneis  to^he  pfin- 
dpal  felons,  by  whom  the  property  was  Mofea  in  the 
county  of  Dorset,  that  no  jurisdictaoii  to  \xj  in  Dorset 
appeared  on  the  face  of  the  indictment,  either  under  the 
Stat.  7  &  8  Greo.  4,  c  29,  s.  56,  or  the  stat.  11 A  12 
Vict  a  46, 8. 2  (a).     The  court  of  quarter  flerisioMover*  — 
ruled  the  objection,  being  of  opinion  that  tke-'defect 
was  cured  by  the  latter  statute.    The  ineiiiie  itt'-tii 
margin  of  the  indictment  was  Dorsetshire  to  wit.  -  Thi 
fifth  and  seventh  counts  were  as  follows: 

Fifth  count. — And  the  jutots  aforesud^ upoB  their oatt^E^i 
aforesaid,  do  further  present^  that  the  said  George  iSftde=9 


.  I 


(a)  Sect.  2  recites,  ^That,  eoufioted,  or  diall  or  ihsU 

whereas  an  aeceasory  after  the  be  amenable  to  joitioe,  aad  ma; 

fiut  to  felony  can  at  present  be  thereupon  be  punished  &  lik 

tried  only  along  with  the  prin-  manner  as  any  acseesoiy  iffte 

dpal  felon,  or  after  the  princi*  the  fiiet  to  tiM  sams  fi^itlH^  i 

pal  felon  has  been  convicted,  conYictadss  an  accesaoiy  ma; 

and   not  otherwise,  which  is  be  punished,  and  the  offisnie  o 

someUmes  productive  of  a  fkil-  such  peisoa  howsoever 

ure  of  justice  ;*   and  enaota^  may  be  isquirad  o^  trisdy 

"  That,  from  and  after  the  pass-  termined,  aad  punishirf  l)iyjn; 

ingofthisaetyifanypersonBhaU  court  which  shall  have  j 

become  an  accessory  after  the  diction  to  tty' the   priaci; 

fact  to  any  felony,  whether  the  felon,  in  the  same  manner  sa  1 

same  be  a  felony  at  oomroon  the  act,  by  reasoii  i^.  w! 

law  or  by  virtue  of  any  statute  such  person  shall  har^ 

or  statutes,  made  or  to  be  made,  an  aceeaMiy,  had  been 

he  may  be  indicted  and  convict-  mitted  at  the  same  place  as 

ed,  either  as  an  accessory  after  principal  felony;  pioTidad  al- 

the  £iict  to  theprincipal  felony,  waya^  that  no  pecaon  wh^  shall 

together  with  the  principal  fe-  be  once  duly  tried  for  any 

Ion,  or  after  the  conviction  of  ofibnee,  whether  as  an 

the  principal  felon,  or  may  be  after  the  ftct,  or  as 'tea  an' 

indicted  and  convicted  of  a  sub-  stantive  felony,  shaUbe^Iisbli 

■tantive   felony,  whether   the  to  be  i^gain  indicted  or 

principal  felon  shall  or  ahall  for  the  aame  offence." 
not  have  been  been  previously 
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:t  ApdC^fMt^iKades,  on  the  said  18th  day  of  Deoember,  in        1^49^ 


Tha^QiWBK 


riik^^^^Siifes^  of  die  reign  aforeaaid,  withforce  andarms, 

hfU  tWiFPyirfM'SharbcHfne  aforesaid}  inthe  county  ofDor-  v7 

if9ai()e» vgood^  and:  chattels  of  the  sa^  Henry  Ensor, 

:  -Jkm  and  rtbere  &lonioi;sly  did  steals  take>  and  drive 

-iE»W^9>«gft{nit  tl^focxn  of  the  statute  in  such  cjise  made 

I  and  proyidedy^  and  against  the  peac€i  of  oursudlad^the 

T^^^^aBb^-^yc^wntM^ -dignity,  .    ^ 

;   ;  t  |^4pt|^  ,oounL-^  And  the  juix>ra«f9re8ai(^  «^ 

.  ioath  aibr^paid)  do  further  proaent^  that  the  said  John 

.::$[artinron  the  said  18th  day  of  Decemb^in  thel^welfih 

year  of  the  reign  afaresaidy  mth  force  and^urms,  at  the 

IMunsh  of  Trent^  in  the  county  of  Somerset^  one  wether 

.  lahtepy  of  the  price  of  20s.,  (being  the  same  property  as 

is  mentioned  in  the  fifth  count  of  this  indictment),  of 

the  cattle,  goods,  and  chattels  of  the  said  Henry  JSnsor, 

.  before  then  feloniously  stolen,  tak^,  and  carried  away, 

t 'feloniously  did  receive  and  have,  he,  the  said  John 

'Maitin^'  then  and  there  well  knowing  the  said  cattle, 

goods,  and  chattels  last  aforesaid  to  have  been  f elo- 

.nimisly  stolen^  taken,  and  carried  away,  against  the 

ibmf  of  th6>  statute  in  such-  case  made  and  provided, 

and  agamst  Ite  peace  of  ottr  sud  lady  theQoeen,  her 

erownl^)d  digmty. 

^o^,  for.  the  prosecution. (a).~The  stat  11  &  12 
l?lct  c  .78,  gives  power  to  reserve  for  the  consideration 
of  this  Court  any  question  whidh  shall  have  arisen  on 
Ae  trial ;  and  it  may  be  doubtAd  how  far  that  includes 
an  ol^eotion  which  appears  ot  the  record,  and  which 
.  3ni|^t  be  decided  by  a  writ  of  error*  A  dedsion  of  this 
<  'Court  would  not  prevent  a  writ  of  error  being  brought 
afterwards,    [W/cfe,  C.  J.— I  think  the  word  "trial" 


'n 


(a)  No  one  appeared  <Ma  behalf  of  Uie  prisonec* 
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flection  of  the  statote  expiienlj  giTB*  the  OourtpoiM 
9."  to  anrest  the  judgment.]  The  indiotmeni  is!£nuMd 
^^^'^"^'  under  the  stat.  11  A  12  Vict,  a  4ft,  the  pteamble^ 
which  ehewB,  that  it  was  intended  to  felax-iit  aome  de^ 
gree  the  technical  itiietness  of  crinnnal  proeeedingB^  and 
to  give  greater  fadlitieB  for  tfjing  aooesBoriea  aftar  ihe 
fact,  than  existed  bj  the  staft  7  &  80eow4>ail9»a.S6«, 
and  by  the  2nd  section  it  ia  provided,  that  tfae  ctham-^ 
Tecdving  may  be  ilied  where  the  |btec](Ail  ma^  be'titod, 
in  the'sune  tfnamier  ar  if  the  act  of  reoeitdi^  liad  bMi 
eotmmtted  at  the  tmno  ]daoe  as  tiie  principal  felony. 
The pxisoner  was tiied  in  thesame indietment^iBfrfth 'titst 
-prindpals,  who  wet*e  foond  gnUty  on  ^  fifth  cooat, 
whieh-eharged  them  with  sheepsteating^  in  Ae^  comrty 
of  Dorset  ;*  and  the  seventh  coont  alleges  thei^eoaqpit  ef 
property  h»  ^the  conhty  of  Somerset,  theie  stated  toife 
the  same  pr(^)erty  as  is  mentioned  in  the  fiftit-  Oomit  ^ 
this  indictment  before  then  feloniously  stolen  and  ear- 
aned  away.  In  Regina  v.  Waters  {a\  in  an  indictment 
for  murder,  the  first  count  named  the  age  of  the  diiU 
murdered,  and  the  Court  held,  that  die  words  of  refer- 
ence in  the  second  count,  ^^so  bom  as  aferesaid,"  did 
not  incorporate  the  age  of  the  chikL  In  thn  case,  die 
words  of  reference  are  stronger,  aided  as  they  are  by 
the  provisions  of  the  stat  1 1  &  12  Vict  c  46.  [  JfUdt^ 
CL  J.-r-^The  words  of  reference  in  the. seventh  count 
can  only  relate  to  the  description  of  property  etden. 
That  covnt  purports  to  charge  the  prisoner  asan  aoosB^ 
sory  after  the  faot^  but  it  does  not  allege  who  the^pritt- 
cipals  were,  or  when  or  where  the  pn^rty  was  steiea*] 
In  jBar  v.  Goff  (b),  a  murder  was  charged:>to  have  been 
committed  in  one  coonty,  and  the  trial  toot  {daoe  in 
the  next  adjoining ;  but  it  was  held,  it  need  not  be  al* 

(a)  1  D^fi.  ex.  SoQ ;  18  L.  J.,  M.  C,  63.  '  (b)  Rass.  &  R.  179. 
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leged  in  the  indictment  that  such  cdunty  was  the  next  1849. 
a^joinii^  to  the  one  in  whidi  the,  murder  vraa  commit-  j^e  Quksn 
t«d.  In  Jdex  y.  Jame^  («),  It  was  held^  that  in  an  in-  ,,  ^' 
diotment  for  forgery  under  the  8tat  11  Greo.  4  &  1  WUL 
4»  c  66,  Q,  24»  an  all^ation  in  the  incUctment>  that  ihe 
poboner  wao  in  custody  where  he'was  tried,  wa0  lield 
not  to  be  necessary.  Pattesm,  J^$  4bere  0aid«  5^The 
offence  may  be  Iidd  wJbere  rthe  offence  did  not  arisen .  I 
think,  that  proving  the  party  in  custody  here  is  sbffi- 
oient."  For  tbe  purpoees  of  this  argumcait,  it  must 
now  be  tiJ^en,  that  evidence  was  given  at  the  tidal  to 
flhew  that  the  prisoner  was  accessory  to  a  felony  com* 
mitted  in  Dorsfet^  In.  Itm  v«  Loader  {b),  tried  before 
JHolfe,  B.|  a  prisoner,  under  the 2^3  Yiet*  c  82,  .was 
tried  in  Dorset  for  a  larceny  committed  in  a  detached 
portion  of  Somerset,  and  the  indictment  did  not  allege 
that  the  prisoner  was  .in  Dorset^  or  that  he  was  eoo^ 
mitted  by  a  magistrate  ckf  that  county.  Jtex  v.  JFraser  {a), 
a  case  of  bigamy,  is  a  decision  the  other  way ;  but  that 
case  peems  to  form  an  exception  to  the  cases  cited.  The 
atnt  7  Geo.  4»  c*  64,  s.  20,  jnovides,  that,  where  a 
Court  shall  appear,  by  the  indiotmenty  to  have  jurisdic- 
tion over  the  offence  the  want  of  a  perfect  or  prop^ 
venue  is  cured  by  verdict* 

Wilde,  C.  J.-^I  do  not  entertain  any  reasonable 
doubt  on  this  point.  It  appears  to  me,  that  the  convic- 
tion on  the  sevenlh  count  of  this  indictment  cannot  be 
supported*  It  is  necessary  that  the  count  which  charges 
the  priaoner  mth  being  a  receiver,  should  shew  juris- 
diction on  the  face  of  it ;  and  unless  that  does  appear, 
jurisdiction  cannot  be  givep  by  proof  of  facts  diundi. 
In  Rex  V.  James  {d),  the  offence  of  forgery  was  alleged, 

(a)  7  C.  &  P.  563.  (Ed.  1845). 

(6)  2  Rusb.  C.  L.  122,  (Ed.         (c)  1  Mood.  C.  C.407. 
1843),  and  liick.  Q.  S.  21t),        (c^)  7C.&P.d5d. 
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1849.        ^^  ^6  f<^^  of  the  indictment,  to  have  been  oonumtted 

J!     "  in  the  county  where  the  indictment  was  preferred,  and 

V.  the  forgery  was  proved  to  have  taken  place  out  of  that 

•fJt  JL  B  f  I  ft 

county ;  but  that  was  done  under  the  «tat.  11  Geo.  4  & 
1  WilL  4,  a  66,  8.  24,  which  gives  jurisdiction  to*  the 
county  where  the  offender  is  apprehended  or  in  oostody, 
the  same  as  if  the  offence  had  been  committed  there. 
That  case  is  clearly  distinguishable  from  thef  present, 
where  the  prisoner  is  tried  in  Dorset  upo^saii;  indict^ 
ment  charging  him  with  receiving  stolen  property  in 
the  county  of  Somerset,  it  not  appearii^  by  the  ,iiidict- 
ment,  who  the  principals  were,  or  when  qk  vfh&xf  the 
property  was  stolen.  There  is,  there£c»re,  on  tbie  faoe 
of  this  indictment,  a  total  want  of  jurisdiction  to  trytthe 
prisoner  in  the  county  of  Dorset.  We  ar^  asked,  whe- 
ther this  indictment  is  bad  in  arrest  of  judgment^  and 
we  are  of  opinion  that  it  is;  and  we  cannot,  therefor^ 
take  any  notice  of  any  facts  proved  at  the  triaL   •  <  ^  -  r  , . 


SoLFE,  B. — ^I  am  entirely  of  the  same  opinion^  A 
case  tried  before  me,  of  Rex  v.  Loader  (a),  has  been 
referred  to :  I  have  no  very  distinct  recollection  of  the 
circumstances  of  that  case,  but  it  does  not  appear  to 
me  to  affect  the  present  case,  where  the  indictment  to* 
tally  fails  to  sliew  any  jurisdiction  to  try  the  prisoner  in 
the  county  of  Dorset. 

WioHTMAN,  J.,  Cbesswell,  J.,  and  Platt,  R,  con- 
curred. 

Conviction  reversed. 

(a)  2  Rubs.  C.  L.  122,;(Ed.lB4d^  and  Dick.  Q..  S. 210 (Ed.  1945) 
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Rbqina.47.  WnxiAM  Wood,  April  20. 

JtmS  was  a  case  reserved  by  Mr.  Baron  Parke,  at  ifapergonfindi 
the  last  lii^^ses  for  Huntingdoii.     The  facts  appear  in  ?™JJ?*^^® 

the  following  statement :«—  loit,  or  are  rea- 

■   ,      ,  tonably  lup- 

"    '   '    '  posed  by  him  to 

«^ The  piMdner  was  tried  before  me  at  the  last  assizes,  ^^^^^,' 
at  Huntingdon',  for  stealing  a  bank  note.  *te  them,  with 

^  He  fbtiEnd  the  note,  which  had  been  accidentally  uke  the  entire 
dropped,  on  the  Mgh  rbad.  There  was  no  name  or  mark  ^<^^I^w  be- 
on  it  indi^tin?  who  was  the  owner,  nor  were  there  any  ^^^Sf  ^^«n 

°  ,  '       ,  •'    he  takes  them, 

ciroutnsttmces  attending  the  finding  which  would  enable  that  the  owner 
him  to  discover  to  whom  the  note  belonged  when  he  pick-  foand,  it  is  not 
cd  it' tip,=  nor  had  he  any  reaison  to  believe  that  the  owner  ^*^"fo„„j  ^ 
kiiew  where  to  find  it  again.    The  J)ri8oner  meant  to  banknote  in 

.         •  «•  iiafv*  /ni       ^*  highway, 

appropriate  it  to  his  own  nse  when  he  picked  it  up.  The  and  took  it  with 
day  after,  and  before  he  had  disposed  of  it,  he  was  in-  Jl^^  i?K" 
formed  that  the  prosecutor  was  the  owner,  and  had  o^^;*®;   The 

*  \  note  had  no 

dropped  it  accidentally.     He  then  changed  it  and  ap->  name  or  mark 
propriated  the  money  taken  to  his  own  use.    The  jury  which  he  could 
found  that  he  had  reason  to  beHeve,  and  did  believe,  it  |i'*,S'oS^^^nor 
to  be  the  prosecutor's  property  before  he  thus  changed  '"^  ^^^  "^y 

•^  *^        circumstance 

the  note*  attending  the 

'^  I  directed  a  verdict  of  gnilty,  intimating  that  I  should  aWe'him  to"" 
reserve  the  case  for  further  consideration.     Upon  con-  }^?^.  ^  ^}^^ 

^  it  belonged.  A. 

ferring  with  my  Brother  Maule,  it  seemed  to  us  that  changed  the 
the  original  tiding  was  not  felonious,  and  that,  in  the  pmtedthe 
subsequent  disposal  of  it,  there  was  no  taking,  and  ^^**,3tcr 
therefore  I  declined  to  pass  sentence,  and  ordered  the  heknewtbat  it 

,      ,.     ,  .        .  .  belonged  to  the 

prisoner  to  be  discharged  on  entering  into  his  own  re-  prosecutor  :— 

.  .  1  ,1   J  JTe/if,  that  ht 

cc^isance  to  appear  when  called  upon.  ^^b  not  guilty 

"  I  request  the  advice  of  the  judges."  of  larceny. 

J.  Pabke. 

• 

Parke,  B.  now  delivered  the  judgment  of  the  Courts 
This  case  was  reserved  by  me  at  the  last  Huntingdon 
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1849.  assises.  It  wa&  not  argued  by  connaely  but  the  judges 
who  attended  the  sitting  of  the  court  after  the  last  temi, 
namely^  the  Lord  Chief  Baron^  JPaUeson^  J,,  Bolfe,  Bi» 
Cresswell,  Williams,  CoUmami  Jb.^  and  jRciTt^  &>lgafl 
it  much  consideration  on  account  of  its  in]^x»?taiuie,'aiid 
the  frequency  of  the  occurrenee  of  cases  in  somed^cee 
similar  in  the  administration  of  the  criminal  law,  and 
the  somewhat  obscure  elata  of  the  «athoritiea-upo&  it 

In  order  to  constitute  the  crime  of  laroetiyyMthere 
must  be  a  taking  of  the  chattel  of  lanodKcammd^i- 
randi,  and  agmnst  the  will  of  the  owners     This  is  nbi 
the  full  definition  of  larceny,  bat  so  nnlch  only  of  ittf 
is  necessary  to  be.  refenied  to  for  ibe  present-purpdbe. 
By  the  term  '<  animuafurandi''  is  tobeimderatood'tfa^* 
tention  to  take^  not  a  particular  temporary,  butanr'^n-' 
tire  dominion  over  the  chattel^  without  a  colour  of  ii^it- 
As  the  rule  of  law,  founded  on  justice  and-reasoti,  i 
that  actus  non  fiicit  reum  niu  mens  sit  rea,  the  guilt 
the  accused  must  depend  on  the  circumstances  as  they    "* 
appear  to  him,  and  tlie  crime  of  larceny  cannot  be  com 
mitted  unless  the  goods  taken  appear  to  have  an  owner, 
and  the  party  taking  must  know  or  believe  that 
taking  is  against  the  will  of  that  owner.    In  the  earlies 
times,  it  was  held,  that  chattels,  which  were  apparent! 
without  an  owner,  nullius  in  bonis,  could  not  be  the 
subject  of  larceny.     Stamford,  one  of  the  old  authorities 
on  criminal  law,  who  was  a  judge  in  the  reign  of  Philip 
&  Mary,  says,  b.  1,  c  16,  "  treasure  trove,"  "wreck  o1 
the  sea,"  **  waif  or  stray,"  taken  and  carried  away,  is  not 
felony,  quia  dominus  rerum  non  apparet,  ideo  cujus  sunt 
incertum  est ;  for  this  he  quotes  Fitz.  Abr.  Coron.  p. 
187,  265.     These  passages  are  taken  from  22  Ajss.  99, 
22  Ed.  3,  and  mention  only  ''treasure  trove,"  ** wreck," 
and  "  waif,"  and  Fitz.  says  the  punishment  for  taking 
such  is  not  the  loss  of  life  or  limb.    The  passage  in  3 
Inst.  108,  goes  beyond  this.   Lord  Coke  mentions  three 
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cnrcutnstflticea  oa  material  in  laroenj:  first,  the  taking  1049^ 
muBt  be ^felonioiiB,  which  he  explains;  secondly,  it 
mdst  be'im  ictu&l  taking,  which  he  also  eJspkdna;!  and^ 
Hmdly,'  it  is  not  by  ti^ver  or  finding.  He  then  pro- 
oeeds  arfbllows:  *'If  one  lose  his  goods,  and  another 
find  tfaem,  thongh  he  convert  them  animo  furandi  to  his 
own  tt8e$  yet  it  is  no  larceny^  for  the  first  takihgis 
lawful.  60^  if  one  find  treasure  trove^  or  wtdf,  or  stray,' 
(here  wreck  is  omitted,  and  stray  is  introduced),  and 
convert  them  ut  suprit,  it  is  no  larceny,  both  in*  respect 
of  the  finding  and  diat  dominus  rerumnoni^areti-^ 
The  only  authority  given  is  that  before  mentioned^  ^2 
Ass.  90,  Fitz.  Abr.  Coron.,  265,  22  Ed.  3. 

Now,  treasure  tarove^  and  waif,  seem  to  be  subject  to 
a  difierent  construction  from  goods  lost.  Treasure  trove 
is  properly  money  supposed  to  have  been  hid  by  some 
owner  since  deceased,  the  secret  of  the  deposit  having 
perished,  and  therefore  belongs  to  the  Crown ;  as  to  waif, 
tiie  original  owner  loses  his  right  to  the  pnoperty  by 
neglecting  to  pursue  the  thief.  The  very  circumstances 
under  which  these  are  assumed  to  have  been  taken  and 
converted,  shew  that  tliey  could  not  be  taken  from  any 
one,  there  being  no  owner.  Wreck  and  stray  are  not 
exactly  on  the  same  footing  as  treasure  trove  and  waif; 
wreck  is  not  properly  so  called  if  the  real  owner  is 
known,  and  it  is  not  forfeited  until  after  a  year  and 
a  day. 

The  word  ^^  estray "  is  used  in  the  books  in  diffarent 
senses,  as  maybe  seen  in  Com.  Dig.,  ^^  Wai£s,"  F.,  where 
it  is  used  in  the  sense  of  cattle  forfeited  after  beii^  in 
a  manor  one  year  and  one  day  without  challenge,  aftev 
being  pTOclaimed,where  the  property  vests  in  the  Crown, 
or  its  grantee  of  estrays,  and  iJso  of  cattle  straying  in 
the  manor  before  they  are  so  forfeited.  Blackstone,' 
voL  2,  519,  Stephens'  edit.,  defines  estrays  to  be  ^^such 
valuable  animals  as  are  found  wandering  in  any  manor 
or  lordship,  and  no  man  knowet^  the  owner  of  them,  in 
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1849.        which  case  the  law  gives  them  to  the  soverdgn.*    Ii 
the  passage  in  Stamford,  no  doubt  the  word  is  osed 
not  exdusively  in  the  former  sensci  but  generally,  as 
all  stray  cattle  not  seized  by  the  lord*    Now, 
trove  and  waif,  properly  so  called,  are  clearly  bona  va- 
cantia nullius  in  bonis,  and  but  for  the  prerogative 
would  belong  to  the  first  finder  absolutely.  '^  Habc  qi 
nullius  in  bonis  sunt,  olim  fuerunt  inventoiis  de  jui 
naturali,jamefficiunturprincipisde  jure  gentium."  Brae- 
ton,  lib.  i,  c  12.     *^  Wreck  and  stray,"  in  the  sense  wi 
ascribe  to  those  words,  are  not  in  the  same  utuatioi 
for  the  right  of  the  owner  is  not  forfeited  until  the  eni 
of  a  year  and  a  day.     But  Lord  Coke,  in  Qmsiabl^^^i 
ccue^  5  Co.   108  a,   treats  wreck  also  as  nullius  i: 
bonis,  and  estrays  animalia  vagantia  he  terms  vacant 
because  none  claims  the  property.    Wreck  and  estraj 
however,  before  seizure,  closely  resemble  goods  lost, 
which  the  owner  has  not  the  actual  possession, 
afibrd  an  analogy  to  which  Lord  Coke  refers  in  the 
sage  above  cited. 

Whether  Lord  Coke  means  what  the  language 


first  sight  imports — that  under  no  circumstances  coul*^    -•^ 
the  taking  of  goods  really  lost  and  found  be  larceny,  L^^  ^ 
not  clear ;  but  the  passage  is  a  complete  and  satisfactory 
authority,  that  a  person  who  finds  goods  which  are 
may  convert  them  animo  furandi  under  some  circum- 
stances, 80  as  not  to  be  guilty  of  larceny.     The 
reasons  assigned  by  him  are,  that  the  person  taking  ha^- 
a  right,  in  respect  of  the  finding,  and  also,  that  thej^^^^^ 
are  ap])arently  without  an  owner,  '^dominus  rerum  no 
apparet,"  ''an  owner,"  or  "the  owner,"  does  not  appear.— 
The  first  of  these  reasons  has  led  to  the  opinion  that^'  -^ 
the  real   meaning  of  Lord  Coke  was  not  that  every 
finder  of  lost  goods,  who  takes  animo  furandi,  is  not 
guilty  of  felony  ;  but  that,  if  one  finds  and  innocently 
takes  possession,  meaning  to  keep  for  the  real  owner* 
and  aflerwnrds  changes  his  mind  and  converts  to  his 
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own  use,  be  is  not  a  felon;  on  the  principle  that  Lord  1349, 
Coke  had  previously  laid  down,  that,  ^^  the  intent  to 
steal  must  be  when  the  thing  stolen,  cometh  to  his 
possession,  for  if  he  hath  the  possession  of  it  once  law- 
fidly,  though  he  hath  animuni  furandi  afterwards,  and 
carryeth  it  away  afterwards,  it  is  no  larceny;"  and 
Lord  Coke  also  cites  Glanvil,  ^^Furtum  non  est  ubi 
initium  habet  detentionis  per  dominum  rei." 

It  is  said,  therefore,  that  the  case  of  finding  is  an  in- 
stance of  this — ^beginning  with  lawful  title,  which,  sub- 
sequently, cannot  become  a  felony  by  subsequent  con- 
version ;  but,  if  it  be  originally  taken,  not  for  the  true 
owner,  but  with  intent  to  appropriate  it  to  his  own  use, 
it  is  a  felony ;  and  of  this  opinion  the  commissioners  for 
the  amendment  of  the  criminal  law  appear  to  have  been, 
as  stated  in  their  first  report  This  opinion  appears  to 
us  not  to  be  well  founded,  for  Lord  Coke  puts  the  case 
of  lost  goods  on  the  same  footing  as  waif  and  treasure 
trove,  which  are  really  bona  vacantia,  goods  without 
an  owner,  and  with  respect  to  which,  we  apprehend, 
that  a  person  would  not  be  guilty  of  larceny  though  he 
took  originally  animo  furandi,  that  is,  with  the  intent 
not  to  take  a  partial  or  temporary  possession,  but  to 
usurp  the  entire  dominion  over  them ;  and  the  previous 
observations  have  reference  to  cases  in  which  the  ori- 
ginal possession  of  the  chattel  stolen  is  with  the  consent 
of,  or  by  contract  with,  the  owner.  But  any  doubt 
on  this  question  is  removed  by  what  is  said  by  Lord 
Haky  1  P.  C.  506.—"  If  A.  find  the  purse  of  B.  in  the 
highway,  and  takes  it  and  carries  it  away,  and  hath  all 
the  circumstances  that  may  prove  it  to  be  done  animo 
furandi,  as  denying  or  secreting  it,  yet  it  is  not  felony; 
the  like  in  case  of  taking  of  a  wreck  or  treasure  trove 
(citing  22  Ass.  99),  or  waif  or  stray."  Lord  Hale 
clearly  considers,  that,  if  lost  goods  are  taken  originally 
animo  furandi,  in  the  sense  above  mentioned,  the  taker 

VOL.   III.  T  T  N.  8.  c. 
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1949.        is  not  a  felon ;  and  when  it  is  considered,  that,  by  the 
common  law,  larceny  to  the  value  of  above  twelve 
pence  was  punishable  by  death,  and  that  the  quality  of 
the  act,  in  taking,  animo  furandi,  goods  from  the  posses- 
sion of  the  owner,  differs  greatly  from  that  of  taldng 
them  when  no  longer  in  his  possession,  and  quasi  deie- 
lict,  in  its  injurious  effects*  on  the  interests  of  sodetj 
(the  true  ground  for  the  punishment  of  crimes),  it  is 
not  surprising  that  such  a  rule  should  be  established; 
and  it  is  founded  in  strict  justice,  for  the  cases  of  ab- 
straction of  lost  property  being  of  rare  occurrenoe 
when  compared  with  the  frequent  violations  of  j^Topertj 
in  the  possession  of  an  owner,  there  was  no  need  of  so 
severe  a  remedy,  and  the  civil  remedy  might  be  deemed 
amply  sufficient.     Hawkins,  Book  i,  c  33,  s.  3,  8Kp, 
^^  Our  law,  which  punishes  all  thefl  with  death,  if  the 
thing  stolen  be  above  the  value  of  twelve  pence,  and 
with  corporal  punishment  if  under,  rather  chooses  to 
deal  with  them  as  civil  than  criminal  offences,  perh^fl 
for  this  reason,  in  the  case  of  goods  lost,  because  the 
party  is  not  much  aggrieved,  where  nothing  is  taken 
but  what  he  had  lost  before."     It  cannot,  indeed,  be 
doubted,  that,  if  at  this  day  the  punishment  of  desth 
was  assigned  to  larceny,  and  usually  carried  into  e£M 
the  appropriation  of  lost  goods  would  never  have  been 
held  to  constitute  that  offence,  and  it  is  certain  that  the 
alteration  of  pimishment  cannot  alter  the  definition  of 
the  offence.     To  prevent,  however,  the  taking  of  goods 
from  being  larceny,  it  is  essential  that  they  should  be 
presumably  lost,  that  is,  that  they  should  be  taken  in 
such  a  place,  and  under  such  circumstances,  as  that  the 
owner  would  be  reasonably  presumed  by  the  taker  to 
have  abandoned  them,  or  at  least  not  to  know  where  to 
find  them.     Therefore,  if  a  horse  is  found  feeding  on 
an  open  common,  or  on  the  side  of  a  public  road,  or  a 
watch  found,  apparently  hidden,  in  a  hay-stack,  the 
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« 
taking  of  these  would  be  larceny,  because  the  taker  had        1949, 

no  right  to  presume  that  the  owner  did  not  knojr  where  "^  ^  -^ 
to  find  them,  and,  consequently,  had  no  right  to  treat  ^v. 
them  as  lost  goods.  In  the  present  case  there  is  no 
doubt  that  the  bank  note  was  lost :  the  owner  did  not 
know  where  to  find  it.  The  prisoner  reasonably  be- 
lieved it  to  be  lost  He  had  no  reason  to  know  to 
whom  it  belonged ;  and  therefore,  though  he  took  it 
with  the  intent,  not  of  taking  a  partial  or  temporary, 
but  the  entire  dominion  oyer  it,  the  act  of  taking  did 
not,  in  our  opinion,  constitute  the  crime  of  larceny. 
Whether  the  subsequent  appropriation  of  it  to  his 
own  use,  by  changing  it,  with  the  knowledge  at  that 
time  that  it  belonged  to  the  prosecutor,  does  amount  to 
that  crime,  will  be  afterwards  considered. 

It  appears,  however,  that  goods  which  do  fall  within 
the  category  of  lost  goods,  and  which  the  taker  justly 
believes  to  have  been  lost,  may  be  taken  and  converted 
so  as  to  constitute  the  crime  of  larceny,  when  the  party 
finding  may  be  presumed  to  know  the  owner  of  them, 
or  there  is  any  mark  upon  them  presumably  known  by 
him,  by  which  the  owner  can  be  ascertained.  Whether 
this  is  a  qualification  introduced  in  modem  times,  or 
which  always  existed,  we  need  not  determine.  It  may 
have  proceeded  on  the  construction  of  the  reason  of  the 
old  rule — quik  dominus  rerum  non  apparet  ideo  cujus 
sunt  incertum  est,  and  the  rule  is  held  not  to  apply 
when  it  is  certain  who  is  the  owner ;  but  the  authorities 
are  many,  and  we  believe  this  qualification  has  been 
generally  itdopted  in  practice,  and  we  must,  therefore, 
consider  it  to  be  the  established  law.'  There  are  many 
reported  cases  on  this  subject :  some,  where  the  owner 
of  the  goods  may  be  presumed  to  be  known,  from  the 
circumstances  under  which  they  are  found.  Amongst 
these  are  mentioned  the  cases  of  articles  left  in  hackney 
coaches  by  passengers,  which  the  coachman  appropriates 
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1849.  ^  ^^  ^^^  ^^'  ^^  ^  pocket-book  found  in  a  coat  sent  to 
a  tailor  to  be  repaired,  and  abstracted  and  opened  bj 
him.  In  these  cases  the  appropriation  has  been  held 
to  be  hurcenj.  Perhaps  these  cases  might  be  classed 
amongst  those  in  which  the  taker  is  not  justified  in 
concluding  that  the  goods  were  lost,  because  there  is 
little  doubt  he  must  have  believed  that  the  owner 
would  know  where  to  find  them  again,  and  he  had  no 
pretence  to  consider  them  abandoned  or  derelict  SonDt 
cases  appear  to  have  been  decided  on  the  ground  of 
bailment,  determined  by  breaking  bulk,  which  would 
constitute  a  trespass :  as  Wynne^s  case  (a).  But  it  seems 
difficult  to  apply  that  doctrine  which  belongs  to  bail- 
ment, where  a  special  property  is  acquired  by  contract, 
to  any  case  of  goods  merely  lost  and  found,  where  a 
special  property  is  acquired  by  finding.  The  appro- 
priation of  goods  by  the  finder  has  also  been  held  to  be 
larceny,  where  the  owner  could  be  found  out  by  some 
mark  on  them,  as  in  the  case  of  lost  notes,  dieques,  or 
bills,  with  the  ovnier's  name  upon  them. 

This  subject  was  considered  in  the  case  of  Merry  t. 
Green  (6),  in  which  the  Court  of  Exchequer  acted  upon 
the  authority  of  these  decisions ;  and,  in  the  aigoment 
in  that  case,  difficulties  were  suggested,  whether  tbe 
<;rime  of  larceny  could  be  committed  in  the  case  of  a 
marked  article — a  cheque,  for  instance,  with  the  name 
of  the  owner  on  it,  where  a  person  originally  took  it  up, 
intending  to  look  at  it  and  see  who  was  the  owner,  and 
then,  as  soon  as  he  knew  whose  it  was,  took  it  animo 
furandi;  as,  in  order  to  constitute  a  larceny,  the 
taking  must  be  a  trespass :  and  it  was  asked  when,  in 
such  a  case,  the  trespass  was  committed  ?  In  answer 
to  that  inquiry,  the  dictum  attributed  to  me  in  tbe 
report  was  used,  that,  in  such  a  case,  the  trespass  must 

(a)  2  East,  P.  C.  664.  (5)  7  M.  &  W.  623. 
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be  taken  to  have  been  committed,  not  when  he  took  it  1849. 
up  to  look  at  it  and  see  whose  it  was,  but  afterwards, 
when  he  appropriated  it  to  his  own  use  animo  furandi. 
It  is  quite  a  mistake  to  suppose,  as  Mr.  Greaves  has 
done,  (in  Kuss.  on  Crimes,  vol.  2,  p.  14),  that  I  meant 
to  lay  down  the  proposition  in  the  general  terms  con- 
tained in  the  extract  from  the  report  of  the  case  in  7  M. 
&  W.,  which,  taken  alone,  seems  to  be  applicable  to 
every  case  of  finding  unmarked,  as  well  as  marked  pro- 
perty. It  was  meant  to  apply  to  the  latter  only.  The 
result  of  these  authorities  is,  that  the  rule  of  law  on  this 
subject  seems  to  be,  that,  if  a  man  find  goods  that  have 
been  actually  lost,  or  are  reasonably  supposed  by  him  to 
have  been  lost,  and  appropriates  them,  with  the  intent 
to  take  the  entire  dominion  over  them,  really  believing, 
when  he  takes  them,  that  the  owner  cannot  be  found,  it 
is  not  larceny ;  but,  if  he  takes  them  with  the  like 
intent,  though  lost,  or  reasonably  supposed  to  be  lost, 
but  reasonably  believing  that  the  owner  can  be  foimd, 
it  is  larceny. 

In  applying  this  rule,  as,  indeed,  in  the  application  of 
all  fixed  rules,  questions  of  some  nicety  may  arise ;  but 
it  will  be  generally  ascertained  whether  the  person  ac- 
cused had  reasonable  belief  that  the  owner  could  be 
found,  by  evidence  of  his  previous  acquaintance  with 
the  ownership  of  the  particular  chattel,  the  place  where 
it  is  found,  or  the  nature  of  the  mark  upon  it  In  some 
cases  it  would  be  apparent;  in  others,  appear  only  after 
examination.  It  would  probably  be  presumed,  that  the 
taker  would  examine  the  chattel,  as  an  honest  man 
ought  to  do,  at  the  time  of  taking  it ;  and,  if  he  did  not 
restore  it  to  the  owner,  the  jury  might  conclude  that  he 
took  it,  when  he  took  complete  possession  of  it  animo 
furandi.  The  mere  taking  it  up  to  look  at  it,  could  not 
be  a  taking  possession  of  the  chattel. 

To  apply  these  rules  to  the  present  case:  the  first  taking 
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1849.        did  not  amoant  to  larceny,  becaoae  the  note  was  really 
loBty  and  there  was  no  mark  on  it,  or  other  circomstance) 
to  indicate  then  who  was  the  owner,  or  that  he  might 
be  found,  nor  an  j  evidence  to  rebut  the  presumptian 
that  would  arise  from  the  finding  of  the  note  as  proveA) 
that  he  believed  the  owner  could  not  be  found;  am^l 
therefore,  the  original  taking  was  not  felonious;  and,  mi 
the  prisoner  had  changed  the  note,  or  otherwise  diqKM^^ 
of  it,  before  notice  of  the  title  of  the  real  owner, 
dearly  would  not  have  been  punishable:  but,  after 
prisoner  was  in  possession  of  the  note,  the  owner 
known  to  him,  and  he  then  q>propriated  it 
f urandi ;  and  the  point  to  be  decided  ^is,  whether  th. 
was  a  felony.     Upon  this  point,  we  have  felt  co 
siderable  doubt. 

If  he  had  taken  the  diattel  innocently,  and 
appropriated  it,  without  knowledge  of  the  ownership,       it 
would  not  have  been  larceny ;  nor  would  it,  we  thin 
if  he  had  done  so  knowing  who  was  the  owner,  for 
had  the  lawful  possession  in  both  cases ;  and  the  oo: 
version  would  not  have  been  a  trespass  in  either.     B 
here  the  original  taking  was  not  innocent  in  one  sen 
and  the  question  is,  does  that  make  a  differenc^^^* 
We  think  not  It  was  dispunishable,  as  we  have 
decided;  and  though  the  possession  was  accompani 
by  a  dishonest  intent,  it  was  still  a  lawful  possessionem  •^» 
and  good  ag^st  all  but  the  real  owner;  and  the  sul^'^ 
sequent  conversion  was  not,  therefore,  a  trespass  i^^   ^ 
this  case  more  than  the  others,  and  consequently 
larceny. 

We  therefore  think  the  conviction  was  wrong. 

Conviction  reversed. 
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The  Queen  v.  Brisbt.  June  2. 

X  HIS  was  an  indictment  for  disobeying  an  order  of  Under  the  stat. 
justices,  dated  the  6th  of  May,  1848,  and  was  tried  at  loi,  an  order' 
the  Epiphany  Sussex  Sessions,  at  Petwortk     The  de-  JU^S^'^^ 
fendant  was  found  guilty,  subject  to  the  opinion  of  the  <aoe  of  it,  was 

.  made  and  after- 

Court  on  the  following  case : —  wards  loper- 

On  the  1st  of  January,  1848,  Sarah  HoUist  obtained  ^^i^. 
an  order  (a)  of  the  justices  against  the  defendant,  as  the  ^^^'  ^. 
putative  father  of  her  bastard  child.  application,  a 

This  order  was  served  upon  the  defendant,  but  no  was  made, 
payment  was  made  by  him  under  it  tSweww^n? 

On  the  28th  of  April,  in  the  same  year,  the  justices  appeal:— 
who  had  made  the  order  of  the^lst  of  January,  executed  the  second 
a  supersedeas  of  the  same  under  their  hands  and  seals,  ^d^^klmct. ' 
This  supersedeas  was  indorsed  on  the  said  order  of  the  J^*  ^^^  ^^' 

'^  ,  .  bedience  to 

1st  of  January,  and  was  in  the  following  words: —  such  order  was 
"  Whereas  it  doth  now  appear  unto  us,  George  Wynd-  *^ 
ham  and  John  Luttman  EUis,  Esquires,  the  justices  of 
the  peace  above  named,  that  the  order  above  set  forth  is, 
by  reason  of  certain  errors  therein  and  omissions  there- 
from, invalid  according  to  law;  and  being  advised  by 
counsel  that  such  order  is  so  invalid,  we  do,  therefore, 
hereby  absolutely  and  irrevocably  supersede,  annul,  and 
make  void  the  said  order.  Given  under  our  hands  and 
seals  this  28th  of  April,  1848. — George  Wyndham, 
(l.  8.),  J.  L.  EUb,  (l.  8>'' 

This  supersedeas  was,  on  the  same  day,  served  upon 
the  defendant,  and  a  tender  was  made  him,  but  de- 
clined, of  a  sum  sufficient  to  cover  all  the  costs  actually 
incurred  by  him  in  consequence  of  the  said  first  order. 

(a)  This  order  stated  that  the  evidence  was  taken  in  his  pre- 

putative  father  had  been  sum-  sence  and  hearing:  those  words 

moned,  but  it  did  not  appear  were  struck  out. 
on  the  face  of  the  order,  that  the 
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1849.  On  the   following  day,  the  29th  of  April,   Sarah 

The  QuBBN  Hollis^  made  another  complaint,  and  a  fresh  summons 
V.  was  thereupon  issued  against  the  defendant,  requiring 

him  to  appear  at  a  petty  sessions  of  the  peace  holden  on 
the  6th  of  May,  to  answer  such  complaint  of  the  same 
Sarah  Hollist,  respecting  the  same  bastard  child.  The 
justice  who  granted  the  said  summons  was  one  of  the 
justices  who  made  the  said  first  order  and  executed  the 
said  supersedeas. 

The  defendant  protested  against  the  justices  at  such 
last-mentioned  petty  sessions  having  jurisdiction  to  hear 
and  adjudicate  upon  the  said  complaint  of  the  saad  Sarah 
Hollist  against  him,  as  there  had  already  been  a  judidal 
hearing  and  adjudication  by  a  competent  tribunal  on  the 
same,  and  as  the  said  order  of  the  1st  of  January,  touch- 
ing the  same  subject-matter,  was  still  in  existence. 

The  justices — one  of  them  being  the  same  Mr.  Ellis 
who  had  made  the  former  order  and  supersedeas,  and 
who  had  issued  the  last  summons— considering  that  they 
had  jurisdiction,  made  another  order  against  the  defend- 
ant, upon  the  said  complaint  of  tlie  said  Sarah  Hol- 
list in  respect  of  the  said  bastard  child,  which  said  last- 
mentioned  order  the  defendant  was  indicted  for  disobey- 
ing. 

This  order  was  duly  served  upon  the  defendant,  who 
refused  to  pay  under  it. 

All  the  facts  were  admitted  on  the  trial ;  but  it  was 
contended,  on  behalf  of  the  defendant,  that  the  second 
order  was  made  without  jurisdiction,  as  there  had  been 
a  previous  judicial  hearing  and  adjudication  on  the  same 
subject-matter,  and  a  previous  order  made  thereon,  and 
which,  at  the  time  of  the  making  of  the  second  order, 
had  not  been  quashed  on  appeal,  but  was  still  in  exist- 
ence. It  was  argued  for  the  prosecution,  that,  as  the 
first  order  was  an  invalid  one,  (which  was  admitted  by 
the  prisoner's  counsel)  and  had  been  duly  superseded, 
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and  as  a  sufficient  tender  of  all  costs  occasioned  by  It         1349, 
had  been  made  to  the  defendant  before  the  summons    _[^   j; 

The  Queen 

for  the  second  order  was  issued,  the  justices  had  juris-  ^  v, 
diction  to  make  the  second  order,  notwithstanding  there 
had  been  a  former  one  on  the  same  subject-matter.  If 
the  Court  should  be  of  this  opinion,  the  verdict  of 
**  Guilty"  is  to  stand ;  if  not,  the  verdict  is  to  be  set 
aside^  and  one  of  "  Not  Guilty"  entered. 

Creasy^  for  the  defendant — ^The  defendant  is  indicted 
for  disobedience  to  an  order  in  bastardy,  and  the  indict- 
ment fails,  because,  when  such  order  was  made,  a  pre- 
vious order,  between  the  same  parties,  and  relative  to 
the  same  subject-matter,  was  in  existence.  The  case 
finds,  that  the  first  order  was  superseded ;  but  although 
magistrates  have  the  power  to  supersede  orders  of  re- 
moval, it  has  not  yet  been  held  that  they  have  power 
to  supersede  orders  in  bastardy.  Unless  the  first  order 
was  disposed  of  by  some  process  known  to  the  law,  as 
by  appeal  or  certiorari,  it  still  remains  in  existence,  so 
as  to  deprive  the  magistrates  of  their  jurisdiction  to 
make  a  second  order.  In  Regina  v.  Hinchliff(a\  the 
Court  refused  a  mandamus  to  compel  magistrates  to 
entertain  a  second  application.  Assuming  that  the  ma- 
^trates  had  power  to  supersede  the  first  order,  still  the 
power  given  by  the  stat.  7  &  8  Vict  c.  101,  is  exhausted 
by  the  first  application :  Paley  on  Convictions,  14,  (ed. 
1827);  Rex  v.  SainsburyQ)).  Under  the  stat.  4  &  5 
Will.  4,  c  76,  s.  72,  a  second  application  could  not  be 
made,  nor  was  it  intended  by  the  subsequent  statutes,  3 
&  4  Vict  c.  85,  7  &  8  Vict  c  101,  and  8  Vict  c  10, 
that  a  person  should  be  harassed  by  repeated  applica- 
tions of  this  sort  Afler  the  case  had  been  heard,  and 
an  order  made,  the  magistrates  were  functi  officio.     In 

(a)  10  Q.  B.  R.  36G.  (4)4T.  R.  451. 
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1849.         Regina  Y.  Tlie  Justices  of  Buckinghamshire  (a),  the  qnes- 

The  QuBBN    ^^^  ^^  treated  as  matter  of  evidence ;  but  in  the  older 

V.  cases  it  was  treated  as  matter  of  jurisdiction :  Bex  y. 

BlllBBT. 

Smith  (jb) ;  Bex  v.  Tenant  (c) ;  PridgeofCs  case  {d) ;  and 
in  Bex  v.  Lomas  {e\  HaUy  C.  J.,  seemed  to  treat  an  order 
in  bastardy  as  being  in  the  nature  of  a  oonviction.  The 
magistrates  have  no  power  to  supersede  the  aDowanoe 
of  a  poor-rate  or  the  appointment  of  overseers :  Banm 
V.  Luscambe  (/) ;  nor  have  they  power  to  alter  a  rate 
ahready  made :  Bex  v.  The  Justices  of  Cheshire  (g).  It 
would  be  productive  of  great  inconvenience  if  niagi>- 
trates,  after  making  an  order,  were  afterwards  allowed 
to  decide  such  order  to  be  invalid  on  the  fitce  of  it. 

J.  J,  Johnson^  for  the  prosecution. — This  case  has,  in 
effect,  been  decided  by  Begina  v.  TTie  Justices  of  Buck- 
inghamshire (A).  If  the  magistrates  have  power  to 
supersede  an  order  in  bastardy,  they  have  done  so  bj 
a  valid  instrument;  and  the  case  is  analogous  to  orden 
of  removal,  where  they  clearly  have  the  power :  BegtM 
V.  The  Justices  of  the  West  Biding  {i) ;  Begina  v.  SL  Fant- 
cras{k);  and  in  M^Dougal  v.  NichoUs^l),  it  was  held, 
that  a  person  might  abandon  an  order  made  by  a  judge 
at  chambers.  The  first  order  is  admitted  to  be  invalid, 
and  there  was  no  appeal  against  the  second.  It  seems 
admitted,  in  Bex  v.  Jenhin  (m),  that  a  second  application 
in  bastardy  may  be  made ;  and  in  that  case  it  is  ex- 
pressly said,  that  the  power  given  to  justices  is  treated 
as  an  authority  to  them  to  make  orders,  and  not  as 
giving  them  a  jurisdiction  to  convict  or  acquit  the  par- 

(a)  2  Ante,  p.  500.  (A)  Ante,  p.  500. 

[h)  2  Bul5t.  342.  (0  2  Q.  B.  R.  705. 

(c)  2  Ld.  Raym.  1423.  \k)  3  Q.  B.  R.  347. 

\d)  Sir  W.  Jones,  330.  (/)  3  A.  &  £.  813. 

{e)  Comb.  289.  (m)  Cas.  temp.  Lord  Hard- 

(/)  3  A.  &  E.  689.  wick,  301. 

{p)  5  B.  &  Ad,  439. 
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ties.     Ify  according  to  the  old  authorities,  this  is  to  be         1849. 
treated  as  a  matter  of  jurisdiction,  the  argument  must    i|^^  QuiBtr 
be,  that,  under  no  circumstances,  can  a  second  applica-  ^* 

tion  be  made,  whether  on  the  first  occasion  an  order 
was  made  or  not.  The  cases  cited  merely  go  to  shew 
that  a  person  should  not  be  twice  in  peril ;  but  here  the 
order  was  bad  on  the  face  of  it,  and  therefore  could  not 
be  enforced.  In  the  cases  referred  to  of  the  poor-rate, 
or  appointment  of  overseers,  the  instrument  was  good 
on  the  face  of  it ;  and  the  act  of  the  magistrate  was 
ministerial,  affecting  the  whole  parish.  There  is  nothing 
in  the  stat  7  &  8  Vict,  c  101,  to  prevent  a  second  ap- 
plication ;  it  merely  specifies  the  time  within  which  such 
application  should  be  made. 

Creasy^  in  reply. — In  Regina  v.  St  PdncraSy  the 
Court  said,  that  an  order  of  removal  was  merely  a  war- 
rant to  parish  officers  to  take  the  pauper  to  the  parish 
indicated,  and  that  parish  may  in  their  discretion  ab- 
stain from  carrying  it  into  execution ;  and  the  late  stat. 
9  &  10  Vict  c  66,  calls  it  a  warrant  of  removal  It 
is,  therefore,  not  analogous  to  an  order  in  bastardy. 

Lord  Denman,  C.  J. — I  am  of  opinion,  that,  on  first 
principles,  the  first  order  was  void,  and  that  the  magis- 
trates were  free  to  make  a  fresh  order,  for  disobedience 
to  which  the  defendant  was  properly  convicted. 

• 

Parke,  B. — The  stat  7  &  8  Vict.  c.  101,  does  not 
confine  the  power  to  any  two  magistrates ;  it  gives  a 
general  jurisdiction  to  magistrates ;  and  if  one  set  of 
magistrates  decline  to  make  an  order,  I  think  the  woman 
may  apply  to  others.  The  power  given  by  the  statute 
is  not  like  that  given  by  the  4  &  5  Will.  4,  c.  76,  which 
confines  it  to  the  next  quarter-sessions  after  the  child 
shall  have  become  chargeable.   If  the  first  order  is  such 


V. 

Bribbt. 
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1849.  that  it  cannot  be  enforced,  I  think  it  may  be  treated  as 
The  QuBSN  ^  nullity;  and,  when  the  second  application  was  made, 
the  party  applying  was  in  the  same  situation  as  if  the 
first  set  of  magistrates  had  refused  altogether  to  diaw 
up  an  order,  or,  when  drawn  up,  had  refused  to  sign  it 
I  do  not  ^ve  any  opinion  upon  the  case  of  Begma  y. 
The  Justices  of  Buckinffhamshire,  but,  under  the  dr- 
cumstances  of  the  present  case,  I  do  not  see  any  reason 
why  the  magistrates  should  not  have  made  a  second 
order. 

Patteson,  J. — I  am  of  the  same  opinion.  The  fint 
order  seems  admitted  to  be  invalid,  and  may,  I  think, 
be  treated  as  waste  paper.  I  am  not  at  present  pie- 
pared  to  say,  that  if  an  application  is  made  to  one  set 
of  magistrates,  and  they,  after  hearing  the  evidence, 
say  that  the  man  is  not  the  father,  that  tlie  woman  can 
agun  come  before  magistrates  and  make  a  second  appli- 
cation. The  first  order  was  here  a  nullity,  and  is,  there- 
fore, as  if  no  order  had  been  made,  and  not  like  a  case 
where  magistrates  had  heard  the  evidence  and  dismissed 
the  case. 

CoLTMAN,  J.,  concurred. 

Williams,  J. — I  am  of  the  same  opinion.  The  first 
order  not  being  capable  of  being  enforced,  by  reason  of 
the  defects  appearing  on  the  face  of  it,  I  do  not  see  any 
reason  why  the  magistrates  should  not  proceed  to  make 
a  fresh  order. 

Conviction  affinned 
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The  QuBEK  V.  Blane.  June  IZ. 

WO  orders  were  removed  into  this  court  by  certio-  An  order  in 


rari:  one  an  order  made  by  P.  Bingham,  Esq.,  one  of  be  made  in  r«- 
the  metropolitan  police  magistrates,  adjudging  the  de-  ^timate  AM 
fendant  to  be  the  putative  father  of  a  bastard  child,  ^^  abroad  of 

.  .  ,  a  foreign  wo- 

bom  of  Barbe  Sophie  Metz,  and  ordering  him  to  pay  a  man. 
weekly  sum  for  the  support  of  such  child;   the  other, 
an  order  of  sessions,  confirming  the  first  order,  with 
costs.     A  rule  nisi  was  afterwards  obtained  to  shew 
cause  why  these  orders  should  not  be  quashed. 

It  appeared  by  the  affidavits,  that  the  mother  of  the 
child  was  an  unmarried  French  woman,  who  came  to 
England  in  1845,  and  soon  afterwards  became  acquainted 
with  the  defendant.  In  TJarch,  1848,  being  pregnant,  she 
went  to  France  for  six  weeks,  and  was  there  confined.  The 
defendant  having  declined  to  provide  for  the  child,  on 
the  13th  of  June,  1848,  she  obtained  a  summons,  under 
the  Stat  7  &  8  Vict.  c.  101,  against  the  defendant,  from 
Mr.  Broderip,  a  metropolitan  magistrate,  in  whose  dis- 
trict she  was  then  living.  Upon  its  being  made  to  appear 
to  the  magistrate  that  the  mother  was  a  French  woman, 
that  the  child  was  bom  in  France,  and  that  the  child 
was  then  in  France,  he  discharged  the  summons.  The 
child  was  afterwards  brought  from  France,  and  a  sum- 
mons having  been  granted  by  Mr.  Bingham,  the  case  was 

VOL.  iiL  u  u  w.  a  a 
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1849.        heard  on  the  12th  of  October,  1848.     It  was  then  ob- 

The  QuKEM    jccted,  that  Mr.  Bingham  had  no  jurisdiction,  because 

^  ^*  the  child  was  born  abroad,  and  also  because  the  case 

Blahe. 

had  been  already  adjudicated  on  by  Mr.  Broderip.    The 

case  was  adjourned;  and  on  the  9th  of  November  an 
order  was  made  in  the  usual  form,  adjudicating  the  de- 
fendant to  be  the  putative  father,  and  ordering  him  to 
pay  so  much  per  week  for  the  support  of  the  child  This 
order  was  confirmed  on  appeal  at  the  Middlesex  January 
quarter  sessions,  1 849. 

Parry  and  Joseph  Brown  now  shewed  cause. — ^The 
question  arises,  whether  a  child  born  abroad  of  a  foreign 
unmarried  woman,  can  be  aiEliated  in  this  country  on 
an  English  father.  The  principle  of  the  English  law  of 
bastardy  is,  that  the  woman  must  support  her  bastard 
child;  and  in  case  of  her  inability  to  do  so,  the  putatiye 
father  becomes  liable.  The  stat  7  &  8  Vict,  a  101, 
which  repeals  the  stat  4  &  5  WilL  4,  c.  76,  relative  to 
bastardy,  contains  very  general  terms.  The  words  are, 
"  Any  single  woman  who  may  be  with  child,  or  who 
may  be  delivered  of  a  child,  after  the  passing  of  this 
act."  [Coleridge,  J. — There  does  not  appear  to  be  any 
allegation  on  these  affidavits,  that  the  child  is  a  bastard 
according  to  the  law  of  France.  A  person  may  be  legi- 
timate according  to  the  law  of  Scotland,  and  illegitimate 
according  to  the  law  of  England.  Erie,  J. — May  it  not 
be  said  that  there  has  been  an  adjudication  by  the  ses- 
sions that  this  child  is  a  bastard;  and  being  such  bas- 
tard, whether  the  question  asked  us  is  not  whether  such 
bastard  can  be  the  subject  of  an  order  of  affiliation?]  A 
foreigner  resident  in  this  country  is,  for  the  time  being, 
in  much  the  same  situation  as  an  English  subject  The 
English  poor  laws  have  been  held  to  extend  to  foreignen 
In  Rex  V.  JEa8tboume(a)  it  was  held,  that  a  foreigner 

(a)  4  East,  103. 


\ 


V. 
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mi^t  gain  a  settlement  in  England  by  renting  a  tene-  i849. 
ment  It  ia  there  said  by  Lord  EUmborough — "  As  to  The  Ocm 
there  being  no  obligation  for  maintaining  poor  foreigners 
before  the  statutes  ascertaining  the  different  methods  of 
acquiring  settlements,  the  law  of  humanity,  which  is 
anterior  to  all  positive  laws,  obliges  us  to  afford  them  re- 
lief to  save  them  from  starving/'  The  observations  there 
made  with  respect  to  the  parents  of  legitimate  children 
ajre  equally  applicable  to  the  parents  of  illegitimate  chil- 
dren. The  birth  of  the  child  in  a  foreign  country  is  a 
matter  of  accident  not  contemplated  by  the  l^islature, 
the  primary  object  being  the  maintenance  of  the  child. 
Jurisdiction  is  given  to  the  justices  as  soon  as  the  woman 
is  pregnant  The  statute  gives  her  power  to  institute 
proceedings  before  the  birth  of  the  child.  The  cause  of 
complaint,  therefore,  arose  wholly  in  this  country.  The 
remedy  given  to  the  woman  is  in  the  nature  of  a  civil 
right;  and  in  Mostyn  v.  FcLbrigasia),  the  action  was 
maintained,  although  the  injury  and  damage  happened 
abroad.  The  Court  would  be  disposed,  from  motives  of 
humanity,  to  put  a  liberal  construction  on  the  stat 
7  &  8  Vict  c.  101.  In  Regina  v.  CoUingwood{b),  the  sta- 
tute was  held  to  extend  to  bastards  born  of  married 
women,  although  bastards  bom  of  single  women  are 
those  specifically  mentioned. 

Pasihley  (with  whom  was  Maynard),  in  support  of 
the  rula — The  Court  will  not  extend  the  bastardy  laws 
by  implication  to  the  case  of  all  bastards  born  out  of 
England,  whose  mothers  may  think  fit  to  come  and  re- 
side in  a  petty  sessional  division  in  an  English  county. 
If  so,  a  Frenchman  may  be  made  to  pay  a  weekly  al- 
lowance to  a  Frenchwoman  by  whom  he  has  had  a 
child  bom  out  of  wedlock,  although  such  child  may 
have  been  legitimated  subsequent  to  its  birth,  and  be- 

(a)  Cowp.  161.  (b)  Ante,  p.  252. 

UU2 
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1649.        fore  its  mother  applies  for  an  order  under  the  En^ish 
The  QuBu     ^^  ^^  bastardy.     Such  legitimation  takes  place  in  ya- 
g  ••  nous  ways  in  different  countries,  where  much  of  the 

existing  legislation  is  derived  from  the  civil  law,  and 
the  status  of  a  natural  child,  so  legitimated,  is,  in  many 
respects,  equal  to  that  of  a  child  bom  in  wedlock. 
[Lord  Denman,  C.  J. — ^You  say  that  every  child  has  an 
inchoate  legitimacy  about  him,  and  may  be  made  legi- 
timate  by  the  subsequent  act  of  the  parents  in  other 
countries.]  Yes:  at  least  all  the  naturales  filii  of  the 
civilians  may  be  so  acknowledged  and  legitimated.  But 
the  varied  subdivisions  of  bastards  in  foreign  coimtries 
again  shew  manifestly  that  the  EngUsh  legislation  wu 
meant  for  England  only.  By  the  civilians  we  find  enu- 
merated as  naturales  filii,  the  children  of  persons  who 
might  have  married  (soluti  ex  soluta),  the  adulterini, 
the  incestuosi,  the  nefarii,  and  the  sacrilegiosL  The 
efibct  of  what  the  justice  finds  by  this  order  is,  that  the 
child  is  a  bastard,  according  to  the  law  of  England.  It 
cannot  be  intended  that  the  justice  has  inquired  into 
the  law  of  the  country  of  the  child's  birth;  and,  whe- 
ther he  has  done  so  or  not,  it  is  submitted,  that  to  do 
it  is  beyond  his  authority,  and  that  the  legislature 
never  intended  him  to  enter  upon  any  such  inquiry. 
It  would  be  likely  to  involve  questions,  for  dealing  with 
which  justices  of  the  peace  would  be  little  qualified 
For  instance,  the  same  question  might  arise  as  lately 
caused  much  discussion  in  the  House  of  Lords  (a),  whe- 
ther a  witness  tendered  was  sufficiently  peritus  virtute 
officii  to  be  competent  to  prove  the  law  of  marriage  of 
a  foreign  country.     [He  was  stopped  by  the  Court] 

Lord  Denman,  C.  J. — ^We  are  all  clearly  of  opinion, 
that  children  bom  out  of  this  country,  and  more  parti- 
cularly of  foreign  women, — ^though  that,  perhaps,  cannot 

(a)  Referring  to  The  Sussex  Peerage  ease,  11  C.  dip  F.  85, 117,  ISi 
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make  any  diflference, — ^are  not  the  subject  of  the  sta-        1849. 

tutes  in  this  country  relative  to  bastardy.    It  never     ThcQumi 

was  intended  that  children  bom  in  France  should  be        ^  ^* 

Blahs. 

charged  on  parishes  in  England ;  nor  that  the  mother 
should  be  entitled  to  call  upon  the  father  here  for  the 
maintenance  of  such  children.  It  never  was  intended 
by  the  legislature  to  give  such  jurisdiction.  The  laws 
of  humanity  are  not  infringed  by  this  decision,  because 
every  person  in  this  country,  whether  English  or  fo- 
reign, is  entitled  to  support  as  casual  poor. 

CoLERiDOB,  J. — I  am  entirely  of  the  same  opinion. 
It  should  be  remembered,  that  the  sections  of  the  act 
which  we  are  now  to  construe,  are  part  of  a  system  intro- 
duced in  substitution  of  a  former  system.  The  act  of 
Parliament  itself  relates  to  the  maintenance  of  the  poor; 
it  is  an  amendment  of  the  law  for  the  maintenance  of 
the  poor,  and,  as  part  of  that,  we  must  look  to  the  former 
system  respecting  children  born  bastards.  The  foimda- 
tion  of  that  system  was  the  burthen  that  was  cast  on 
parishes,  and  the  principal  object,  (I  cannot  say  the  only 
one),  was  to  make  an  order  for  the  relief  of  the  parish; 
and  in  the  former  statute,  (18  Eliz.  a  3),  the  being  bom 
in  the  parish,  was,  as  would  be  expected,  a  condition 
precedent  to  the  statute  coming  into  operation  at  alL 
Now,  that  being  borne  in  mind,  we  come  to  the  words 
of  the  Stat.  4  &  5  Will.  4,  c.  76,  s.  71,  which  are, 
"  that  every  child  which  shall  be  bom  a  bastard,  after 
the  passing  of  this  act,  shall  have  and  follow  the  settle- 
ment of  the  mother."  I  think  nobody  can  doubt  that 
the  reasonable  interpretation  of  that  statute  was,  that  the 
legislature  was  dealing  with  bastards,  in  the  same  sense 
as  the  legislature  had  been  dealing  with  them  under  the 
former  statute, — that  of  bastards  bom  in  a  particular 
parish  in  this  country,  and  bringing  a  burthen  by  their 
birth  on  the  parish  in  which  they  were  bom;  and  it 
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1849.  appears  to  me,  that,  remembering  this,  and  looking  ifai 
at  the  provisions  which  follow,  regarding  the  expeM 
of  the  birth,  and  the  expense  of  the  maintenance  ftit 
certain  limited  period  of  time,  the  present  statute  tai 
reference  to  the  same  subject-matter,  and  that  it  is  nfr 
Bonable  to  suppose,  that  when  the  legislature  used  Ai 
term  ^^  bastard,'"  they  used  it  in  a  sense,  of  which  d 
the  legal  incidents  are  well  known  to  the  law;  whcn«^ 
if  we  were  to  take  the  word  bastard  as  having  a  geiMnl 
reference  to  bastardy  all  over  the  world,  it  lets  in  an  is- 
mense  inquiry,  both  as  to  the  status  of  the  child,  relatioft 
being  had  to  the  particular  country  where  the  child  to 
born,  and  the  rights  of  the  child,  and  the  remedies  dtfk 
might  or  might  not  exist  against  the  father  or  mote 
in  that  country.  All  these  inquiries  would  have  to  be 
gone  into,  and  they  seem  to  me  to  be  quite  intemk' 
abla 

Eble,  J. — It  appears  to  me  also,  that  it  is  our  datylo 
quash  these  orders.  It  is  stated  in  the  case,  that  this  ii 
the  child  of  a  foreign  woman,  and  that  the  child  wm 
bom  abroad.  It  was  therefore  a  question  to  be  asceh 
tained  by  the  law  of  the  country  where  that  child  wm 
bom,  whether  it  was  a  bastard,  and  if  bastard,  what  were 
its  rights  in  consequence  of  its  having  that  charactet 
It  appears  to  me  to  be  perfectly  clear,  that  this  statute^ 
relating  to  bastardy,  never  contemplated  going  into  tint 
inquiry;  and  on  this  ground  it  seems  to  me  that  there 
was  no  jurisdiction  to  make  the  order  in  question. 

Rule  absolute. 
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Fuller  v.  Brown  and  Another.  j^f^  21. 

RESPASS  for  assault  and  false  imprisonment.  Plea  where  a  person 
— Not  guilty  by  statute.  At  the  trial,  before  Parke,  B.,  ^^^^  u^daT 
at  the  Summer  Assizes  for  the  county  of  Cambridge,  1 848,  ^  ^  *  ®„^ 
it  appeared  that  the  action  was  brought  against  the  de-  ».  84,  and  com- 
fendants,  one  of  whom  was  mayor  and  the  other  an  byjusticel*^'* 
alderman,  of  the  borough  of  Cambridge,  to  recover  da-  Sey^jra^ 
mages  for  having  committed  the  plaintiff  to  prison  un-  »P  *^  convio. 

/r»  tions,  one  of 

der  Stat  7  &  8  Geo.  4,  c.  29,  s.  34  (a).    The  plaintiff  put  which  had  been 

•  •  1  x-L  J.     i»  'x  J.      •         J  i_     i.i_      returned  to  the 

in  evidence  the  warrant  of  commitment,  signed  by  the  geasions,  but 
defendants,  and  dated  the  3rd  September,  1847,  under  ^""^^^^ 
which  he  was  taken  into  custody,  and  imprisoned  until  an  action  of 

trespass  and 
false  imprison- 
ment brought  against  them  by  such  person,  they  might  rely  on  both  the  convictions. 

The  first  conviction  negatived  that  the  water  ran  through  land  adjoining  or  belonging  to  the 
dwelling-house  of  the  complainant : — 

ffeld  sufficient,  and  that  it  need  not  negative  that  the  water  ran  through  land  adjoining  or  be- 
longing to  the  dwelling-house  of  any  other  person,  being  the  owner,  or  having  the  right  of  fishing 
thfifein. 

Where  a  complainant  had  a  right  of  fishery  under  a  lease  from  the  mayor,  aldermen,  and  bur- 
genes  of  the  borough  of  Cambridge,  under  the  corporate  seal,  in  which  was  contained  a  proviso^ 
that  the  mayor,  aldermen,  and  councillors  for  the  time  being  might  fish  at  their  firee  will  and 
pleasure,  but  the  lease  had  not  been  exeaited,  nor  any  counterpart,  by  the  lessee : — 

ffdd,  iiiaX  the  justices,  one  of  whom  was  mayor,  and  the  other  an  aldennan  of  the  borough^ 
were  not  disqualified  firom  hearing  and  deciding  the  complaint  by  reason  of  any  interest  in  the 
mirtter. 


(a)  7  &  8  Geo.  4,  c.  29,  s.  34, 
enacts,  ''That  if  any  person  shall 
unlawfully  and  wilfully  take  or 
destroy  any  fish  in  any  water 
which  shall  run  through  or  be 
in  any  land  adjoining  or  belong- 
ing to  the  dwelling-house  of  any 
person  being  the  owner  of  snch 
water,  or  having  a  right  of  fishery 
therein,  every  such  ofiTender  shall 
be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof,  shall  be 
punished  accordingly;  and  if  any 
person  shall  unlawfully  and  wil- 
fully take  or  destroy,  or  attempt 
to  take  or  destroy,  any  fish  in 


any  water  not  being  such  as 
aforesaid,  but  which  shall  bo  pri- 
vate property,  or  in  which  there 
shall  be  any  private  right  of 
fishery,  every  such  offender  be- 
ing convicted  thereof  before  a 
justice  of  the  peace,  shall  forfeit 
and  pay,  over  and  above  the  value 
of  the  fish  taken  or  destroyed,  (if 
any),  such  sum  of  money,  not  ex- 
ceeding 5/.,  as  to  the  justice  shall 
seem  meet:  Provided  always, 
that  nothing  hereinbefore  con- 
tained shall  extend  to  any  per- 
son angling  in  the  day  time.'* 
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1849.  he  had  paid  the  sum  of  51  12$,  Sd.  The  plaintiff  abo 
put  in  two  deeds,  by  the  first  of  which,  dated  3rd  Febni- 
ary,  1842,  the  mayor,  aldennen,  and  burgesses  of  the 
town  and  borough  of  Cambridge  demised,  under  the 
corporate  seal,  to  James  Nutter,  certain  fishings  in  the 
river  Cam  for  the  term  of  forty  years,  with  a  protiso 
.  that  it  should  and  might  be  lawful  for  the  said  mayor, 
aldermen,  and  councillors  of  the  said  borough  for  the 
time  being  to  fish  and  catch  fish  in  the  waters  and  fish- 
ings thereby  demised,  at  any  time  or  times  during  the 
said  term,  at  their  free  will  and  pleasure,  without  any 
hindrance  or  interruption  whatever  from  the  said  James 
Nutter  or  his  assigns.  No  counterpart  was  proved,  nor 
was  the  lease  executed  by  the  lessee.  The  second  deed 
was  an  assignment  by  the  assignees  of  James  Nutter, 
who  had  become  bankrupt,  of  all  his  interest  to  Robert 
Page  Clayton  and  his  assigns.  The  conviction  was  oV 
tained  on  the  complaint  of  the  said  R  P.  Clayton;  and 
it  appeared  that  the  deeds  had  been  produced  before  the 
justices,  but  it  was  left  in  doubt  whether  they  were  aware 
of  the  contents.  The  defendants  put  in  evidence  two 
convictions,  one  of  which  had  been  returned  to  the  ses- 
sions, but  the  other  had  not  been  returned.  The  counsd 
for  the  plaintiff  objected  to  the  admissibility  of  the  one 
which  had  not  been  returned,  and  contended  that  the 
other  was  bad;  but  the  learned  judge  received  both. 
The  counsel  for  the  plaintiff  then  contended  that  the 
convictions  wereeoram  non  judice,  because,  by  the  terms 
of  the  lease,  a  right  to  fish  was  reserved  to  the  mayor, 
alderm^i,  and  councillors,  and  therefore  that  the  de- 
fendants were  interested  in  the  matter.  The  learned 
judge  directed  the  jury  to  find  a  verdict  for  the  defend- 
ants, stating  that,  in  his  opinion,  there  was  no  evidence 
to  shew  that  the  defendants  were  aware  of  the  reserva- 
tion. The  counsel  for  the  plaintiff  tendered  a  bill  of  excep- 
tions, but  afterwards  abandoned  it;  and  in  Michaelmas 
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Tenn,  1848,  Byles,  Serjt,  moved  for  a  new  trial,  on  two 
grounds: — 

1.  That  the  second  conviction,  which  had  not  been 
returned  to  the  sessions,  was  improperly  received  in 
evidence;  and  that  the  first  was  bad. 

2.  That  the  justices  were  interested  in  the  matter. 
The  second  conviction  was  in  the  following  form,  the 

words  within  the  brackets  indicating  the  amendments 
made  on  the  first : — 

Be  it  remembered,  that  on  the  3rd  day  of  September,  1847,  at  the 
Guildhall  of  and  within  the  borough  of  Cambridge  aforesaid,  Wil- 
liam Fuller  is  convicted  before  us,  Charles  Edward  Brown,  Esquire^ 
major^  and  Rowland  Morris  Fawcett,  Esquire,  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  borough,  for  that  ho  the  said 
William  Fuller,  on  the  10th  of  August  in  the  year  aforesaid,  at  the 
parish  of  Saint  Botolph,  in  the  borough  aforesaid,  in  a  certain  stream 
of  water  there  situate,  wherein  Robert  Page  Clayton  then  had  a 
private  right  of  fishery,  the  said  water  not  then  being  water  running 
through  or  being  in  any  land  adjoining  or  belonging  to  any  dwelling- 
house  of  the  said  Robert  Page  Clayton,  [or  of  any  other  person  be- 
ing the  owner  of  or  having  a  right  of  fishery  therein],  four  fish 
called  gudgeons,  of  the  value  of  two-pence,  then  and  there  being 
found,  then  and  there  in  the  said  water  unlawfully  and  wilfully, 
and  otherwise  than  by  angling,  [that  is  to  say,  with  a  cast  net,] 
did  take,  without  the  consent  of  the  said  Robert  Page  Clayton,  [or 
of  any  other  person  being  the  owner,  or  having  a  right  of  fishing  the 
said  waters;]  against  the  form  of  the  statute  in  that  case  made  and 
provided.  And  we  the  said  justices  do  therefore  adjudge  the  said 
William  Fuller  for  his  said  offence  to  forfeit  and  pay  the  sum  of  5l* 
over  and  above  the  value  of  the  said  fish  so  taken  as  aforesaid,  and 
the  further  sum  of  two-pence,  being  the  value  of  the  said  fish,  and 
also  to  pay  the  sum  of  I2s.  6d.  for  costs,  and  in  default  of  immediate 
payment  of  the  said  sums,  to  be  imprisoned  in  the  house  of  correc- 
tion for  the  said  borough,  and  there  kept  to  hard  labour  for  the 
space  of  one  calendar  month,  unless  the  said  sums  shall  be  sooner 
paid;  and  we  direct  that  the  said  sum  of  51.  shall  be  paid  to  William 
Herring  Smith,  the  treasurer  of  the  said  borough,  [to  the  credit  and 
on  account  of  the  borough  fund  of  the  said  borough  of  Cambridge, 
in  which  the  said  offence  was  committed,]  to  be  by  him  applied 
according  to  the  directions  of  the  statute  in  such  case  made  and 
provided,  and  that  the  said  sum  of  two-pence  shall  also  be  paid  to 
the  said  [treasurer,]  William  Herring  Smith,  [to  the  credit  and  on 
account  of  the  borough  fund  as  aforesaid,]  the  said  Robert  Page 


1849. 
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the  dwelling-house  of  any  other  person  being  the  owner  i849. 
of  or  having  a  right  of  fishing  therein.  Some  other  per- 
son might  have  a  right  of  fishing,  and  have  land  adjoin- 
ing the  stream,  and  then  the  offence  would  be  a  misde- 
meanor, and  not  punishable  by  summary  conviction. 
As  to  the  other  points:  the  interest  to  disqualify  a  jus- 
tice from  acting  need  not  be  a  strictly  legal  interest 
[Lord  Denmwn,  0.  J. — Can  you  say  that  this  is  an  equi- 
table interest?]  If  Nutter  had  been  called  upon  to  ex- 
ecute the  counterpart,  he  might  have  been  compelled  to 
do  so.  This  might  also  operate  as  a  licence  revocable ; 
and  until  revoked,  the  persons  filling  these  offices  from 
time  to  time  would  be  entitled  to  fish.  Regina  v.  The 
Justices  yof  Hertfordshire  (a)  shews  that  the  true  prin- 
ciple is,  that  the  fact  of  any  person  taking  a  part  in  the 
decision  of  a  court  of  justice,  upon  a  matter  in  which  he 
is  interested,  vitiates  the  decision.  Here  the  lease  is 
under  the  corporate  seal;  and  the  mayor,  who  is  one  of 
the  constituent  parts  of  the  corporation,  would  be  in- 
terested in  the  reversion. 

Lord  Denman,  C.  J. — I  think  the  first  conviction  is 
good,  and  that  it  is  enough  to  negative  that  the  water 
runs  through  land  adjoining  the  dwelling-house  of  the 
complainant.  The  question,  then,  upon  the  admissibi- 
lity of  both  convictions,  one  having  been  returned  to 
the  sessions  and  the  other  not,  does  not  arise.  As  to 
the  second  point,  it  is  clear  that  there  is  no  reservation 
nor  exception  in  favour  of  these  defendants,  and  the 
only'way  it  could  operate  would  be  as  a  re-grant;  but 
then  the  lessee  has  not  executed  it  or  the  counterpart. 
I  am  far  fr^m  wishing  to  encourage  magistrates  to  act 
in  any  case  where  it  may  be  supposed  that  they  have 
an  interest;  indeed,  I  believe  that  there  is  generally  a 

(i)  1  New  Sess.  Cas.  470  ;  6  Q.  B.  R.  763. 
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IM^        great  reluctance  to  do  so  amongst  the  magistrates  them^ 
6elye& 

Pattbson,  J. — The  first  conviction  is  objected  to  be- 
cause it  does  not  contain  the  words  inserted  in  the 
second;  but  I  do  not  think  that  they  are  necessary.  Any 
person  having  a  private  right  of  fishery  in  any  water 
may  make  a  complaint  under  this  statute.  Then  the 
statute  says,  that  if  the  water  runs  through  land  adjoin* 
ing  or  belonging  to  his  dwelling-house,  the  ofience  is  a 
misdemeanor;  but  the  justices  are  empowered  to  act 
Summarily  if  the  water  does  not  run  through  such  land 
^f  the  person  having  a  private  right  of  fishery.  That 
means  the  party  complaining,  not  all  the  world;  and  I 
find  that,  by  sect  66,  the  penalty  is  given  to  the  party 
aggrieved,  unless  he  be  examined  as  a  witness.  The 
statute,  therefore,  deals  with  the  right  of  the  party  who 
complains,  so  that  the  rights  of  other  parties  are  out  of 
the  question ;  and  I  think  that  it  is  sufficient  to  n^ative 
that  the  water  ran  through  land  adjoining  or  belonging 
to  the  dwelling-house  of  the  complainant.  The  other 
point,  then,  as  to  the  admissibility  of  the  second  convic- 
tion, does  not  arise;  but  we  certainly  did  hold,  in  Char- 
ter V.  Greame  (a),  that  both  convictions  might  be  put  in; 
and  though  it  is  true  that  both  were  bad,  yet  there  was 
a  clear  intimation  of  the  opinion  of  this  Court,  that  the 
defendants  might  avail  themselves  of  both.  Then,  as  to 
the  interest:  there  is  no  interest  in  reversion;  and  if 
the  reservation  is  to  the  corporate  body,  then  these  in- 
dividuals have  none ;  if  the  reservation  is  to  the  indivi- 
duals, then  it  can  only  operate  as  a  re-grant  by  the 
lessee ;  but  the  lessee  has  not  executed  the  deed.  Then 
it  is  said  that  it  is  an  equitable  interest;  but  I  do  not 
know  whether  a  stranger  could  compel  the  lessee  to 

(a)  Ante,  p.  382. 
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execute.  I  tliink  it  very  doubtful  whether  a  court  of  1^49. 
equity  would  interfere,  at  the  instance  of  a  third  party, 
to  compel  a  lessee  to  execute  a  lease  containing  a  cove- 
nant for  the  advantage  of  that  third  party,  unless  the 
lessor  joined  in  the  application.  Then  there  is  no  di- 
rect equitable  interest,  as  they  had  no  right  under  the 
lease  which  they  could  enforce.  It  was  said  that  this 
might  operate  as  a  licence  until  revoked ;  but  such  licence 
must  be  by  deed. 

Coleridge,  J. — I  am  of  the  same  opinion.  Chaaier 
V.  Oreame  (a)  has  been  misunderstood.  It  is  said  that 
the  Court  expressed  an  extra-judicial  opinion;  but  that 
is  not  so,  for  it  distinguished  that  case  from  Chcmey  v. 
Payne  {b\  on  the  ground  that  nothing  had  been  done 
equivalent  toquashing  either  of  the  convictions,  and  then 
went  on  to  dispose  of  both  convictions.  And  it  must 
have  determined  that  the  second  might  have  been  used^ 
otherwise  such  inquiry  would  have  been  useless. 

Eble,  J. — ^I  think  that  it  must  now  be  taken  that 
Charter  v.  Oreame  (a)  has  decided  that  the  two  convic- 
tions might  be  put  in  evidence;  and  as  to  any  objection 
arising  from  one  not  having  been  filed,  Gray  v.  Cook- 
8on(p)  is  in  point 

Rule  discharged. 

(a)  Ante,  p.  382.  (b)  I  Q.  B.  R.  712. 

(c)  16  East,  13. 


610 


NEW  SBSSI0K8  0A8B8, 


1849. 


A  pauper  lunar 
tic  chargeable 
to  L.  B,,  was 
sent  to  a  pri- 
vate asylum  bj 
the  officiating 


Jvly  5.        The  Queen  u  The  Inhabitants  of  Hatfield  Pbvebbll 

A.  RULE  nisi  had  been  obtained,  calling  on  the 
churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Little  Baddow,  in  the  county  of  Essex,  to  shew  cause 
why  the  three  several  orders  set  out  below,  and  whicb 
ove^M^f  that  had  been  removed  into  this  Court  by  certiorari,  should 
STstot^ft  9  ^^*  ^®  quashed,  on  the  insufficiency  thereof,  upon  no- 
Vict.  c.  100.      ^ice  beins:  riven  to  the  Rev.  W.  Buswell  and  JeremiAh 

Two  justices  °  °  , 

for  the  county     Suckling,  and  to  Samuel  James  Skinner  and  Edmund 
wardTmade  an    Round,  and  also  to  the  churchwardens  and  overseers  of 

order  under  the   lj^^]^  BaddoW  :— 
Stat.  8  a  9 
Vict.  c.  126,  8. 
58,  adjudicating 
the  settlement 
of  such  lunatic 
to  be  in  the  pa- 
rish of  H.  P., 
and  on  the 
same  day  they 
made  another 
order  under 
sect.  62,  re- 
citing the  pre- 
vious orders, 
and  directing 
the  weekly  sum 
of  lis.  to  be 
paid  by  H.  P., 
or  such  other 
weekly  sum  as 
the  proprietor 
of  the  said 
house  shall 
hereafter  and 
from  time  to 
time  reason- 
ably charge  for 
maintenance  of 
the  said  lunatic. 
These  orders 
were  returned 
into  this  Court  by  certiorari. 

1.  Hddf  that  it  was  competent  for  justices  to  adjudicate  the  settlement  and  make  an  order  of 
maintenance  under  the  stat.  8  &  9  Vict.  c.  126,  ss.  58,  62,  in  the  case  of  a  lunatic  sent  at  die 
instance  of  a  clergyman  and  overseer,  pursuant  to  the  stat.  8  &  9  Vict.  c.  100. 

2.  Hddy  that  ^e  instrument  by  which  the  lunatic  was  sent  to  the  asylum  was  in  the  natae 
of  a  certificate,  and  not  of  such  a  judicial  nature  as  to  be  removable  by  certiorari,  and  that  ndi 
objection  might  be  taken  on  shewing  cause  against  the  rule  for  quashing  the  instrument. 

3.  HdAf  that  it  is  no  objection  to  an  order  of  maintenance  under  stat.  8  &  9  Vict.  c.  126,  s.  62, 
that  the  &cts  essential  to  auUiorise  the  justices  in  making  such  order  appear  only  by  way  of  redttL 

4.  Hdd^  that  the  adjudication  as  to  the  future  maintenance  was  not  bad  for  uncertainty. 


8  <b  9  Via.  c.  100,  Schedule  2).,  s.  48.  Bif  the  Officiating  Cler^ 
man  and  Relieving  Officer  or  Overseer. — We  the  undersigned,  haTing 
called  to  our  assistance  Mr.  John  Thomas  G^iboiiy  a  surgeon,  not 
being  the  medical  officer  of  the  parish  or  union  to  which  the  atii 
San^  Sampson  belongs,  and  having  personally  examined  Qtak 
Sampson,  a  pauper,  and  being  satisfied  that  the  said  Sarah  Samp- 
son is  a  lunatic,  and  a  proper  person  to  be  confined,  herebj  direct 
you  to  receive  the  said  Sarah  Sampson  as  a  patient  into  your  house. 
Subjoined  is  a  statement  respecting  Uie  said  Sarah  Sampson. 

(Signed)  Willi  ax  Buswell,  Chaplain  of  tho  Chelmsford  Unioi 

House,  Officiating  Clergyman  of  the  Parish. 
Jeremiah  SircKLiiro,  Overseer  of  Little  Baddow. 

I  certify,  to  the  best  of  my  knowledge,  the  above  particulan  an 
correctly  stated.  (Signed)  Jeremiah  SuGKLna. 

Dated  1st  December  1846. 

To  Mr.  Edward  Eyas,  proprietor  of  the  Grove  Hall,  Bow,  Middlesex. 

There  was  a  medical  certificate  from  Mr.  John  Thomas 
Gilson,  to  the  efiect  that  Sarah  Sampson  was  a  lunatic, 
and  a  proper  person  to  be  confined,  dated  1st  December, 
1846:— 
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Essex,  to  wit. — '^Whereas  heretofore,  (to  wit),  on  the  1st  Decern-  1849. 

ber,  1846,  by  a  certain  order  of  the  Rev.  William  Buswell,  an  offi-  ^  v  ■  "^ 
ciating  clergyman  of  the  parish  of  Little  Baddow,  in  the  said  county  *'^  Qukmm 
of  Essex,  and  Jeremiah  Suckling,  overseer  of  the  poor  of  the  said  inimbitents  of 
parish  of  Little  Baddow,  bearing  date  the  day  and  year  aforesaid,  Hatfibld 
directed  to  Mr.  Edward  By  as,  the  proprietor  of  a  house  duly  licensed  *  ■▼■»«*• 
for  the  reception  of  lunatics,  called  Grove  Hall,  situate  at  Bow,  in 
the  county  of  Middlesex,  reciting,  that  the  aaid  William  Buswell 
and  the  said  Jeremiah  Suckling,  having  called  to  their  assistance 
Mr.  John  Thomas  Gilson,  a  surgeon,  not  being  the  medical  officer  of 
the  parish  or  union  to  which  Sarah  Sampson  a  pauper  belonged,  and 
having  personally  examined  the  said  Sarah  Sampson,  were  satisfied 
that  she  the  said  Sajrah  Sampson  was  a  lunatic,  and  a  proper  person 
to,  be  confined;  they  therefore  thereby  directed  the  said  Edward 
Byas  to  receive  the  said  Sarah  Sampson  as  a  patient  into  the  said 
house.  And  whereas  a  statement  respecting  the  said  Sarah  Samp- 
son was  duly  made  and  certified  by  the  said  Jeremiah  Suckling, 
such  overseer  as  aforesaid.  And  whereas  a  medical  certificate  re- 
specting the  said  Sarah  Sampson  was  duly  made  by  the  said  John 
Thomas  Gilson,  such  surgeon  as  aforesaid.  And  whereas  in  pur- 
suance of  the  said  order,  the  said  Sarah  Sampson  was  therefore 
afterwards,  on  the  2nd  December  in  the  year  aforesaid,  conveyed  to 
the  said  house  of  the  said  Edward  Byas,  who  then  accepted  and  re- 
ceived the  said  Sarah  Sampson  into  his  said  house.  And  whereas 
the  said  Sarah  Sampson  hath  ever  since  been  and  still  is  kept  and 
confined  as  a  lunatic  in  the  said  house.  And  whereas  we,  Samuel 
James  Skinner  and  Edmund  Round,  Esquires,  whose  names  are 
hereimto  subscribed  and  seals  affixed,  being  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Essex,  wherein  the 
said  parish  of  Little  Baddow,  from  which  the  said  Sarah  Sampson 
wa0  sent  to  the  said  house,  is  situate,  having  now,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  and  on  the  complaint 
and  application  of  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  Little  Baddow,  inquired  into  the  last  legal  settle- 
ment of  the  said  Sarah  Sampson,  and  it  being  now  satisfactorily 
proved  before  us,  as  well  by  the  oaths  of  William  Sampson,  Charles 
Worraker,  Caroline  Hone,  Jeremiah  Suckling,  and  Edward  Byas,  as 
otherwise,  that  the  parish  of  Hatfield  Peverell,  in  the  said  county 
of  Essex,  is  the  place  of  the  last  legal  settlement  of  the  said  Sarah 
Sampson :  We,  the  said  Samuel  J.  Skinner  and  Edmund  Round, 
such  juistices  as  aforesaid,  do  hereby  adjudge  that  the  said  parish 
of  Hatfield  Peverell  is  the  place  of  the  last  legal  settlement  of  tl)p 
said  Sarah  Sampson.  Given  under  our  hands  and  seals  at  Chelms- 
ford, in  the  said  coimty  of  Essex,  the  10th  May,  1847. 

**  Samuel  J.  Skiniyeb  (ls,) 
"  EoHUiri)  Rouirn  (ui.) 
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1849.  Essex,  to  wit. — "  To  the  chuiehwardenB  and  oyeiBeen  of  the  poor 

''     y     *"       of  the  parish  of  Hatfield  Peverell,  in  the  county  of  Essex ;  snd  to 
The  QwBU      the  treasurer  of  the  guardians  of  the  poor  of  the  Witham  Uiuob, 
Inhabitenti  <^    ^  ^^®  ^^  county  of  Essex.    Whereas  heretofore,  (to  wit),  oa  tU 
Hathiu)       Ist  December,  1846,  by  a  certain  order  of  the  Rev.  William  Boswill, 
FBVBkiLL.      m^  officiating  clergyman  of  the  parish  of  Little  Baddow,  in  thenid 
coimty  of  Essex,  and  Jeremiah  Suckling,  oveneer  of  the  poor  of  tU 
said  parish  of  Little  Baddow,  bearing  date  the  day  and  year  dm- 
said,  directed  to  Mr.  Edward  Byas,  the  proprietor  of  %  honie  dslj 
licensed  for  the  reception  of  lunatics,  called  Grove  Hall,  situate  at 
Bow,  in  the  county  of  Middlesex,  reciting  that  the  said  Williaa 
Buswell,  and  the  said  Jeremiah  Suckling,  haying  called  to 
assistance  Mr.  John  Thomas  Qilson,  a  surgeon,  not  being  the 
cal  officer  of  the  parish  or  union  to  which  Sarah  Sampson  a  ptnpor 
belonged,  and  having  personally  examined  the  said  Sarah  SampiOD} 
were  satisfied  that  she  the  said  Sarah  Sampson  was  a  lonatie,  and 
a  proper  person  to  be  confined,  they  therefore  thereby  directed  ike 
said  Edward  Byas  to  receive  the  said  Sarah  Sampson  as  a  patient  into 
his  said  house.   And  whereas  a  statement  respecting  the  said  Sank 
Sampson  was  duly  made  and  certified  by  the  said  Jeremiah  Sudt- 
ling,  such  overseer  as  aforesaid.    And  whereas  a  medical  certifieatt 
respecting  the  said  Sarah  Sampson  was  duly  made  by  the  said 
John  Thomas  Qilson,  such  surgeon  as  aforesaid.    And  whereai^  m 
pursuance  of  the  said  order,  the  said  Sarah  Sampson  was  thefefin 
afterwards,  on  the  2nd  December  in  the  year  aforesaid,  conTeyM  to 
the  said  house  of  the  said  Edward  Byas,  who  then  accepted  and  le- 
ceived  the  said  Sarah  Sampson  into  his  said  house.     And  wheieaa 
the  said  Sarah  Sampson  hath  ever  since  been  and  still  is  kept  aad 
confined  as  a  lunatic  in  the  said  house.  And  whereas  by  a  certain' 
other  order  of  us,  Samuel  James  Skinner  and  Edmund  Bound, 
Esquires,  whose  names  are  hereunto  subscribed  and  seals  aflixed, 
being  two  of  Her  Majesty^s  justices  of  the  peace  in  and  for  tlio 
coimty  of  Essex,  wherein  the  parish  of  Little  Baddow,  from  wloA 
parish  the  said  Sarah  Sampson  was  sent  to  the  said  house,  is  aitvatay 
bearing  even  date  with  this  order,  but  made  and  signed  pseviooiijr 
to  the  making  and  signing  thereof,  after  reciting  the  first-meniieaed 
order,  and  reciting,  that  we  the  said  Samuel  James  Skinner  and 
Edmund  Round,  had,  in  pursuance  of  the  statute  in  such  caae  mada 
and  provided,  and  on  the  complaint  and  application  of  the  ehmcb- 
wardens  and  overseers  of  the  said  parish  of  Little  Baddow,  inquired 
into  the  last  legal  settlement  of  the  said  Sarah  Sampson,  and  it 
h|ving  been  satisfactorily  proved  before  us,  as  well  by  the  oaths  of 
William  Sampson,  Charles  Warraker,  Caroline  Stone,  Jeremiah 
Suckling,  and  Edward  Byas,  as  otherwise,  that  the  parish  of  Hiat- 
field  Peverell,  in  the  said  county  of  Essex,  was  the  place  of  the  lait 
legal  settlement  of  the  said  Sarah  Sampson :  We,  the  said  Samnal 
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James  Skinner  and  Edmund  Round,  such  justices  as  aforesaid,  did  1849. 

thereby  adjudge,  that  the  said  parish  of  Hatfield  Peverell  was  the  ^^*v^-^ 
place  of  the  last  legal  settlement  of  the  said  Sarah  Sampson.  And  ^®  Qxtebh 
whereas  the  said  parish  of  Hatfield  Peverell  is  one  of  the  parishes  in-  Inhabitants  of 
eluded  and  comprised  in  the  Witham  Union  as  aforesaid.  And  whereas  H  atfisld 
Hhe  said  parish  of  Hatfield  Peverell  is  a  parish  different  from  that  '^■^* 
from  which  the  said  Sarah  Sampson  was  sent  to  such  house  as  afore- 
said. And  whereas  complaint  has  been  made  unto  us,  the  said  Samuel 
James  Skinner  and  Edmund  Round,  whose  names  are  hereunto  sub- 
seribed  and  seals  affixed,  being  two  of  Her  Majestj^s  justices  of  the 
peace  in  and  for  the  said  county  of  Essex,  wherein  the  said  parish 
of  Little  Baddow,  from  which  parish  the  said  Sarah  Sampson  was 
sent  to  the  said  house,  is  situate,  by  the  churchwardens  and  over- 
seers of  the  said  parish  of  Little  Baddow,  that  she  the  said  Sarah 
Sampson  has  become  and  now  is  actually  chargeable  to  the  said 
parish  of  Little  Baddow,  and  that  she  is  now  receiving  relief  there- 
from, and  that  they,  on  behalf  of  the  said  parish,  have  incurred  great 
expense  in  and  about  the  examination  of  the  said  Sarah  Sampson, 
and  in  and  about  her  conveyance  to  the  said  house,  and  that  they 
have  paid  divers  sums  of  money  to  the  proprietor  of  the  said  house, 
for  the  lodging,  maintenance,  clothing,  medicine,  and  care  of  the 
said  Sarah  Sampson,  where  she  hath  ever  since  been  kept  and  con- 
fined, at  the  charge  and  expense  of  the  said  parish  of  Little  Baddow; 
and  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Little  Baddow,  therefore,  having  now  made  application 
unto  us,  the  said  justices,  for  an  order  upon  the  treasurer  of  the 
guardians  of  the  poor  of  the  said  Witham  Union,  in  which  the  said 
parish  of  Hatfield  Peverell  is  comprised  as  aforesaid,  for  payment 
to  the  said  churchwardens  and  overseers  of  the  said  parish  of  Little 
Baddow  of  the  amount  of  the  said  expenses,  and  of  the  monies  so 
paid  by  them  to  the  proprietor  of  the  said  house  as  aforesaid ;  and 
it  being  now  satisfactorily  proved  unto  us,  the  said  justices,  upon 
oath,  that  the  said  churchwardens  and  overseers  of  the  said  parish 
of  Little  Baddow  have  heretofore,  and  within  twelve  calendar 
months  before  the  making  of  this  order,  paid  the  following  sums, 
in  respect  of  the  said  pauper  lunatic,  Sarah  Sampson,  (that  is  to 
say),  the  sum  of  4/.  Os.  Id.,  being  the  reasonable  expenses  incurred 
by  the  said  parish  of  Little  Baddow  in  and  about  the  examination 
of  the  said  Sarah  Sampson,  and  the  conveying  of  her  to  the  said 
house;  and  also  the  further  simi  of  12^.  11^.  lid.,  being  the  amoimt 
of  the  several  sums  which  by  the  said  churchwardens  and  overseers 
of  the  said  parish  of  Little  Baddow  have  been  hitherto  paid  to  the 
proprietor  of  the  said  house  for  the  reasonable  charges  of  lodging, 
clothing,  medicine,  maintenance,  and  care  of  the  said  Sarah  Samp- 
son during  her  confinement  in  the  said  house:  We  do  therefore 
order  you,  the  treasurer  of  the  guardians  of  the  poor  of  the  Witham 
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Union  aforesaid,  to  pay  forthwith  unto  the  said  churchwaidenfand 
OTerseers  of  the  said  parish  of  Little  Baddow  the  said  several  nmu 
of  4^.  0«.  ld,y  and  12/.  lis.  lid.,  making  in  the  whole  the  sum  of 
161,  lis.  And  we  do  further  order  jou,  the  treasurer  of  the  guar- 
dians of  the  poor  of  the  Witham  Union  aforesaid,  to  pay  abo  weekly 
and  every  week,  unto  the  proprietor  of  the  said  house,  the  sum  of 
lls,y  which  said  weekly  sum  of  lis,,  appears  to  us,  the  said  justiees, 
to  be  a  reasonable  charge  in  that  behalf,  or  such  other  weekly  sum 
as  the  proprietor  of  the  said  house  shall  hereafter  and  from  time 
to  time  reasonably  charge,  for  the  future  lodging,  clothing,  medk* 
cine,  maintenance,  and  care  of  the  said  Sarah  Sampson,  during  such 
time  as  she  shall  be  confined  as  a  lunatic  in  the  said  house.  Given 
under  our  hands  and  seals  at  Chelmsford,  in  the  said  county  of 
Essex,  the  10th  May,  1847. 

"  Samuel  John  SKiirincB  (l.«.) 
"  Edmund  Round  (l.8.)" 


BoviU  shewed  cause  (a). — ^Two  writs  of  certiorari  hare 
issued:  one  directed  to  the  justices- of  Essex,  the  other 
directed  to  the  keeper  of  the  asylum.  There  is  nothing 
to  connect  these  orders;  and  the  first  was  made  more 
than  six  months  from  the  time  of  granting  the  certio- 
rari Notice  should  have  been  served  on  the  keeper  of 
the  asylum,  in  order  that  he  might  have  shewn  cause; 
because  the  result  of  quashing  the  first  order  would  be 
to  make  him  liable  to  an  indictment.  The  stat  8  &  9 
Vict.  c.  100  is  not  repealed  by  the  stat.  8  &  9  Vict  a 
126;  and  the  order  by  which  the  lunatic  was  sent  to 
the  asylum  follows  the  form  given  in  Schedule  D,  an- 
nexed to  the  first-mentioned  statute.  This  instrument, 
signed  by  the  officiating  clergyman,  is  merely  a  certifi- 
cate, requesting  the  keeper  of  the  asylum  to  receive  the 
person  under  his  care :  it  is  not  a  judicial  act  which  is 
capable  of  being  removed  by  certiorari.  In  lie  Shut- 
ileworth  (6),  the  Court  seemed  to  be  of  opinion  that  the 
provisions  in  stat.  8  &  9  Vict.  c.  100,  with  regard  to  the 


(«)  Before  Patteson  and  ErU^      account  of  illness. 
Js.     Lord  Denman,  C.  J.,  and  (i)  2  New  Sess.  Oas.  470. 

Wightman,  J.,  were  absent  on 
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form  of  the  certificate,  were  only  directory,  and  that        1849. 
they  were  satisfied  if  substantially  complied  witL  TheQ^ 


V. 

11    -I  1         Inhabitanti  of 

Whitehurat  and  PcMey^  contrk,  were  called  upon  by     Hatvold 


the  Court  to  shew  that  this  order  was  removable  by 
certiorari. — ^The  order  is  returned  in  obedience  to  the 
writ  of  certiorari,  and  is  now  before  the  Court;  if  it 
was  not  such  an  order  as  could  properly  be  removed  by 
certiorari,  the  usual  practice  is  to  apply  to  quash  the 
writ  [ErUy  J. — In  Rex  v.  Lloyd  (a),  it  is  said,  a  certi- 
orari does  not  lie  to  remove  any  other  than  judicial 
acts.]  This  is  a  judicial  act  on  the  part  of  the  clergy- 
man, the  same  as  if  it  had  been  done  by  a  justice  of  the 
peace;  or,  if  not  strictly  a  judicial  act,  the  order  may 
\ie  removed,  as  ancillary  to  the  other  orders,  in  the 
same  way  that  examinations  are  returned  with  an  order 
of  removal:  JRegina  v.  Rotheram  (6).  In  Regina  v. 
Coles  {c),  an  order  of  sessions,  regulating  costs,  was 
held  to  be  removable.  The  efiect  of  this  order  is  to  de- 
prive a  person  of  his  liberty;  and  before  it  can  be 
granted,  the  clergyman  must  inquire  into  and  be  satis- 
fied as  to  the  existence  of  certain  facts;  and,  being  so 
satisfied,  he  has  power  to  certify  those  facts.  The 
words  "  being  so  satisfied/'  have  been  held  to  be  words 
of  a^udication:  Rex  v.  Lewis  (d). 

.  BovUl,  in  support  of  the  orders. — The  jurisdiction  of 
the  justices  arises  from  the  fact  of  the  lunatic  being 
sent  to  an  asylum.  Magistrates  have  power  to  adjudi- 
cate on  the  settlement  under  the  stat  8  &  9  Vict.  c. 
126,  in  the  case  of  a  lunatic  sent  by  a  clergyman  under 
the  stat  8  &  9  Vict.  c.  100.  It  appears,  from  the 
order  of  maintenance,  that  the  lunatic  was  sent  to  an 
asylum,  and  that  she  was  a  pauper  whose  settlement 

(a)  Cald.  309.  (c)  2  New  Sess.  Cas.  144. 

lb)  2  Q.  B.  R.  557,  n.  (d)  S  A.  &  E.  881. 
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1849.        w^  adjudged  to  be  in  a  parish  different  from  tbit 

^I^^Jq^^     which  sent  her.     The  adjudication  as  to  the  future 

^'  maintenance  is  correct.     The  charges  may  vary  from 

Inhabitant  of      .  .  . 

HATriiLD  time  to  time,  and  therefore  the  order  is  framed  to  meet 
such  an  emergency.  This  objection,  if  it  should  pre- 
vail, can  only  affect  that  part  of  the  order:  Rex  t. 
MatUden  (a).  The  ordinary  mode  of  stating  facts  in  ao 
order,  is  by  way  of  recital 

Whitehurst  and  Pashley,  contrk. — The  stat.  8  &  9 
Vict.  c.  100,  does  not  give  the  magistrates  jurisdiction 
to  make  an  order  affecting  the  parish  of  Hatfield  Pe- 
verell.  The  power  to  adjudicate  the  settlement  of  this 
lunatic  is  given  by  sect.  58;  and  the  power  to  make  an 
order  of  maintenance,  under  sect.  62  of  the  stat  8  &  9 
Vict.  c.  126,  which  last  section  must  be  taken  to  refer 
to  lunatics  sent  under  the  power  given  by  that  statute 
The  exercise  of  the  power  given  by  the  stat.  8  &  9  Vict 
c.  100,  is  voluntary;  under  the  8  &  9  Vict.  c.  126,  it  is 
compulsory.  The  effect  of  the  latter  statute  must  be  to 
repeal  the  former ;  so  that  the  justices  do  not  appear 
to  have  had  any  jurisdiction  to  make  the  order  of  set- 
tlement and  the  order  of  maintenance.  The  lunatic  is 
sent  to  a  private  asylum ;  and  it  does  not  appear  tbat 
there  is  no  county  asylum,  or,  if  there  is,  that  it  is  fall: 
Regina  y.  Ellis  (b).  The  order  directs  the  sum  of  lU 
a  week  to  be  paid  for  the  maintenance  of  the  lunatic 
or  such  other  weekly  sum  as  the  proprietor  of  the 
asylum  shall  reasonably  charge.  Such  an  adjudication 
as  to  future  maintenance  is  uncertain  and  bad  It  is 
requisite  that  a  fixed  sum  should  be  specified,  because 
the  justices  have  power  to  enforce  the  payment  by  dis- 
tress, under  stat.  8  &  8  Vict.  c.  126,  s,  68;  and  a  dis- 
tress can  only  issue  for  what  is  certain.     The  justices 

(a)  8  B.  <S?  C.  78.(5)         1  New  Sess.  Oas.  342 ;  6  Q.  B.  R.  501. 
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should  ascertain  the  sum  to  be  paid:  Regina  v.  Long  (a)  y        i849. 
SeUwood  V.  Mount  (6),  Co.  Litt  56.  b.     The  parish  offi-     ThTouKwr 
cars  would  be  exposed  to  an  indictment  for  disobedience    ,  ^  ,  .*• 

'•  ...  Inhabitants  of 

to  the  order,  although  they  did  disobey  it  on  the  ground      Hatfisud 
that  they  thought  the  increase  of  charge  excessive. 

The  order  for  the  admission  of  the  pauper,  and  the 
order  of  settlement,  are  only  stated  by  way  of  recital  in 
the  order  for  maintenance,  and  there  is  no  adjudication 
that  the  recital  is  true.  The  recitals  may  not  be  true; 
and  unless  they  are,  the  justices  have  no  jurisdiction  to 
make  the  order. 

Cur.  adv.  vult 

Patteson,  J.,  now  delivered  the  judgment  of  the 
Court. — The  substantial  question  in  this  case  is,  whe- 
ther an  order  of  justices  for  expenses  made  under  the 
8  &  9  Vict  c.  126,  s.  62,  is  valid  in  respect  of  a  pauper 
lunatic  received  into  a  licensed  house  for  the  reception 
of  lunatics,  under  an  order  of  a  clergyman  and  an  over- 
seer, pursuant  to  the  8  &  9  Vict.  c.  100,  s.  48,  without 
an  application  to  a  justice,  under  the  8  &  9  Vict.  c.  126, 
&  48.     We  are  of  opinion  that  it  ia 

As  the  two  statutes  were  passed  nearly  at  the  same 
time,  they  ought  to  be  considered  as  coming  into  oper- 
ation together;  and,  in  that  case,  the  legislature,  in 
passing  the  later  Act,  had  under  its  notice  that  pauper 
lunatics  might  be  sent  to  a  licensed  house,  under  the 
8  &  9  Vict,  c  100,  s.  48.  The  enactment  of  the  later 
Act,  in  sect  62,  is  general,  applying  in  terms  to  any  lu- 
natic that  shall  have  been  sent,  whether  under  the  later 
statute  or  any  other,  and  repeats  a  description  which 
had  been  used  in  many  sections  of  the  same  statute, 
comprising  two  classes,  viz.  paupers^  sent  from  a  parish 
and  paupers  sent  at  the  instance  of  some  clergyman  or 

(a)  1  Q.  B.  R.  740.  {b)  1  Q.  B.  R.  726. 
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1849.        officer  of  a  parish,  within  which  latter  class  this  patiper 

ThTo^ir     clearly  falls. 

J-  This  question  being  disposed  of  in  the  affirmatifB, 

HATrniD  the  question  of  form  remains.  As  to  the  instrament 
under  which  this  pauper  was  sent,  it  appears  to  b^  in 
the  nature  of  a  certificate,  equivalent  to  that  which  is 
given  by  a  fnend  or  relation  in  the  case  of  a  hmatie 
not  chargeable,  and  not  of  such  of  a  judicial  nature  u 
to  be  removable  by  certiorari;  and  it  further  appe«8 
to  us,  that  this  objection  to  the  issuing  of  the  writ  is 
available  in  shewing  cause  against  quashmg  an  instru- 
ment brought  up  by  it  Even  if  it  was  before  us  regu- 
larly by  affidavit,  it  would  be  sufficient  to  render  valid 
an  order  of  maintenance,  in  so  far  as  it  is  requisite  to 
shew  that  the  pauper  was  sent  at  the  instance  of  some 
clergyman  or  officer  of  the  parish.  With  respect  to  itt 
sufficiency  as  a  compliance  with  the  8  &  9  Vict  a  100, 
6.  48,  it  is  not  necessary  to  decide.  As  to  the  objecticHi, 
that  the  facts  essential  to  authorise  an  order  for  ex- 
penses are  stated  by  way  of  recital,  that  is  a  sufficient 
statement;  and  the  decision,  that  the  recital  of  a  com- 
plaint containing  the  essential  facts,  is  not  a  recital  of 
the  essential  facts,  has  no  application.  As  to  the  ob- 
jection, that  the  order  is  for  the  payment  of  11&  per 
week  as  the  reasonable  charge  at  present,  or  such  sum 
as  may  be  reasonably  charged  hereafter,  it  should  be 
borne  in  mind,  that  the  reasonable  charge  for  main- 
tenance may  probably  vary;  that  in  riespect  of  lu- 
natics in  the  county  asylum,  provision  is  made  by  this 
statute  for  altering  the  charge  from  time  to  time;  that, 
under  the  9  Geo.  4,  c.  40,  s.  38,  provision  was  also  made 
for  orders  varying  the  charge  from  time  to  time,  and 
that  the  form  of  enactment  is  here  altered,  and  the 
power  to  make  subsequent  orders  is  not  expressly  gi?en. 
There  is,  therefore,  reason  for  providing  for  a  variation 
in  the  charge.     The  order  decides  the  amount  diat  is 
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reasonable  under  present  circumstances,  and  gives  a        i849, 
power  for  future  variation.     The  suggested  evil  of  rais-     ij^^  Qukeh 
ing  the  question  of  reasonableness  by  indictment,  does       u-Vtanu  <d 
not  press,  as  the  68th  sect,  provides  for  the  recovery  of     Hatfikli) 
the  money  ordered,  either  by  distress  or  actibn;  and  if 
either  party  chooses  to  raise  the  question  by  action, 
there  would  be  no  particular  inconvenience  in  settling  > 

by  a  verdict  the  reasonable  expenses  of  a  lunatic. 

Rule  discharged,  with  costs. 


T 


Hammond  v.  Bendyshe  and  Another.  Jvly  5. 


RESPASS  for  seizing  the  goods   of  the  plaintiff  Under  the  stat. 

1.0  ^}co   4  c 

Plea — Not  guilty  by  statute.  At  the  trial,  before  ParA«,  66,8.27,' 

B.,  at  the  Cambridgeshire  Summer  Assizes,  1848,  it  ap-  cietie"  Act),^ 

peared  that  this  action  was  brought  against  the  defend-  power  i«  given 

ants,  justices  of  the  peace,  for  having  issued  a  warrant  putesbyarbi- 

of  distress  under  the  10  Geo.  4,  c.  56,  s.  28,  under  which  the  arbitrators 

the  goods  of  the  plaintiff  had  been  seized   The  evidence  aLrtasumof 

shewed  that  the  plaintiff  was  steward  of  the  Harston  money  to  be 

*  ^  paid,  then,  m 

Friendly  Society,  the  rules  of  which  had  been  duly  and  ca«e  of  nonpay- 
properly  enrolled.     By  rule  22,  any  member  registered  tice  u  required 
for  one  year,  who  might  become  sick,  lame,  or  blind,  is  moM^wSiiUr 
to  receive  a  certain  weekly  sum.    By  rule  27,  in  case  of  *>"  ^^  P^y 

against  whom 

any  dispute  between  the  society  and  any  member,  or  the  award  is 

1    .      •  1  1  i%  .      .       1        made  to  shew 

person  claiming  under  a  member,  a  reference  is  to  be  cause  why  he 

refuses  to  pay ; 

and  if  no  suffi- 
cient cause  is  shewn,  two  justices  have  power  to  cnforee  tlie  award  by  distress.  Section  28  gives 
power  to  two  justices  to  hear  any  complaint,  and  make  an  order  directing  what  should  be  paid, 
and  goes  on  to  enact,  "  that  they  shall  proceed  to  enforce  their  award  m  the  manner  hereinbefore 
directed  to  be  used  in  case  of  any  neglect  to  comply  with  the  decituon  of  the  arbitrators  appointed 
under  the  anthoritv  of  this  Act." 

Jleid,  that  an  order  of  justices  under  section  28  is  analogous  to  an  award  by  arbitrators  un- 
der section  27;  and  that  justices  rannot  proceed  to  enforee  their  order  by  distress,  without  first 
issuing  a  summons,  giving  to  the  party  adled  upon  to  pay,  on  opportunity  «f  showing  why  he 
reiiises  to  obey  such  order. 
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1849.  made  to  justic^s^  under  the  10  Gea  i,  c.  £6^  ^  28. 
^]^JJJ^  One  Wisby  went  before  two  juatices  and  laid  an  in- 
^    V-  formation  before  them,  stating  that  he  was  a  memb^ 

Bbhdtsbs. 

of  the  society;  that. he  had  been  lame  and  unable  to 

work ;  that  he  had  been  excluded  from  the  society  and 
all  benefits  belonging  to  it  A  summons  issued  to  the 
stewards  of  the  society,  to  shew  cause  why  they  shotild 
not  pay  to  him  the  sums  of  5L  Ss.  and  42.  its.,  which  he 
alleged  was  due  to  him  by  the  rules  of  the  society.  The 
stewards  attended;  the  case  was  heard  on  the  6th  of 
March,  1848,  when  the  defendants  made  an  order  that 
the  expulsion  of  Wisby  was  unjust  and  illegal;  that  he 
should  be  re-admitted  a  member  of  the  society;  and 
that  the  plaintiff  and  the  other  stewards  should  pay 
6i  8s.  and  4i  4«.  to  Wisby,  and  lOs.  costa  The  money 
not  being  paid  on  the  3rd  of  April,  1848,  without  any 
further  summons  to  the  stewards,  the  defendants  issued 
their  warrant  of  distress,  reciting  that  a  copy  of  the 
order  was,  on  the  18th  of  March,  personally  served  on 
the  plaintiff  and  the  other  stewards;  and  that,  on  the 
same  day,  the  stewards  were  personally  required  by 
Wisby  to  pay  him  the  sums  of  51.  Ss.  and  41.  4s,,  and 
that  they  refused  to  pay  the  money.  The  warrant  then 
directed  a  distress  to  be  levied,  in  the  first  instance,  on 
the  goods  of  the  society,  and  if  they  were  insufficient, 
then  upon  the  goods  of  the  plaintiff  and  the  other  stew- 
ards, or  any  of  them.  The  warrant  was  executed  in 
part  upon  the  goods  of  the  society,  and  upon  the  goods 
of  the  plaintiff'  for  the  remainder. 

For  the  plaintiff  it  was  contended,  that  the  warrant 
was  invalid,  as  no  summons  had  issued  to  the  plaintiff 
after  the  making  of  the  order ;  that  tlie  justices  had  no 
power  to  include  the  costs  of  the  order;  and  that  the 
facts  which  entitled  the  applicant  to  relief,  ought  to 
have  been  stated  on  the  face  of  the  warrant  A  verdict 
was  entered  for  the  defendants,  under  the  direction  of 
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the  learned  judge,  with  leave  to  move  to  enter  a  verdict        i849. 
for  the  plaintiff,  with  SLls,  damages,  if  the  Court  should      nliiiioirD 
be  of  opinion  that  the  defendants,  under  the  circum-     ^    ^' 

BSNDTSHB. 

Stances,  were  liable.  A  rule  nisi  having  been  obtained — 

ByleSy  Seijt,  and  if  ^ico^e,  shewed  cause  (a). — ^The  prin- 
cipal ground  on  which  this  rule  was  obtained  is,  that 
the  justices  issued  a  distress  warrant  to  enforce  their 
order,  without  a  previous  summons.  The  validity  of 
this  objection  depends  on  what  is  the  proper  construc- 
tion to  be  put  on  the  stat  10  Geo.  4,  c.  56.  Section  27 
enables  members  of  Friendly  Societies  to  settle  disputes 
by  arbitration ;  in  which  case,  when  the  award  is  made, 
a  summons  may  issue  by  one  justice;  and  unless  some 
reason  is  assigned  for  non-compliance  with  the  award, 
two  justices  may  issue  a  distress  warrant.  Section  28 
gives  the  parties  power  to  go,  in  the  first  instance,  be- 
fore two  justices,  who  are  to  hear  the  case  and  make  an 
order;  which  order  they  have  power  to  enforce  by  dis- 
tress. The  words  of  that  section  are — "  In  case  the  said 
justices  shall  adjudge  any  sum  of  money  to  be  paid  by 
such  person  against  whom  such  complaint  shall  be  made, 
and  such  person  shall  not  pay  such  sum  of  money  to  the 
person,  and  at  the  time,  specified  by  such  justices,  they 
shall  proceed  to  enforce  their  award  in  the  manner  here- 
inbefore directed  to  be  used  in  case  of  any  neglect  to 
comply  with  the  decision  of  the  arbitrators  appointed 
under  the  authority  of  the  Act"  The  words  "  shall 
proceed  to  enforce  their  award,"  must  mean,  issue  their 
warrant  of  distress.  The  order  merely  directs  the  plain- 
tiff to  pay,  which  would  be  for  payment  immediately ;  and 
the  justices  might  have  proceeded  to  issue  their  warrant 
at  once.  [The  arguments  on  the  other  objections  that 
were  taken  are  rendered  unnecessary  by  the  judgment} 

(a)  Before  Lord  Denman,  C.  J.,  PaUeson,  Coleridge,  and  Wight- 
many  Jg. 
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1849.  Watson,  KeanCy  and  Couch,  in  support  of  the  rule.— 

HAXMoim      ^^^  order  made  by  justices  under  sect.  28  of  the.stat 
„    *•  10  Geo.  4,  c.  56,  is  in  the  nature  of  an  award  under  sec* 

tion  27,  and  the  summons  which  is  required  to  be  is- 
sued before  an  award  can  be  enforced,  is  equally  iq>pli< 
cable  to  an  order  of  justices.  The  general  principle  of 
law,  requiring  such  previous  summons,  is  laid  down  in 
general  terms  in  Rex  v.  Ven<Me8{ci),  Painter  v.  The  Li- 
verpool Oa»  Company (b)y  and  Kirmings  case  (c).  The 
necessity  for  the  application  of  that  rule  in  the  present 
case  is  obvious;  the  warrant  states  that  the  plaintiff 
was>  personally  served  with  the  order,  that  he  was  re- 
quested to  pay,  and  that  he  refused.  The  plaintiff,  if 
summoned,  might  be  able  to  controvert  those  state- 
ments, and  shew  that  he  was  not  personally  served  with 
the  order,  that  the  money  was  not  demanded,  or  that 
the  money  had  been  paid. 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — ^This  was  an  action  against  two  justices  in 
trespass,  for  causing  the  goods  of  the  plaintiff  to  be  dis- 
trained under  their  warrant,  for  non-payment  of  5L  St, 
and  4t  4s.,  and  10s.,  pursuant  to  an  order  previously 
made  by  them.  The  defendants  pleaded  not  guilty  by 
statute;  and  the  defence  was  under  the  10  Gea  4,  c.56, 
8.  28.  [His  Lordship  then  stated  the  facts  as  before 
set  out,  and  proceeded.]  Several  objections  were  taken 
by  the  plaintiff  to  the  regularity  of  the  proceedings  un- 
der which  the  defendants  purposed  to  justify  this  dis- 
tress; but  as  there  is  one  which  we  think  fatal  to  the 
case  of  the  defendants,  we  do  not  think  it  necessary  to 
advert  to  the  others. 

By  the  28th  section  of  the  10  Geo.  4,  c.  56,  in  cases 

(n)  2  Ld.  Raym.  1405.     {b)  3  A.  <fe  E.  433.      (c)  10  Q.B.  IL79A 
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where  disputes  are,  as  in  this  case  by  the  rules  of  the  so-        1849. 
cieij,  to  be  deisided  by  justices  of  the  peace,  the  parties      h""^^!©!!© 
are  to  be  summoned,  and  the  justices  are  to  hear  and  v. 

determine  the  complaint  according  to  the  rules  of  the 
society;  and  ''in  case  the  justices  shall  adjudge  any 
^m  of  money  to  be  paid  by  the  person  against  whom 
the  complaint  is  made,  and  such  person  shall  not  pay 
it  to  the  paity,  and  at  the  time,  specified  by  such  jus-^ 
tioes,  they  shaU  proceed  to  enforce  their  award  in  the 
manner  directed  by  the  Act  to  be  used  in  case  of 
neglect  to  comply  with  the  decision  of  arbitrates  ap« 
pointed  under  the  authority  of  this  Act/'  The  means 
of  enforcing  the  award  of  arbitna;tors  are  under  the  27th 
section  of  the  Act.  By  that  section,  if  either  of  the 
parties  reAise  to  comply  with  the  decision  of  the  arbi- 
trators, a  summons  may  be  issued,  returnable  before 
two  justices,  calling  upon  the  party  against  whom  com- 
plaiiit  is  made  to  appear  before  them;  and  upon  appear- 
ance or  default,  the  justices  may  make  "  such  order  as 
to  them  may  appear  just;"'  and  ''  if  the  sum  so  awarded, 
with  a  sum  for  costs  not  exceeding  10a,  shall  not  be 
immediatdy  paid,''  then  the  justices  shall  issue  their 
distress  warrant  The  provisions  of  the  27th  section 
would  apply  to  cases  where  an  award  by  arbitrators  for 
payment  of  money,  in  the  form  given  in  the  schedule, 
has  not  been  complied  with,  and  the  money  has  not 
been  paid  at  the  time  specified  in  the  award.  In  such 
a  case,  the  proceeding  before  the  justices  would  be 
merely  to  enforce  pa}Tnent,  and  if  not  immediately  paid, 
when  the  parties  appear,  the  justices  may  issue  a  war- 
rant of  distress.  There  can,  in  such  cases,  be  no  rea- 
son for  another  summons  before  a  distress  warrant  is- 
sues. 

But  it  appears  to  us,  that  if  the  proceedings  are  under 
the  28th  section,  and  the  justices  have  made  an  order 
for  payment  of  money  analogous  to  the  award  of  arbi- 
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1.S49.        trators  under  the  27tli  section,  a  distress  warrant  can- 
Hammokd      ^^*  issue  for  non-compliance  with  such  an  order  without 
V.  1^  previous  sununons  to  the  paxty,  who  may  loiaYe  Tarious 

reasons  to  assi^  against  the  issuing  the  distre^  wairaqjt; 
he  may  not  have  knowledge  of  the  order;  he  may  be 
ready  to  pay  the  person  named  in  the  order  if  he  coiiU 
find  him;  he  may  actually  have  tendered,  or  even  paid, 
the  money;  all  which  reasonable  excuses  would  be  un- 
available if  the  party  to  whom  the  mon^y  is  ordered  toi 
be  paid  could  ex  parte,  and  without  notice,  obtain^  dis- 
tress warrant  The  recitals  in  the  warrant,  in  the  pre- 
sent case,  state  service  of  the  order,  and  demand  and 
refusal;  all  which  might  be  controverted.  And  we 
therefore  think,  in  accordance  with  the  principle  of 
the  decision  of  this  Court  in  the  case  of  fainter  v.  Thii 
Liverpool  Oa§  Company  i^cb),^  that  wherever  cause  could 
be  shewn  against  issuing  a  warrant  of  distress,  a  pre^ 
vious  summons  is  neqessary;  and  as  no  supji  summons 
was  issued  in  this  case,  but  the  warrant  was  obtained 
ex  parte,  the  rule  will  be  absolute  to  enter  a  verdid! 
for  the  plaintifi*  for  bl.  \s. 

Rule  absolute  acQordingly.  ■ 
(c7)  3  A.  <k  £.  433. 


S 


n' 


•  »  ■•III 

. .    t         -,.■      .     r-  .'•-•-■  ■  .■/      ,♦    ,  •  I     •■•:  -r.  . 


A 


TRINITY  VACATION,  12  VICT.  625 

1849. 

The  QuBBsr  v.  The  Inhabitants  of  Wikspobi).  JuIj/  5. 

RULE  had  been  obtained,  calling  on  the  auditor  a  lunatic  ne- 
of  the  Dulverton  Union,  in  the  county  of  Somerset,  the  ^J^j^^^. 
churchwardens  and  overseers  of  the  parish  of  Hawk-  jjg »"» !»"«*» 

,  H.,  was,  while 

ridge,  and  the  guardians  of  the  Dulverton  Union,  to  in  parish  W., 
shew  cause  why  so  much  of  the  said  auditor's  allowance  ma^tratc'hy* 
of  the  accounts  of  the  union  as  confirmed  a  charge  of  ^  relief 
351  lis.  5cLy  made  against  the  parish  of  Winsford  by  the  ynion*  at  the 
guardians,  in  respect  of  a  lunatic  named  Thomas  Hole,  the  officiating 
and  which  had  been  returned  into  this  Court  in  obedi-  n^'^S^nt  to 
ence  to  a  writ  of  certiorari,  should  not  be  quashed;  and  f  l»"»at»c  a«y- 

^  lum,  under  the 

why  the  said  sum  of  S5l.  lis.  5d,  should  not  be  paid  to  8tat  8  &  9  Vict 
the  parish  of  Winsford  by  the  parish  of  Hawkridge;  The  expense  of 
and  why  the  guardians  of  the  Dulverton  Union,  or  the  ^^ji^^'^^^ 
churchwardens  and  overseers  of  the  parish  of  Hawk-  "» obedience  to 

•  J  ti-i  1  •  t       n  TfT»      /•      1     1  ***  order  of  ma- 

ndge,  should  not  pay  to  the  parish  of  W msford  the  ex-  gistrates,  by  the 

penses  of  the  prosecution.  "^^"^  ^^^ 

It  appeared  that  the  auditor,  having  been  required  so  PJ™^««  ^:  ^^ 

Tf  •  wT ere  si" 

to  do,  had  stated  in  writing,  according  to  the  provisions  tuatc,  and  the 
of  the  7  &  8  Vict.  c.  101,  s.  35,  the  reason  of  his  allow-  w.  with  thoM 
ance  of  the  above  sum,  as  follows :  "  In  the  minute-book  ^^^^^'^ 
of  the  board  of  cuardians,  I  find  that  a  lunatic,  Thomas  *^«  lunatic, 

,  though  not 

Hole,  was  committed  to  an  asylum  by  an  order  of  two  chargeable,  was 

...  .i_i..r  J'  !•         •<•  j,tobe  considered 

magistrates;  that  the  guardians,  on  being  informed  by  a  pauper  by 
the  treasurer  of  the  union  that  he  had  paid  35?.  1  Is.  5cL  J^*"  ^^^ 
on  account  of  the  said  lunatic,  under  an  order  made  ■«»*  to  the  asy- 

,  ,  ,  ,  lum,  and  that 

upon  him  by  the  same  magistrates,  inquired  in  what  the  auditor 
parish  he  had  been  found  by  John  Dale,  the  then  re-  ^^these 
lieving  officer  of  the  union,  and  did  adjudge  the  sum  so  expensei  to  the 
paid  by  their  treasurer  to  be  chars^ed  to  the  parish  of  which  was  lia- 

.  .  .  ble "  as  the 

Winsford,  where  the  said  lunatic  had  been  found  and  parish  from 
taken  into  custody.''  ^^^  "^ 

From  the  affidavits  it  appeared  that  the  above-named 
Thomas  Hole  was  the  son  of  a  substantial  landowner 


\ 


626  l^W  SESSIONS  OASIS,: 

1S49.        residing  in  the  parish  of  Hawkridge,  and  had  n^ver 
;^^^     been  chargeable  to  any  parish,  and  that  he  resided  Tritf 
V.  a  farmer  in  the  same  parish^  who  was  allowed  hj  the 

WiHsvoRD.     father  of  the  lunatic  2&  a  week  for  his  maintenanebi 
The  officiating  minist<er  of  the  parish  complained  to  the 
relieving  officer  of  the  union,  John  Dale,  that  Thomai 
Hole  was  a  lunatic  neglected  by  his  relations,  and  W 
quested  tha,t  proper  measures  should  be  ta;ken  for  his 
being  conveyed  to  an  asylum.    Dal^  thereupon  made  $ 
complaint  to  a  justice,  who  thereupon  made  an  order 
that  the  lunatic  should  b6  brought  before  himself  and 
another  justice,  and  an  order  was  made  by  {the  two  psF 
tices,  according  to  the  form  8  &  9  Vict  c  126,  Sched  (E); 
No.  1,  for  the  reception  of  the  lunatic  into  an  asjlum. 
In  the  particulars  subjoined  to  the  last-mentioned  iMdcaq 
Hawkridge  was  stated  to  be  the  place  of  abode  of  the  hini^ 
tic.  It  appeared,  however,  that  on  the  naoming  on  whiiA 
the  order  was  made,  the  lunatic  had  gone  to  the  hcmseof 
his  brother  in  the  adjoining  parish  of  Wi&sford,  and  irias 
found  there  and  conveyed  from  thence  to  the  asylum  by 
the  relieving  officer;  and  a  subsequent  order  df  justices 
for  the  pajnonent  of  the  expense  of  the  maintenance  of 
the  lunatic  was  made  on  the  treasurer  of  the  umoiL 
The  poor-law  commissioners,  on  being  applied  to  by  the 
guardians  of  the  union,  gave  it  as  their  (^ini<m,  thfi 
under  sect  57  of  8  &  9  Vict  c.  126,  the  charge  must  be, 
in  the  first  instance,  on  the  parish  of  Winsford,  from 
which  the  lunatic  was  sent    And  the  guardians  accord- 
ingly made  the  following  minute: — Ordered,   that  a 
cheque  be  signed  for  132.,  the  expense  of  keeping  Tho- 
mas Hole  in  the  lunatic  asylum  at  Devizea     Debit 
Winsford  parish;  credit  treasurer. 

Montagu  8mith{d)  appeared  for  the  auditor. 

(a)  Before  Lord  Denmany  0.  J.,  PaUeion,  CoUridffey  tjid  JEde^  i^ 


nisQuBis 
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.  Pashley  shewed  cause  for  the  parish  of  Hawkridge^-*^        1849, 

The  facts  of  this  case  justify  an  order  sending  the  lunatic 

to  an  asylum,  under  the  stat  8  &  9  Vict  c.  126,  s.  49.  y- 

He  was  found  wandering  in  the  union,  and,  for  the  pux-^     WmvemA 

poses  of  this  argument,  it  is  of  no  consequence  in  which 

parish  he  was  found;  and  an  order  is  made,  pursuant  to 

the  powers  given  by  sect  49,  on  the  treasurer  of  the 

union  for  the  expenses  incurred  in  the  asylum.     This 

person  was  treated  as  a  wandering  lunatic;  and  the 

order  by  which  he  was  sent  to  the  asylum  followed  the 

form  given  in  Schedule  (E.),  No.  ],  annexed  to  the  Act, 

which  is  applicable  to  lunatics  chargeable,  as  well  as 

those  wandering  though  not  chargeable.     The  direction 

given  by  the  poor-law  conunissioners  is  to  charge  the 

parish  of  Winsford;  but  if  the  Court  should  think  that 

Hawkridge  was  the  parish  from  which  the  lunatic  waa 

sent,  still  sect  57,  which  they  refer  to,  applies  to  pauper 

lunatics,  and  is  not  referable  to  a  case  like  the  present^ 

where  the  lunatic  is  not  chargeable,  but  neglected  by 

his  friends.     These  costs  must  be  defrayed  out  of  the 

common  fund  of  the  union  under  the  stat  11  &  12  Vict 

a  110,  unless  relief  can  be  obtained  under  sect  8  of 

that  statute,  which  extends  to  the  guardians  of  any 

union  the  power  of  obtaining  orders  of  maintenance 

upon  the  relations  liable  under  any  statute  to  maintain 

any  poor  person  whose  relief  would  be  chargeable  to  the 

common  fund  of  the  union. 


1 1 


.  Kinglakef  Seijt,  and  Bail,  in  support  of  the  rule. — It 
eeems  admitted  that  the  lunatic  was  properly  sent  to 
the  asylum  under  the  8  &  9  Vict.  c.  126,  s.  49.  That 
section  directs  the  charges  for  maintenanoe  in  the  asy- 
lum to  be  paid  by  the  treasurer  of  the  union,  or  the 
overseers  of  the  parish  from  which  such  lunatic  shall 
have  been  taken.  This  person  being  sent  by  a  valid  or- 
der to  an  asylum^  must  be  taken  to  be  a.pauper  charge 
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1849.        able;  for  the  interpretation  clause,  sect  84,  gives  the 
The  QuiM     meaning  of  the  word  "  pauper"  to  be,  "  every  person 

Inhabitants  of  ^^^*  *^  ^^^  asylum,  licensed  house,  or  registered  hos- 
WuisFou).  pital,  by  any  justice,  officiating  clergyman,  and  overseef 
or  relieving  officer/'  The  parish  of  Hawkridge,  there- 
fore, being  in  effect  the  place  from  which  the  lunatic 
was  taken,  ought  to  bear  these  costs  of  maintenance, 
which  have  been  improperly  charged  by  the  auditor  to 
the  parish  of  Winsford. 

Cur.  adv.  vult 

Erle,  J.,  now  delivered  the  judgment  of  the  Court — 
In  this  case  the  question  is,  whether  the  lunatic  was 
taken  from  the  parish  of  Winsford,  or  of  Hawkridge? 
His  home  was  in  Hawkridge,  and  the  relatives  by  whom 
he  was  neglected  lived  there,  and  the  clergyman  of  that 
parish  made  the  instance  to  the  relieving  officer,  in  con- 
sequence of  which  a  warrant  was  obtained  by  that  offi- 
cer to  bring  him  up  for  examination,  under  which  war- 
rant the  lunatic  was  detained  in  Hawkridge  until  finally 
sent  from  thence  by  order  of  two  justices;  but  the  de- 
tention under  that  warrant  commenced  at  Winsford,  in 
which  parish  the  relieving  officer,  when  proceeding  to 
execute  that  warrant,  happened  to  find  the  lunatic,  dur- 
ing a  short  visit  made  by  him  to  his  brother  there. 
Upon  these  facts  we  are  of  opinion,  that  the  lunatic  was 
taken  from  the  parish  of  Hawkridge,  the  taking  con- 
templated by  sect  49  of  stat.  8  &  9  Vict  c.  1 26,  being 
rather  the  proceedings  under  which  the  lunatic  is  sent 
to  confinement  than  the  mere  capture,  by  which  his 
personal  freedom  is  first  controlled.   It  was  properly  con- 
ceded on  the  argument,  that  the  expression  "  the  parish 
from  which  he  was  taken,"  is  very  nearly  equivalent  to 
"  the  parish  from  which,  or  at  the  instance  of  some 
clergyman  or  officer  of  which,  he  was  sent,''  which  is 
another  form  of  expression,  occurring  in  other  sectiona 
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Although  the  lunatic  was  not  chargeable,  it  is  clear, 
from  the  form  of  the  order  given  in  Sched.  (E.),  No.  1, 
that  he  is  considered  as  a  pauper  in  respect  of  his  being 
sent  to  confinement  Then,  the  order  having  been  made 
upon  the  union,  in  redpect  of  a  pauper  taken  from  the 
parish  of  Hawkridge,  the  expenses  ought  to  hare  been 
charged  to  that  parish,  and  not  to  Winsford;  therefore, 
the  allowance  of  the  sum  in  question  against  the  parish 
of  Winsford  ought  to  be  quashed,  and  that  sum  ought  to 
be  repaid  to  that  parish  by  the  parish  of  Hawkridge, 
and  the  costs  of  the  parish  of  Winsford  ought  to  be  re- 
paid to  that  parish  hy  the  union. 

Rule  absolute  accordingly. 


1849. 
The  QiTBEN 

V. 

Inhftbitants  of 
Winsford. 


Jones  v.  Machen  and  Brickdale,  Esquires,  and  White. 

Montagu  SMITS  had  obtained  a  rule  calling 
upon  E.  Machen  and  J.  F.  Brickdale,  Esquires,  two  of 
her  Majest/s  justices  of  the  peace  in  and  for  the  county 
of  Gloucester,  acting  for  the  petty  sessional  division 
of  Coleford,  to  shew  cause  why  ft  mandamus  should 
not  isstie,  cbmihanding  them  to  hear  and  adjudicate 
uptm  an  application  made  6n  the  27th  of  February, 
1849,  by  Hannah  Jones,  for  an  order  of  affiliation  on 
one  W.  White,  whom  she  alleged  to  be  the  putative 
father  of  a  bastard  child. 

It  appeared  from  the  affidavits^  that  the  diild  was 
bom  on  the  20th  of  November,  1848,  and  that  on  the 
12th  of  January,  1849,  the  mother  applied  to  the  above- 
named  justices  for  a  summons,  under  the  stat  7  &  8 
Vict.  c.  101,  s.  2,  to  be  served  on  the  said  W.  White. 
The  summons  was  served,  and  the  woman  and  White 
appeared  before  the  said  justices  on  the  30th  of  Janu- 

VOL.  in.  Y  Y  N.  s.  c. 


Jvlyh. 


Where  a  wo- 
man made  an 
application  for 
an  order  in 
bastardy,  un- 
der Stat.  7  &  8 
Vict  c.  101,  to 
justices  at  petty 
sessions,  and 
they,  after  har- 
ing  heard  the 
evidence  on  her 
behalf,  dismiBi- 
ed  the  com- 
plaint on  the 
ground  that  her 
evidence  had 
not  been  corro- 
borated in  any 
material  parti- 
cular:— 

J/eU,  that 
she  was  not  bar- 
red from  mak- 
ing a  second 
application 
within  the  time 
limited  by  the 
statute. 
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1849.  ary.  On  that  occasion  the  woman  was  sworn  and  exa- 
mined, and  witnesses  were  called,  who,  in  the  opinion  of 
the  justices,  failed  to  corroborate  her  testimony  in  aaj 
material  particular,  and,  without  calling  upon  White 
to  enter  upon  his  defence,  they  dismissed  the  applicar 
tion.  After  such  dismissal,  the  woman  discoYered  ad- 
ditional evidence,  which,  she  stated  in  her  affidavit, 
was  previously  unknown  to  her,  and  on  the  14fth  of 
February  she  obtained  a  second  summons;  and  on  the 
27th  of  February  the  woman  and  White  appeared  be- 
fore the  same  two  justices,  at  a  petty  sessions  holden 
for  the  division  of  Coleford.  When  the  woman  wis 
about  to  be  examined  in  support  of  the  application,  the 
attorney  for  White  objected,  and  contended  that  they 
could  not  entertain  the  case,  as  it  had  already  beoi 
heard,  and  dismissed  on  the  merits,  on  the  30th  of  Ja- 
nuary. The  said  justices,  therefore,  refused  to  entertain 
the  application. 

Keating  shewed  cause  (a). — The  stat  4  &  6  Will.  4,  c 
76,  gave  the  power  of  making  orders  in  bastardy  to  the 
justices  at  quarter  sessions;  and  it  is  clear,  that  undar 
that  statute  only  one  application  could  be  mada  The 
Stat.  7  &  8  Vict  c.  101,  repeals  the  former,  and  vests 
the  power  in  the  justices  at  petty  sessions.  Sects.  2  and  3 
limit  the  time  within  which  an  application  can  be 
made,  and  point  out  to  the  justices  the  sort  of  proof 
which  they  must  require.  On  the  30th  of  January  an 
application  was  made;  both  parties  were  present  with 
their  witnesses,  and  the  witnesses  on  behalf  of  the  ap- 
plicant not  satisfying  the  justices  that  there  was  suflSi- 
cient  corroborative  testimony,  refused  to  make  any 
order.     A  second  application  was  made  on  the  27th  of 

(a)  Before  Patteson^  Wightman  and  Erle^  Js.  Lord  Denman,  C  J, 
was  absent. 
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February;  but  it  is  submitted,  that  the  justices  had  no  1849. 
power  to  entertain  it,  inasmuch  as  their  power  was  ex- 
hausted by  the  first  application.  In  Regina  v.  The  Jus- 
tices of  Bucks  (a),  Mr.  Justice  Erie  thought  a  second 
application  might  be  heard;  but  in  that  case  the  facts 
were  diflferent.  In  this  case  witnesses  were  called  who 
failed  to  prove  the  case;  it  is,  therefore,  res  adjudicata, 
and  as  such,  by  analogy  to  cases  civil  and  criminal, 
operates  as  a  bar  to  all  future  proceedings.  The  eflfect 
of  an  order  would  be  to  subject  the  father  to  a  pecu- 
niary penalty,  and  is  in  the  nature  of  a  penal  proceed- 
ing; and  this  is  like  an  acquittal  for  defect  of  evidence. 
In  Rex  V.  Tenamt  (6),  the  quashing  an  order  in  bas- 
tardy was  held  to  prevent  a  second  application.  The 
only  difference  there  was,  that  an  appeal  intervened; 
but  justices  at  petty  sessions  are  as  competent  to  reftise 
as  justices  at  quarter  sessions  are  to  quash  an  order. 

Montagu  Smith,  in  support  of  the  rule. — Under  the 
Stat  4  &  6  Will  4,  c.  76,  only  one  application  in  bas- 
tarday  could  have  been  made;  and  had  that  been  the 
intention  of  the  legislature  when  the  stat  7  &  8  Vict. 
a  101,  was  passed,  it  would  have  been  very  easy  to  have 
made  a  similar  enactment.  It  is  important  to  observe, 
in  construing  this  Act  of  Parliament,  that  sect.  4  gives 
a  right  of  appeal  to  the  putative  father;  but  there  is  no 
corresponding  right  given  to  the  woman  in  case  she 
fails  in  obtaining  an  order  at  the  petty  sessions.  The 
hearing  a  second  application  is  a  matter  of  discretion, 
and  not  matter  of  law.  No  witnesses  were  called  for 
the  father,  but  those  on  behalf  of  the  woman  failed  to 
prove  the  case  to  the  satisfaction  of  the  justices;  the 
case,  therefore,  is  more  analogous  to  a  nonsuit  than  a 
judgment    There  is  no  res  adjudicata  till  some  order  is 

(a)  Ante,  p.  600.  (b)  2  Ld.  Raym.  1423. 

y  Y  2 
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1849.  made;  and  that  distinguishes  this  case  from  Rex  t. 
Reason  (a),  where  it  appeared  by  the  return  made  to 
this  Court  that  the  defendant  had  been  acquitted  of 
the  charge  preferred  before  the  justices.  In  Rex  y. 
Jenkin  (6),  the  case  of  Rex.  v.  Tenant  (c)  was  conside^ 
ed;  but  the  Court  held,  that  a  second  application  in 
bastardy  might  be  made. 

Cur.  adv.  vult 

Lord  Dbnman,  C,  J.,  now  delivered  the  judgment  of 
the  Court. — ^The  question  in  this  case  is,  whether  a  se- 
cond application  in  bastardy  can  be  made  by  the  mother, 
under  7  &  8  Vict  c.  101,  after  justices  in  petty  sessions 
have  dismissed  the  first    The  case  of  Rex,  v.  Jenkin  (p) 
determined  that  justices  out  of  sessions  have  no  power 
to  adjudicate  that  the  man  against  whom  the  com- 
plaint is  made  is  not  the  father,  and  to  acquit  him,  ex- 
pressly on  the  ground,  that,  as  no  appeal  was  given  to 
the  parish,  they  ought  not  to  be  concluded.     So  here, 
no  appeal  is  given  to  the  mother,  though  it  is  given  to 
the  party  charged;  and  therefore,  if  we  were  to  hold 
that  no  second  application  could  be  made,  the  parties 
would  be  placed  on  unequal  terms.     The  cases  cited  at 
the  bar  were  all  cited  in  Rex  v.  Jenkin;  and  the  Court 
took  the  distinction  between  the  decision  of  a  court  of 
sessions,  which  is  final,  and  a  mere  dismissal  of  an  ap- 
plication by  justices  out  of  sessions.     They  also  noticed 
the  alleged  inconvenience  of  repeated  applications,  and 
said  that  it  was  no  greater  than  in  other  cases — such  as 
applications  for  orders  of  settlement,  or  for  suppressing 
alehouses  and   the  like,  in  which  there  is  no  doubt 
that  a  second  application  may  be  made. 

The  Stat  7  &  8  Vict  c.  101,  gives  the  mother  the 
remedy,  somewhat  similar  to  that  which  formerly  had 

(a)  6  T.  R.  376.     {b)  Ca.  tern.  Hardw.  301.     (c)  2  Ld.  Raym.  142a 
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been  given  to  the  parish,  and  directs  the  tribunal  to  1849. 
which  application  is  to  be  made:  it  authorises  the  jus- 
tices in  petty  sessions,  upon  certain  evidence  to  ad- 
judge the  party  summoned  to  be  the  putative  father, 
and  to  order  him  to  pay  money,  and  gives  him  a  right 
of  appeal;  but  it  contains  no  direction  as  to  what  is  to 
be  done  if  the  case  is  not  made  out  to  their  satisfaction. 
Neither  does  the  subsequent  stat.  8  &  9  Vict.  c.  10, 
which  latter  gives,  in  a  schedule,  the  forms  which  are 
to  be  used;  but  there  is  no  form  of  adjudication  in  fa- 
vour of  the  party  simimoned,  nor  any  enactment  as  to 
costs  to  him,  or  anything  of  the  kind.  We  cannot, 
therefore,  see  that  the  legislature  intended  them  to 
have  any  power  to  adjudicate  finally  against  the  mo- 
ther. Their  dismissal  of  the  application  is  rather  in 
the  nature  of  a  nonsuit  in  an  action,  in  which  case  the 
plaintiff  may  come  again  better  prepared.  We  are  far 
from  saying  that  the  dismissal  is  to  have  no  weight; 
but  we  think  that  the  justices  cannot  refuse  to  hear  the 
second  application.  If  it  should  appear  to  them  that 
the  matter  was  fully  inquired  into  on  the  first  occasion, 
they  will  reasonably  view  any  new  evidence  with  much 
suspicion,  and  sift  it  accordingly;  but  we  do  not  think 
that  the  dismissal  can  operate  as  a  bar  to  further  in- 
quiry. 

Rule  absolute. 
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1849.  ' 

J'dy  5.  Palmee  v.  Sutcliffe,  Esquire,  and  Cocklr 

CommiBrionen  Xn  Easter  Term  last  (April  26tli),  PAtnn  obtained  t 

under  a  local  ,                                \    jt                   •' 

ActofPariia-  rule  calling  upon  William  Sutcliffe,  mayor  of  the  city 

8,  c.  cxseti)  for  ^^  Bath,  one  of  the  justices  of  the  peace  in  and  for  the 

^^th^ta-  ^^^^  ^^*^  ^^^  borough  of  Bath,  and  Charles  Cockle,  to 

ri«h  of  Bath-  shew  cause  why  the  said  W.  Sutcliffe,  as  such  justice  as 

wick  were  em- 
powered to  levy  aforesaid,  should  not  proceed  to  hear  and  determme  the 

wa«gi^to^^  complaint  of  James  Palmer  against  C.  Cockle,  for  the 

juitioM  for  ije  non-payment  of  the  sum  of  3s.  G^ct,  assessed  upon  him 

merMt  to  en-  in  respect  of  certain  premises  in  his  occupation  in  the 

of  them  by  dis-  parish  of  Bathwick,  within  the  said  city  and  borough, 

teTof  inco^!^  by  a  rate  or  assessment  made  the  24th  of  June  last, 

ration  waa  under  and  by  virtue  of  a  local  Act  of  Parliament  41 

granted  by  ''  ^ 

Queen  Elita-  Geo.  3,  c.  oxocm^  for  -paving,  cleansing,  lighting,  &;c  the 

and  borough^rf  parish  of  Bathwick,  for  removing  nuisances,  &c.,  and  f(ff 

A^rtat ^ &%  establishing  a  proper  and  effective  police  therein. 

Will.  4,  c.  76,  It  appeared  that  the  rate  in  question  had  been  duly 

passed,  the  pa- 
rish of  Bath-  made  by  the  (.'ommissioners  appointed  under  the  stat 

atepartwTn  ^1  ^reo.  3,  c.  cxoc^%  on  the  24th  June,  1848;  and  the 

the  county  of  g^^  ^f  3^  g  1  ^    ^^  which  C.  Cocklc  was  assessed,  vas 

Somerset  and  ^     '                                                                               ' 

partly  in  the  duly  demanded  on  the  22nd  March  last,  which  he  re- 
city  of  Bath;  /»,                         /-wl-irklAM             T-                          J 

but  by  sect  7  of  fuscd  to  pay.    On  the  10th  April,  application  was  made 

whole  pliish  ^^  ^'  Sutcliffc  for  a  distress  warrant,  which  he  declined 

was  included  ^q  CTant,  on  the  CTOund  that  he  did  not  think  he  had 

withm  the  city  o           ?                     o^ 

of  Bath.    An  any  lawful  authority,  as  a  justice  of  the  peace  for  the 

the  parish  of  city  and  borough  of  Bath,  to  do  so.     A  similar  apphca- 

duly  aM^^r  *^^"  ^^^®  iki^ri  made  to  the  justices  for  the  county  of 

under  their  Somerset;  and  they  declined,  on  the  ground  that  they 

local  Act,  and  ...                             . 

the  amount  not  had  no  authority  to  act  in  the  parish  of  Bathwick.    By 

magistrate Vor  SL  charter  of  incorporation  granted  by  Queen  Elizabeth, 

the  dty  and  bo- 
rough of  Bath 

refustnl  to  grant  a  warrant  of  distress  : — 

lleld,  that  the  refusal  tf)  pay  these  rates  was  an  offence  ajpiinst  the  provisions  of  the  local 
Act,  within  the  meaning  of  the  etat,  7  Will.  4  &  1  Vict  c.  78,  s,  31,  and  that  the  justice!  I* 
the  city  and  borough  of  Bath  had  jurisdiction  to  enforce  the  payment  of  them. 
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junsdiction  within  the  liberties  and  precincts  of  the 
city  of  Bath  was  given  to  the  mayor,  recorder,  and  two 
aldermen  of  the  said  city,  containing  a  non-intromittant 
clause.  Before  the  passing  of  the  Municipal  Corporation 
Act,  the  parish  of  Bathwick  was  not  wholly  within  the 
city  of  Bath,  part  being  subject  to  the  jurisdiction  of 
the  justices  of  Somerset;  but  by  virtue  of  sect  7  of 
that  Act,  the  whole  parish  was  included  within  the  city 
of  BatL  In  pursuance  of  sect.  98  of  that  Act,  a  com- 
mission had  been  issued  by  the  Crown  to  certain  per- 
sons to  act  as  justices  of  the  peace  for  the  city  and  bo- 
rough of  Bath,  and  a  separate  court  of  quarter  sessions 
has  been  granted  (a). 


1849. 


Palmek 
sutoliifb. 


(a)  The  stat.  41  Geo.  3,  c. 
cxxviy  s.  43,  empowers  the  com- 
missioners, once  or  oftener  in 
every  year,  as  they  shall  see  occa- 
sion, to  cause  such  sum  of  money 
to  he  raised  hy  a  rate  or  assess- 
ment upon  the  several  tenants  or 
occupiers  of  houses,  <kc.,  not  ex- 
ceeding, drc,  as  they  shall  think 
proper  and  necessary  for  pay- 
ing and  defraying  the  charges 
and  expenses  incidental  to  and 
attending  the  execution  of  the 
act,  &c.  except,  <t;c.;  and  the  mo- 
ney so  to  be  rated  and  assess- 
ed shall  from  time  to  time  be 
paid  by  such  several  tenants  or 
occupiers  as  aforesaid,  and  they 
are  required  to  pay  the  same  by 
equal  quarterly  payments,  to  the 
eollector  or  collectors  to  be  ap- 
pointed by  the  commissioners,  as 
aforesaid. 

Sect.  46  enacts.  That,  if  the 
tenant  or  occupier  of  any  mes- 
suage, <&c.,  upon  or  in  respect  of 
which  any  rate  or  assessment 
shall  be  charged  or  imposed  by 


virtue  of  this  Act,  shall  at  any 
time  neglect  or  refuse  to  pay  the 
rates  or  simis  of  money  which 
shall  be  so  rated  or  assessed  as 
aforesaid,  for  the  space  of  four- 
teen days  after  the  same  shall 
be  due  and  demand  made  there- 
of by  notice,  <kc.,  then  upon 
proof  thereof  upon  oath,  (or  af- 
firmation, being  a  Quaker,)  be- 
fore any  justice  of  the  peace  for 
the  said  county  of  Somerset,  the 
same  shall  and  may  be  levied 
and  recovered  by  distress  and 
sale  of  the  goods  and  chattels 
of  every  such  tenant  or  occu- 
pier, by  warrant  under  the  hand 
and  seal  of  any  such  justice  (ire. 

The  Stat.  7  Will.  4  <fe  1  Vict, 
c.  78,  s.  30,  enacts,  That  all 
matters  cognisable  by  virtue  of 
any  local  Act  of  Parliament  or 
otherwise,  by  any  justice  of  the 
peace,  or  by  the  general  or  quar- 
ter sessions  of  the  peace,  having 
jurisdiction  within  any  place 
which,  since  the  passing  of  the 
said  Act  for  regulating  corpora- 
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Falmsb 

V, 

SuTCLivri. 


Hodges  shewed  cause  (a). — The  question  raised  is, 
whether  justices  for  the  county  of  Somerset,  or  justices 
for  the  city  of  Bath,  have  jurisdiction  to  enforce  this 
rate  made  under  the  local  Act.  By  sect  46  of  that 
Act,  jurisdiction  to  enforce  the  payment  of  rates  was 
given  to  the  justices  for  the  county  of  Somerset;  and 
the  question  is,  whether  that  jurisdiction  is  taken  from 
them  by  the  stats.  5  &  6  Will.  4,  c.  76,  Mid  7  WilL  4  & 
1  Vict  c.  78.  In  Rex  v.  The  Justices  ofOloucesterMrefJi)^ 
sects.  7  and  8  of  the  stat  6  &  6  Will.  4,  a  76,  came 
under  the  consideration  of  the  Court,  and  they  were 
there  held  to  operate  only  as  to  the  boundaries  of  the 
borough.  Sect  111  relates  to  jurisdiction  exercised  out 
of  sessions:  Regina  v.  Dearth  (c).  The  city  of  Bath  has 
a  separate   grant  of  quarter  sessions,   and  was  not 


tions,  or  of  an  Act  passed  in  the 
sixth  and  seventh  year  of  the 
reign  of  his  present  Majesty, 
intituled,  'An  Act  to  make  tem- 
porary provision  for  the  bound- 
aries of  certain  boroughs,'  has 
ceased)  or  which  under  any  fu- 
ture Act  may  cease  to  be  within 
and  to  be  part  of  any  borough 
or  the  liberties  thereof,  shall  be 
cognisable  by  the  justices  of 
the  peace,  or  the  general  quarter 
sessions  of  the  county,  riding, 
or  division,  liberty  or  jurisdic- 
tion, within  which  such  place  is 
situate,  in  the  same  manner, 
and  subject  to  the  same  provi- 
sions, as  the  same  were  within 
the  jurisdiction  of  the  justices 
of  the  peace  for  that  borough  or 
place,  or  of  the  general  or  quar- 
ter sessions  of  the  same. 

Sect.  31  enacts.  That  after 
the  passing  of  this  Act,  all  of- 
fences committed  within  anv  bo- 
rough,  or  the  precincts  thereof, 


against  the  provisions  of  any 
local  Act  of  Parliament,  sliall 
be  cognisable  by  the  justices  of 
such  borough,  and  such  justicei 
shall  possess  all  the  powers  »nd 
jurisdiction  with  respect  to  such 
offences,  which  were  heretofore 
possessed  by  the  justices  of  any 
county,  riding,  division,  libertv, 
or  jurisdiction,  by  virtue  of  any 
such  local  Act ;  providetl  always, 
that  in  every  case  in  which  im- 
prisonment might  be  awarded 
for  any  such  offence,  or  to  en- 
force payment  of  any  penalty 
imposed  by  any  such  Act,  such 
imprisonment  may  be  awarded 
to  take  place  in  any  gaol  to 
which  the  justices  of  that  bo- 
rough have  power  to  commit 
offenders. 

{a)  Before     Lord     Denman, 
C.  J.,  Patteson  and  CoUridge^  J«- 

{b)  4  A.  <fe  E.  G89. 

(c)  2  Q.  B.  R.  96. 
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wholly  exempt  from  the  jurisdiction  of  the  county  jus-  1849. 
tices,  and  therefore  is  not  within  the  latter  part  of  that  Palmkr 
section.  Sect  87  shews  that  it  was  not  the  intention  of  g«-™ 
the  legislature  to  interfere  with  the  provisions  of  local 
Acts.  Then,  as  to  the  stat  7  Will.  4  &  1  Vict.  c.  78, 
the  language  of  sects.  30  and  31  shew  that  it  was  never 
intended  to  transfer  the  jurisdiction  from  the  county 
to  the  borough  justices.  If  the  effect  of  the  stat.  5  &  6 
Will.  4,  c.  76,  was  to  take  away  jurisdiction  from  the 
county  justices,  then  the  provision  in  sect  31  of  the 
former  Act  was  unnecessary.  The  refusal  to  pay  these 
rates  is  not  an  offence  against  the  local  Act,  within  the 
meaning  of  the  31st  section  of  the  stat  7  Will.  4  &  1 
Vict.  c.  78.  The  Court  must  see  that  the  jurisdiction 
over  this  subject  is  clearly  transferred  from  the  county 
to  the  borough  justices,  before  they  will  direct  this  dis- 
tress warrant  to  be  issued. 

Phinn,  in  support  of  the  rule. — If  the  transfer  of  ju- 
risdiction from  the  county  to  the  borough  justices  was 
not  complete  by  the  stat.  5  &  6  Will  4,  c.  76,  it  was 
placed  beyond  all  doubt  by  the  stat  7  Will  4  &  1  Vict 
c.  78.  In  Rex  v.  The  Jtistices  of  Oloucestershire(a)y  it 
was  held,  under  the  first  Act,  that  the  jurisdiction  of  the 
justices  of  Gloucestershire  was  transferred  to  the  justices 
of  Bristol.  Sect  111  of  the  stat  5  &  6  Will  4,  c.  76, 
excludes  the  jurisdiction  of  the  county  justices  where 
the  borough  was  before  exempt;  and  by  that  Act  the 
parish  of  Bath  wick  was  included  within  the  borough  of 
Bath :  Regina  v.  Bridgewater  (b).  The  stat.  7  Will  4  &  1 
Vict.  c.  78,  8. 31 ,  provides  that  offences  committed  within 
any  borough,  or  the  precincts  thereof,  against  the  pro- 
visions  of  any  local  Act  of  Parliament,  shall  be  cognis- 
able by  the  justices  of  such  borough.     The  refusal  to 

(a)  4  A.  <b  S.  689.  (b)  10  A  d^  JS.  711, 
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1949.        P^y  this  rate  is  a  contempt  of  a  statute,  and  punishable: 
^^^^^      although  not  made  an  indictable  offence,  it  is  still  an 
„     ^'  offence  within  the  meanincc  of  the  31st  section  Ca). 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the 
Court — This  was  an  application  under  11  &  12  Vict 
c.  44,  for  a  rule  to  the  justices  of  Bath,  to  hear  a  com- 
plaintfornonpaymentof  rates  undera  local  Act,  41  Geo. 3, 
c.  cxxvi,  relating  to  the  parish  of  Bathwick.  That  parish 
was  not  then  within  the  borough  of  Bath,  and  by  sect  46 
the  rate  is  directed  to  be  enforced  by  distress  warrant  of 
a  justice  of  the  county  of  Somerset.  By  stat  5  &  6  Will 
4,  c.  76,  ss.  7  and  8,  referring  to  stat.  2  &  3  Will.  4,  c.  64, 
Bathwick  became  part  of  the  borough  of  Bath.  The 
charter  of  that  borough  has  a  non-intromittant  clause, 
and  a  court  of  quarter  sessions  has  been  granted  to  the 
borough,  and  justices  appointed,  under  sect  98.  There- 
fore, by  the  latter  part  of  sect  111,  the  jurisdiction  of 
the  county  justices  within  the  parish  of  Bathwick  is 
taken  away ;  for  it  expressly  provides,  that  "  no  part  of 
any  borough  in  and  for  which  a  separate  court  of  quar- 
ter sessions  of  the  peace  shall  be  holden,  shall  be  within 
the  jurisdiction  of  the  justices  of  any  county  from  which 
such  boroughjbefore  the  passing  of  this  Act,  was  exempt" 
The  borough  of  Bath  was  so  exempt,  and  every  part  of 
it,  whether  anciently  part  or  newly  added,  is  clearly 
within  this  clause. 

But  it  does  not  follow,  because  the  county  justices  were 
deprived  of  their  jurisdiction  under  the  local  Act,  bysect 
111  of  stat.  5k6  Will.  4,  c.  76,  that  such  jurisdiction  was 
transferred  to  the  borough  justices.  The  general  juris- 
diction of  justices  doubtless  would  be  transferred,  but 
it  may  be  doubtful  whether  the  special  jurisdiction  under 

(a)  Hawk.  P.  C.  bk.  2,  c.  25,  s.  4  (1795.) 
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the  local  Act  waa  The  legislature  seems  to  have  enter-  1849. 
tained  this  doubt,  else  the  enactments  in  stat.  7  Will 
4  &  1  Vict  c.  78,  sa  30  and  31,  were  unnecessary.  Sect 
30  provides  for  the  case  of  part  of  a  borough  being  dis- 
severed, and  enacts,  that  all  matters  cognisable  by  virtue 
of  any  local  Act  by  the  borough  justices  in  such  severed  . 
part,  shall  be  cognisable  by  the  county  justices.  Sect.  31 
provides  for  the  case  of  parts  of  a  county  added  to  a 
borough.  But  here  the  language  is  different,  and  in- 
stead of  "  all  matters  cognisable,"  it  enacts,  that  "  all 
offences  committed  within  any  borough,  or  the  pre- 
cincts thereof,  against  the  provisions  of  any  local  Act  of 
Parliament,  shall  be  cognisable  by  the  justices  of  the 
borough,  and  they  shall  possess  all  the  powers  and  juris- 
diction with  respect  to  such  offences,  which  are  pos- 
sessed by  the  justices  of  the  county."  The  reason  for 
the  change  of  language  is  not  apparent,  but  it  raises  the 
question,  whether  non-payment  of  the  rates  assessed 
under  the  local  Act,  41  Geo.  3,  c.  cxawiy  be  an  offence 
against  the  provisions  of  that  Act. 

Now  the  43d  section  of  the  local  Act  has  these  words, 
^'  and  the  money  so  to  be  rated  and  assessed  shall  from 
time  to  time  be  paid  by  such  several  tenants  or  occupiers 
as  aforesaid,  and  they  are  hereby  required  to  pay  the 
same  by  equal  quarterly  payments,  to  the  collector  or 
collectors  to  be  appointed  as  aforesaid."  Surely  the  non- 
payment of  the  money,  in  the  teeth  of  such  an  enact- 
ment, must  be  an  offence  against  the  provisions  of  the 
Act,  within  the  meaning  of  stat  7  Will.  4  &  1  Vict  c.  78, 
&  31.  We  are  satisfied  that  it  is,  and  that  this  rule 
must  be  made  absolute. 

Rule  absolute. 


empt 
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1649. 

Jvlyh,       The   Surveyors    of   the  Highways  for  the  Parish  of 
Blechingdon  v.  The  Rev.  Thomas  Dand  and  Others. 

The  occupier  of   K EATING  had  obtained  a  rule,  under  the  stat  11  & 

property  ma  ' 

parish  rated,       12  Vict.  c.  44,  s.  6,  calling  uDon  two  justices  of  the  county 

under  the  High-  <=     x 

way  Act,  in  a     of  Oxford  and  the  Rev.  Thomas  Dand  to  shew  cause  why 
the &ceof*i°       *^®  justices  should  not  issue  a  warrant  of  distress  for 
^^*2LiMt.    l^'^^^S  upoii  the  goods  of  Mr.  Dand  a  sum  alleged  to  be 
cannot,  after       due  from  him  in  respect  of  a  highway  rate. 
pealing  has  It  appeared  from  the  affidavits  on  which  the  rule  was 

^^*J^|J;^^^£  obtained,  that,  on  the  15th  March,  1848,  a  highway  rate 
S**T*>i"\  A  ^^  made  for  the  parish  of  Blechingdon,  in  the  county 
be  in  &ct  ex-      of  Oxford,  in  which  the  Rev.  Thomas  Dand  was  assessed 

in  respect  of  his  glebe  land.  In  February,  1849,  demand 
was  made  of  the  sum  at  which  he  was  assessed,  which 
was  not  paid.  In  March,  1849,  application  was  made 
to  the  justices  for  a  warrant  of  distress.  On  that  occa- 
sion Mr.  Dand  was  present,  and  claimed  an  exemption 
from  the  highway  rate,  in  respect  of  his  glebe  land.  It 
appeared  that  he  had  not  appealed  against  the  rate. 

Jf.  Chambers  and  Pigott  shewed  cause  (a). — The  High- 
way Act,  5  &  6  Will.  4,  c.  50,  s.  105,  gives  a  right  of  ap- 
peal, in  very  general  terms,  "  to  any  person  who  shall 
think  himself  aggrieved  by  any  rate  made  under  or  in 
pursuance  of  this  Act,  or  by  any  order,  conviction,  judg- 
ment, or  determination  made,  or  by  any  matter  or  thing 
done  by  any  justice  or  other  person  in  pursuance  of  this 
Act,  and  for  which  no  particular  method  of  relief  has  been 
already  appointed."  The  refusal  of  the  justices  to  grant 
this  warrant  of  distress  is  a  "judgment  or  determina- 
tion" against  which  the  statute  gives  a  right  of  appeal; 

(a)  Before  Wi^ktmariy  J.,  in  the  Bail  Court. 
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and  it  is  therefore  premature  for  the  surveyors  to  come        i849. 
to  this  Court  under  the  stat  11  &  12  Vict  c.  44,  to  com-     gurveyore  of 
pel  the  justices  to  grant  a  distress  warrant  before  they   Bleohikodoh 
have  availed  themselves  of  the  right  of  appeal  given  by        Dahd. 
the  Highway  Act:  Regina  v.  The  Justices  of  Birming- 
ham(a).    Mr.  Dand  claims  an  exemption  from  the  high- 
way rate  under  sect.  33.     By  sect  32  the  power  of  de- 
ciding on  the  validity  of  any  claim  of  exemption  from 
the  highway  rate  is  vested  in  the  justices  at  special  ses- 
sions; and  any  order  made  by  such  justices  is  declared 
to  be  final  with  respect  to  such  rate.     Mr.  Dand,  there- 
fore, was  not  bound  to  have  appealed  to  the  quarter 
sessions  against  such  rate.   If  this  rule  is  made  absolute, 
he  will  be  compelled  to  pay  the  rate;  whereas  if  a  man- 
damus issued,  a  return  might  have  been  made,  and  then 
the  validity  of  the  claim  might  have  been  discussed: 
Regina  v.  The  Justices  of  Shropshire  (p).   Where  justices 

(a)  Ante,  p.  445. 

(i)  The  Queen  v.  The  Justices  of  Shropshibe.  2£ay  4. 

A  RULE  was  obtained  under  the  stat.  11  <&  12  Vict.  c.  44,  call"   A  rule  under 
ing  on  certain  justices  for  the  county  of  Shropshire,  and  a  person   ^^S^^  ^^  ?a 
named  Hansworth,  to  shew  cause  why  those  justices  should  not   j,  ^^^  ^^  p,^ ' 
issue  their  warrant  of  distress  for  levying  upon  the  goods  of  Mr.   per  remedy  to 
Hansworth  the  sum  of  5^.,  as  the  sum  due  from  him  for  highway   ^  ^  vahdity 
rate  in  respect  of  his  occupation  of  a  certain  farm.     The  rule  had   ^^q  f^^  ^ 
been  obtained  on  two  grounds:  1.  That  Mr.  Hansworth  had  not   highway  rate, 
shewn  to  the  magistrates   a  sufficient   exemption.     2.  That  he 
ought  to  have  appealed  to  the  sessions.    The  exemption  set  up  was, 
that  the  owner  and  occupier  of  the  particular  farm  was  immemo- 
rially  exempt  from  contribution  to  the  highway  of  the  township,  in 
consideration  of  an  immemorial  liability  to  repair  one  road,  1393 
yards  in  length,  and  to  bear  one-half  of  the  expenses  of  repairing  a 
certain  bridge  in  the  township.    The  second  ground  was  abandoned, 
in  consideration  of  a  fatal  objection  to  the  jurat  of  the  affidavits  on 
which  the  rule  had  been  obtained  being  waived. 

Manning,  Seijt.,  now  shewed  cause. 

Whitinore  appeared  for  the  magistrates. 
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acting  bond  fide  in  the  exercise  of  their  discretion,  re- 
fiise  to  grant  a  distress  warrant,  this  Court  has  declined, 
to  interfere:  Rex  v.  Dyer  (a),  Rex  v.  Oreame(b),  Bex  v* 
Morgan (c),  Rex  v.  Mirehouseid). 

Keating,  contrk. — ^The  refusal  of  the  justices  to  gran^ 
a  distress  warrant  is  not  a  grievance  against  whidk. 
the  Highway  Act  'gives  any  right  of  appeal     There  ^ 
no  order  made,  or  anything  extant  in  writing,  againsts. 
which  there"^  could  be  an  appeal.     The  rate  is  th^ 
grievance,  and  against  [that  Mr.  Dand  might  have  ap* 
pealed;  but  having  allowed  the  time  for  appealing  to 
elapse,  he  is  precluded  &om  raising  any  objection  to  his 
rateability,  as  far  as  the  present  rate  i3  concerned.    lit. 
Regina  v^  Tfie  Justices  of  Birmingham(e),  the  cases  oa 

Keatinffy  in  support  of  the  rule. — (The  question  argued  was  upoa 
the  validity  of  the  exemption  claimed.) 

Patteson,  J.  {*). — ^This  is  a  question  of  a  right,  as  to  which  there 
is  great  douht ;  and  if  this  rule  were  to  he  made  ahsolute,  there 
would  be  no  means  of  trying  the  right.  I  certainly  do  not  think 
that  a  right  ought  to  be  tried  on  affidavits ;  and  except  upon  affi- 
davits it  cannot  be  tried  under  this  rule,  because  there  are  no 
ulterior  proceedings,  and  therefore  no  means  of  letting  the  parties 
interested  come  in.  This  right  may  be  tried  on  an  appeal,  which 
is  the  remedy  for  the  party  claiming ;  and  it  may  be  tried  by  man- 
damus, which  is  the  remedy  for  those  who  resist  it.  The  stat.  11  & 
12  Vict.  c.  44,  does  not  compel  parties  to  apply  for  a  rule ;  and,  as 
in  this  case,  a  rule  does  not  furnish  the  remedy,  the  statute  does 
not  in  fact  apply.  The  consequence  of  our  decision  will  be,  that  the 
parish  will  lose  these  rates;  when  they  make  new  ones,  they  may, 
if  an  appeal  be  not  brought,  apply  for  a  writ  of  mandamus.  This  is 
not  a  case  in  which  we  ought  to  direct  an  issue. 

Coleridge  and  Erle,  Js.,  concurred. 

Rule  discharged,  with  costs. 

(a)  2  A.  <fe  E.  606.  (rf)  2  A.  <fe  E.  632. 

(b)  Ibid.  616.  (e)  Ante,  p.  446. 

(c)  Ibid.  618,  n. 


(*)  Lord  Denman,  C.  J.,  was  absent. 
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this  subject  were  fully  discussed,  and  it  was  there  held        1849. 
that,  although  the  society  was  exempt  from  rateability     gnr^eyors  of 
under  the  stat.  6  &  7  Vict.  c.  36,  still,  not  having  ap-   Bi«h«gi)ox 
pealed,  the  payment  of  that  rate  could  not  be  resisted.        Damd. 
When  a  rate  is  not  disputed  on  appeal,  the  duty  of  jus- 
tices in  granting  a  distress  warrant  becomes  a  mere 
ministerial  act    In  the  cases  cited  the  Court  refused  to 
grant  a  mandamus  to  justices,  because  it  was  not  per- 
fectly clear  that  they  would  not  incur  the  risk  of  an 
action.    Those  reasons  no  longer  exist;  magistrates  act- 
ing under  orders  made  in  pursuance  of  the  stat.  11  & 
12  Vict  a  44,  are  protected  from  all  liability  of  that 
sort 

Cur.  adv.  vidt 

WiGHTMAN,  J.,  now  delivered  judgment — This  was  a 
rule  under  the  11  &  12  Vict  c.  45,  s.  5,  calling  upon 
two  magistrates  and  the  Rev.  Thomas  Dand  to  shew 
cause  why  the  magistrates  should  not  issue  a  warrant 
of  distress,  for  levying  upon  the  goods  of  Mr.  Dand  a 
sum  aUeged  to  be  due  from  him  in  respect  of  a  highway 
rate. 

The  rate  was  made  in  the  usual  manner,  and  upon 
the  face  of  it  was  regular,  and  Mr.  Dand  was  assessed 
in  respect  of  certain  premises  occupied  by  him  in  the 
parish.  He  claimed  to  be  exempt  from  the  payment  of 
the  highway  rate;  and  upon  the  facts  appearing  on  the 
affidavits,  he  has  substantial  grounds  for  the  assertion 
of  his  claim.  He  had,  however,  suffered  the  time  for 
appealing  against  the  rate,  as  far  as  it  affected  him,  to 
pass  by;  and  the  question  was,  whether  this  rule  should 
be  made  absolute,  notwithstanding  a  real  claim  to  ex- 
emption, or  whether  the  surveyors  of  the  highway  should 
apply  for  a  mandamus  upon  the  return  to  which  the 
validity  of  the  claim  to  exemption  might  be  tried. 

Two  very  late  decisions  were  cited  in  the  argument: 
one,  the  case  of  Regina  v.  The  JusUees  of  Birming- 
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1849.        ham{a)y  in  which  the  Court  decided,  that  where  an  oc- 

SurvevorTof    ^^^P^^^  ^^  premises  exempt  from  the  payment  of  poor- 

Blichihodoh    rate,  but  included  and  assessed  in  the  rate,  had  omitted 

Djlvd.  to  appeal  against  it,  the  justices  were  bound  to  issue 
their  distress  warrant,  notwithstanding  an  objection 
on  the  ground  of  exemption,  and  that  the  occupier 
must  submit  to  the  payment  of  that  rate,  and  appeal 
against  any  subsequent  rate  that  might  be  made,  and 
which  included  his  premises:  the  other  was  the  case  of 
Regina  v.  The  Justices  of  ShropshireQ)),  in  which  the 
Court  held,  that  where  a  bona  fide  claim  to  exemption 
from  payment  of  highway  rates  was  set  up  as  an  answer 
to  an  application  to  justices  to  issue  a  distress  warrant 
for  nonpayment  of  a  highway  rate,  they  would  not  make 
a  rule  absolute  upon  the  justices  to  issue  their  warrant, 
but  would  leave  the  surveyors  to  their  remedy  by  man- 
damus, to  which  a  return  stating  the  ground  of  claim 
to  exemption  might  be  made,  and  the  right  determined. 
But  in  that  case  it  was  not  shewn  to  the  Court  that  the 
time  to  appeal  had  passed,  which  distinguishes  that  case 
from  the  case  oi  Regina  v.  The  Justices  ofBirminghmy 
and  from  the  present 

There  was  in  the  present  case  prim&  facie  jurisdiction 
to  make  the  rate,  and  unless  appealed  against,  it  re- 
mains a  valid  and  conclusive  rate;  and  I  am  unable,  in 
principle,  to  distinguish  this  from  the  case  of  Regina  v. 
The  Justices  of  Birmingham{a)y  and  that  of  Fawcett  v- 
Fowlisip).  The  rule,  therefore,  will  be  absolute,  and  the 
consequence  will  be,  that  Mr.  Dand  must  pay  this  rate, 
and  avail  himself  of  his  right  to  appeal,  if  any  future 
assessment  be  made  in  respect  of  the  premises  in  his 

occupation. 

Rule  absolute. 

(a)  Ante,  p.  445.  (h)  Ante,  p.  641. 

•       (c)  7  B.  &  C.  394. 
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1849. 


(Souvt  of  iStiminal  Appeal. 


TRINITY  VACATION,  1849. 


A 


The  Queen  v.  Langridge.  June  23. 


.T  the  quarter  sessions  holden   at  the  Castle  of  Where,  upon 
Exeter,  in  and  for  the  county  of  Devon,  on  the  20th  prisoner  for  ob- 
day  of  February,  1849,  Harriet  Langridge  was  convict-  ^^J^^J^ 
ed  for  unlawfully  obtaining,  by  false  pretences,  from  byfeisepre- 
Mary  Rowe,  a  promissory  note  for  the  sum  of  501  and  peared  that  the 
interest     Upon  the  trial,  the  deposition  of  Mary  Rowe  SbsCT^^throu^ 
was  put  in  evidence  by  the  counsel  for  the  prosecution ;  5^»e«?»  "^^  ^^ 

*^  ''  r  f    deposition, 

proof  was  given  that  it  was  taken  by  the  committing  proved  to  have 

1  /•     1  •  T      1         ^^  regularly 

magistrate  m  the  presence  of  the  prisoner,  and  that  taken  before  a 
she  had  a  full  opportunity  of  cross-examining  the  said  ^^^Jj^i^ 
Mary  Rowe ;  that  it  was  signed  by  William  Ponsford,  ^^.^^^^/^^ 
clerk,  the  justice  before  whom  the  same  purported  to  caption  of  the 
have  been  taken ;  that  the  said  Mary  Rowe  was,  at  the  that  it  had  been 
time  of  the  trial,  so  ill  as  not  to  be  able  to  travel ;  and  ^^^  ^f^he 
that  the  committing  magistrate  had  informed  the  pri-  prisoner,  "who 

,  ^18  now  charged 

soner,  when  before  him,  that  the  charge  against  her  before  me  for 

^<i.«*i  •  It  ,        obtaining  mo- 

was  for  obtammg  the  promissory  note  and  other  valu-  ney  and  other 
able  securities  by  means  of  false  pretences.  valuable  aecu- 

•^  *  nties  tor  money 

The  caption  of  the  deposition  of  the  said  Mary  Rowe,  ^™  ^®  P'*'^ 
after  the  usual  commencement  stated  the  examination      Bdd,  that 
of  the  said  Mary  Rowe,  wife  of  William  Squire  Rowe,  ficie^y^de-* 
of  &c.,  to  have  been  taken  ^'  in  the  presence  and  hear-  ■J"^*^  ^® 

*■  cnaige  against 

ing  of  Harriet  Langridge,  late  of  &c.,  wife  of  John  the  prisoner, 
Langridge,  of  the  same  place,  labourer,  who  is  now  deposition  was 
charged  before  me  this  day  for  obtaining  money  and  S**m^^d!^ 
other  valuable  securities  for  money  from  the  said  Mary 
VOL.  III.  z  z  N.  s.  0. 
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1849.        Rowe,  the  money  then  and  there  being  the  money  of 
The  QuEBH     ^^^  ^^^^  William  Squire  Rowe,  and  the  said  valuable 
*•  security  for  money  being  then  and  there  the  property 

of  Charlotte  Rowe." 

It  was  objected,  on  behalf  of  the  prisoner,  that  the 
charge  thus  set  forth  in  the  said  caption  was  that  of 
obtaining  money  and  other  valuable  securities  for  mo- 
ney, but  whether  legally  or  illegally  was  not  stated; 
and  no  offence  was,  therefore,  shewn;  and  that  the  de- 
position was,  consequently,  not  receivable  in  evidence. 
There  was  no  sufficient  evidence  to  warrant  a  convic- 
tion without  such  deposition.  The  Court  received  the 
deposition  in  evidence,  subject  to  the  question  whether, 
under  the  circumstances,  it  ought  to  have  been  so  re- 
ceived, and  respited  the  sentence  of  seven  years'  trans- 
portation until  the  said  question  should  be  decided  by 
the  judges. 

The  case  was  not  argued,  no  counsel  appearing  on 
either  side. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
Court  (a). — This  prisoner  was  convicted  at  the  Devon 
quarter  sessions  of  having  unlawfully  obtained  from 
Mary  Rowe  a  promissory  note  for  the  sum  of  501,  by 
false  pretences,  when  a  case  was  reserved  for  the  opin- 
ion of  the  judges.  The  case  states,  that  upon  proof 
that  Mary  Rowe,  the  prosecutrix,  was,  at  the  time  of 
the  trial,  so  ill  as  not  to  be  able  to  travel,  her  deposi- 
tion, taken  before  the  committing  magistrate,  was  read 
in  evidence.  The  title  or  caption  of  the  deposition  of 
Mary  Rowe  was  in  the  following  words: — "  Devon,  to 
wit. — The  examination  of  Mary  Rowe,  wife  of  &c, 
taken  on  oath  this  14th  of  February,  1849,  at  &c.,  be- 


(tf)  Consisting  of  Wilde,  C.  J.,  Rolfe,  B.,  Cre^sicdl,  J.,  Piatt,  R, 
and  Williams,  J. 
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fore  the  undersigned  William  Ponsford,  clerk,  one  &c.,        i849. 
in  the  presence  and  hearing  of  Harriet  Langridge,  late     The  Qubbn 
of  &a,  wife  of  &c.,  who  is  now  charged  before  me  for     ,      *• 
obtaining  money  and  other  valuable  securities  for  money 
from  the  said  Mary  Rowe,  the  money  then  and  there 
being  the  money  of  the  said  W.  S.  Rowe,  and  the  said 
valuable  security  for  money  being  the  property  of  Char- 
lotte Rowe." 

The  counsel  for  the  prisoner  objected  to  the  deposi- 
tion being  read  in  evidence,  upon  the  ground  that  the 
title  or  caption  of  the  deposition  did  not  state  that  the 
prisoner  was  charged  with  unlawfully  obtaining  money 
and  valuable  securities  for  money,  and  therefore  no 
offence  was  charged,  and,  consequently,  the  deposition 
was  inadmissible  in  evidence;  and  the  question  re- 
served for  the  opinion  of  the  judges  was,  whether  the 
objection  so  taken  on  behalf  of  the  prisoner  was  a  valid 
objection,  and  rendered  the  deposition  inadmissible  as 
evidence.  The  objection  was  not  that  the  evidence,  as 
set  forth  in  the  examination,  did  not  sufficiently  appear 
to  relate  to  the  charge  upon  which  the  prisoner  was 
being  tried,  so  as  to  warn  and  apprise  her  of  the  matter 
to  which  her  cross-examination  should  be  directed,  but 
only  that  the  title  of  the  examination  did  not  with 
sufficient  distinctness  state  the  charge  against  her. 
The  title  of  the  deposition  states  the  occasion  of  its 
being  taken,  and  the  matter  to  which  it  refers;  and 
there  is  no  authority  requiring  any  title,  or,  as  it  is 
called,  caption,  to  the  examination ;  and  it  is  sufficient 
if  it  be  described  as  the  examination  of  the  witness, 
and  that  the  evidence  refers  to  the  charge  upon  which 
the  prisoner  may  be  upon  her  trial;  and  as  no  objec- 
tion was  raised  that  the  deposition  was  defective  in  that 
respect,  we  think  the  deposition  was  properly  read  in 
evidence.  It  may,  however,  not  be  improper  to  ob- 
serve, that  the  case  states  that  the  charge  preferred 

zz2 
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against  the  prisoner  was  that  of  obtaining  the  promis- 
sory note  and  securities  by  false  pretences,  and  that  the 
prisoner  was  informed  of  this  charge  by  the  committing 
justice,  and  that  she  had  full  opportunity  of  cross-exa- 
mining the  witness. 

Conviction  affirmed. 


JwM  23. 

An  indictment 
for  receiving 
goods  knowing 
them  to  have 
been  stolen,  is 
not  supported 
without  proof 
that  the  goods 
came,  actually 
or  potentially, 
into  the  posses- 
sion of  the  pri- 
soner.   Where, 
therefore,  it 
was  proved  that 
the  prisoner  (a 
married  woman) 
went  to  a  coach- 
office,  and 
claimed  a  ])ox 
which  had  boon 
sent  there  by 
her  Imsband, 
full  of  stolen 
goods,  but  she 
was  taken  into 
custody  before 
the  box  was 
given  to  lier: — 

Held,  that 
she  had  never 
in  fact  received 
them,  and  that 
the  conviction 
was  wrong. 

Qiicere,  whe- 
ther a  married 
woman  can  be 
convicted  of  re- 
ceiving stolen 
goods  from  her 
husband,  she 
knowing  that 
they  were  sto- 
len. 


The  Queen  v,  Catherine  Hill,  and  Others. 

A.  HE  prisoners  were  convicted  at  the  Warwickshire 
quarter  sessions  holden  on  the  12th  March,  1849:  Wil- 
liam Hill  and  James  Hill  for  stealing  twenty  fowls,  the 
property  of  John  Smith,  and  Catherine  Hill  for  receiv- 
ing ten  of  the  fowls  so  stolen,  knowing  them  to  have 
been  stolen.  It  was  proved  at  the  trial  that  the  prose- 
cutor had  lost  twenty  fowls  between  the  evening  of  the 
26th  and  the  morning  of  the  27th  February.  Between 
seven  and  eight  o'clock  on  the  morning  of  the  28th  of 
February,  the  two  male  prisoners  delivered,  at  an  inn 
in  Reddith,  a  box  and  a  hamper,  which  they  brought  in 
a  wheelbarrow,  to  go  by  the  coach  to  Birmingham ;  there 
was  no  direction  affixed  to  either  of  them,  but  J.  Hill, 
on  delivering  them,  said  a  person  would  call  for  them 
at  Birmingham.  The  box  and  hamper  were  taken  to 
Birmingham  the  next  day;  and  shortly  after  the  arrival 
of  the  coach  the  prisoner  C.  Hill,  who  was  the  wife  of 
W.  Hill  and  the  mother  of  the  other  prisoner  J.  Hill, 
came  to  the  coach-office  and  inquired  after  the  box,  and, 
upon  seeing  it,  claimed  it  as  the  box  which  she  had  come 
for.  Upon  that,  she  was  taken  into  custody,  and  the 
box  being  opened  in  her  presence,  was  found  to  contain 
ten  fowls.  She  then,  in  answer  to  an  observation  of  a 
police  constable,  that  the  fowls  were  believed  to  be  the 
property  of  the  prosecutor,  Mr.  Smith,  of  Marston,  said 
they  had  been  sent  to  her  from  Stourbridge.    The  same 
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day  the  other  two  prisoners  were  apprehended  in  the        i849. 
house  of  W.  Hill,  near  Redditch,  and  about  ten  or  twelve     The  Quees 
miles  from  Birmingham;  and  in  the  house  were  found  ^• 

Hill. 

a  quantity  of  feathers  and  other  matter,  which,  toge- 
ther with  some  further  evidence,  connected  the  pri- 
soners with  the  fowls  stolen  from  the  prosecutor,  and 
identified  the  ten  fowls  found  in  the  box  as  part  of  the 
number.  The  prisoner  W.  Hill,  too,  when  told  by  the 
constables,  on  their  arrival,  that  they  had  come  about 
Mr.  Smith's  fowls,  said  he  had  not  had  a  fowl  on  his 
premises  for  a  fortnight.  The  prisoners  were  undefended 
by  counsel,  and  the  chairman,  entertaining  some  doubt, 
before  the  case  went  to  the  jury,  whether  the  indictment 
could  be  sustained  against  the  female  prisoner  as  a  re- 
ceiver of  goods  stolen  by  her  husband,  respited  the  sen- 
tence upon  her  until  the  next  Midsummer  quarter  ses- 
sions, in  order  that,  in  the  meantime,  the  opinion  of  the 
Court  above  might  be  obtained  as  to  whether,  upon  the 
evidence,  the  conviction  of  C.  Hill  was  right  or  wrong. 
The  case  was  not  argued,  no  counsel  appearing  on 
either  side. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — The  prisoner  was  convicted  in  March  last,  at 
the  Warwick  quarter  sessions,  of  receiving  a  quantity  of 
fowls,  knowing  them  to  have  been  stolen,  when  a  case 
was  reserved,  which  states,  in  substance,  that  W.  Hill, 
the  husband  of  the  prisoner,  and  J.  Hill,  were  conVicted 
of  stealing  the  fowls  in  question,  and  the  prisoner  was 
with  them  indicted  for  receiving  the  fowls  knowing 
them  to  have  been  stolen;  and  the  facts  stated  in  the 
case  affecting  the  prisoners  are,  that  after  the  fowls  had 
been  stolen  at  Marston,  in  the  county  of  Warwick,  the 
prisoner  s  husband  sent  them  in  a  hamper,  without  a 
direction,  by  a  coach  to  Birmingham,  it  being  stated 
that,  at  the  time  of  the  delivery  at  the  coach-ofiice,  a 
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1849.        person  would  call  for  the  hamper  at  Birmingham.    The 

^^^^^    hamper  arrived  at  Birmingham,  and  the  prisoner  went 

*'•  to  the  coach-office  and  inquired  for  it,  when  the  hamper 

In  TT'Th 

was  shewn  to  her  by  the  coachman,  and  the  prisoner 
claimed  it  as  the  parcel  she  had  come  for;  upon  which 
she  was  taken  into  custody  by  a  police  constable,  who 
said  to  her  that  the  fowls  were  believed  to  be  the  pro- 
perty of  Mr.  Smith,  of  Marston;  and  the  prisoner  said 
that  the  fowls  had  been  sent  to  her  from  Stourbridge: 
and  the  question  is,  whether,  upon  this  evidence,  C. 
Hill  was  rightly  convicted. 

The  case  has  been  considered  by  the  judges  of  the  pre- 
sent Court  of  Appeal  (a) ;  and  we  are  of  opinion  that  the 
conviction  was  wrong,  and  that,  according  to  the  evi- 
dence, the  prisoner  never  did  in  fact  receive  the  fowls,  nor 
ever  had  the  power  of  doing  so.  Whoever  had  possession 
of  the  fowls  at  the  coach-office,  when  the  prisoner  claimed 
to  receive  them,  never  parted  with  the  possession,  and 
the  prisoner  was  immediately  taken  into  custody.  The 
prisoner,  by  claiming  to  receive  the  fowls,  which  never 
were  actually  or  potentially  in  her  possession,  never,  in 
fact  or  law,  received  them ;  therefore  the  conviction  was 
wrong. 

Another  question  was  reserved  for  the  judges,  viz. 
how  far  the  fact  of  the  fowls  having  been  sent  to  the 
prisoner  by  her  husband  could  be  urged  as  a  legal  ex- 
cuse for  her  having  received  them,  although  she  knew 
them  to  have  been  stolen?  That  question  it  has  been 
unnecessary  to  consider,  as  the  prisoner  never  did,  in 
fact  or  law,  receive  the  fowls  at  all. 

Conviction  reversed. 

(a)  Consisting  of  Wilde,  C.  J.,  Rolfe,  B.,  Cressicdl,  J.,  PUitt,  B., 
and  WiUiamSy  J, 
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1849. 

The  QUEBN  V,  RaDLEY.  June  23. 

A.T  the  adjourned  Epiphany  quarter  sessions,  holden  An  indictment 
at  Chelmsford,  in  and  for  the  county  of  Essex,  John  J^nS  with*  ^^ 
Radley  was  convicted  of  felony,  subject  to  the  opinion  "dealing  "two 
of  the  judges  upon  the  following  case: —  current  silver 

.  •  coin  of  the 

The  indictment  against  him  alleged,  'Hhat  J.  Radley,  reefan,  called 

late  of  the  parish  of  Stifford,  in  the  county  of  Essex,  y^*S'^.  ^f 

labourer,  on  the  3rd  February,  1849,  with  force  and  arms,  ^^^^^^ 

at  the  parish  aforesaid,  in  the  county  aforesaid,  two  P."— 

pieces  of  the  current  silver  coin  of  the  realm,  called  although  money 

shillings,  of  the  value  of  2$.,  of  the  goods  and  chattels  ^^^**^e 

of  Samuel  Fitch,  then  and  there  being  found,  feloniously  technical  defini- 

,  ^    tionofgooda 

did  steal,  take,  and  carry  away,  against  the  peace  of  and  chattels," 
our  lady  the  Queen,  her  crown  and  dignity."     It  was  words  may  he 
objected,   that  the  indictment  was  defective,   in  not  "^**^^^^"^ 
stating  to  whom  the  shillings  alleged  to  be  stolen  be-  that^e  chaige 

contained  in 

longed,  the  words  "of  the  goods  and  chattels  of  S.  Fitch  "  the  indictment 
being  insensible  as  applied  to  money.     The  Court  re- 
spited the  judgment,  in  order  that  the  opinion  of  the 
judges  might  be  taken  upon  the  validity  of  this  objec- 
tion. 

No  counsel  appeared  on  either  side,  and  the  judg- 
ment of  the  Court  (a)  was  now  delivered  by 

Wilde,  C.  J. — The  prisoner  was  convicted  at  the  last 
EpiphanysessionsatChelmsford,ofhaving  stolen  25.  from 
Samuel  Fitch,  when  a  case  was  reserved  for  the  opinion 
of  the  judges,  upon  an  objection  to  the  indictment.  The 
indictment  charged  the  prisoner  with  having  stolen  two 
pieces  of  the  current  silver  coin  of  the  realm,  called 
shillings,  of  the  value  of  25.,  of  the  goods  and  chattels 

(a)  Consiflting  of  WiUe,  C.  J.,  Rdfe,  B.,  Crtww^,  J.,  PlaU,  B.,  and 
Williams,  J, 


is  sufficient 
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1849.        of  S.  Fitch.    It  was  objected,  on  the  part  of  the  prisoner, 
Jr*^r     ^      that  the  indictment  was  inconsistent  and  bad,  in  charg- 

The  Queen      ^  . 

V.  ing  shillings,  the  current  coin  of  the  realm,  to  be  goods 

and  chattels,  and  that,  as  the  property  stolen  was  not 
otherwise  alleged  to  belong  to  the  prosecutor,  than  under 
the  terms  "goods  and  chattels,''  the  indictment  could 
not  be  sustained.  The  case  has  been  considered  by  the 
judges  of  the  present  Court  of  Appeal,  and  we  are 
of  opinion  that  the  objection  cannot  be  sustained,  and 
that  the  indictment  is  sufficient.  It  is  true  that  money 
does  not  fall  within  the  legal  technical  definition  of 
"  goods  and  chattels,''  see  0uy*8  case  (a),  Morris's 
CdseQ)),  and  Foster's  Crown  Law,  pp.  73  and  378;  but  this 
indictment  charges  the  prisoner  with  having  stolen  2&, 
the  current  silver  coin  of  the  realm,  which  is  an  accu- 
rate description  of  the  property  stolen.  We  think,  that 
in  reading  the  indictment  the  words  "of  the  goods  and 
chattels  "  ought  to  be  rejected  as  surplusage,  and  that 
the  charge  in  the  indictment,  as  before  stated,  is,  that  the 
prisoner  stole  two. pieces  of  current  silver  coin  of  the 
realm,  of  the  value  of  Is.,  of  S.  Fitch,  which  is  a  suffi- 
cient allegation  that  the  coin  stolen  was  the  property 
of  S.  Fitch;  and  we  think  that  it  is  immaterial  that  the 
current  coin  of  the  realm  is  afterwards  inaccurately 
described  as  "goods  and  chattels,"  and  that  the  con- 
viction therefore  was  proper. 

Conviction  affirmed. 

(a)  1  L.  C.  C.  276.  {b)  2  L.  C.  C.  525. 
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MICHAELMAS  TERM,  1849. 


The  Qdben  v.  The  Inhabitants  of  All  Saints,  Derbt.       Nov.  14. 


O 


'N  appeal  against  an  order  of  two  justices,  dated  16th  Uncmandpated 
February,  1848,  for  the  removal  of  Joseph  Doland  and  En^d,or"* 
Sarah  Doland  from  the  parish  of  All  Saints,  in  the  bo-  i™h  parente, 

^  ^  ^  who  have  no 

rough  of  Derby,  to  the  township  of  Sheffield,  in  the  settlement  in 

county  of  York,  the  sessions  quashed  the  order,  subject  mother  being 

to  the  opinion  of  this  Court,  on  the  following  case.   The  ^^er^^ 

examination  on  which  the  order  was  founded  was  as  deserted  them, 

maybe  remov- 
follows : —  ed  to  their  birth 

settlement,  and 

Margaret  Doland,  upon  her  oath,  saith,  "  I  am  about  cannot  in  the 

,  absence  of  their 

sixteen  and  a  half  years  of  age,  and  am  the  daughter  of  &therbesentto 
Dennis  and  Sarah  Doland,  both  Irish  people.  About  ^  gtat."?  &  9 
five  months  ago  my  said  father  went  away  from  Derby,  ^*^  ^  ^^^' 
leaving  myself  and  my  brother  Joseph  Doland,  aged 
eight  years,  and  my  sister  Sarah  Doland,  aged  six  years, 
in  a  house  which  my  father  had  then  for  some  time 
past  been  occupying  in  the  Shakespeare-yard,  Bold-lane, 
Derby.  In  consequence  of  our  father  having  thus  de- 
serted us,  I  and  my  said  brother  and  sister  were  taken 
into  the  said  Derby  union  workhouse,  where  we  have 
been  maintained  from  that  time  until  the  present.  I 
remember  the  respective  births  of  my  said  brother  and 
sister;  they  were  both  born  in  a  house  in  Shammel's 
Croft,  in  the  town  of  Sheffield,  where  our  parents  lived 
for  about  five  years;  namely,  about  three  years  before 
and  two  years  after  my  said  sister's  birth.     It  is  about 


Dbbbt. 


654  NEW  SESSIONS  CASES, 

1849.        four  years  since  my  parents  came  to  Derby.     For  the 

The  QvBBiff     ^^*  ^^^  months  we  resided  in  Walker-lane,  and  then 

-r  .  ,y'       .   about  a  year  and  a  half  in  St.  Helen's-walk,  when  my 

Inhabitantfl  of  ,  ' 

All  Saihtb,  &ther  removed  to  the  house  mentioned,  in  the  Shake- 
speare-yard, my  mother  having  died  whilst  we  resided 
in  St  Helen's-walk.  I  lived  with  my  parents  until  my 
mother's  death,  from  the  time  of  my  earliest  recollection, 
and  with  my  father  until  he  deserted  us. 

"  The  mark  of  x  Margaret  Doland. 

"  Sworn  before  us,  Henry  Mozley,  Mayor. 

John  Saundersl"' 

The  following  grounds  of  appeal  were  relied  on  by  the 
appellants: — 

Secondly,  that  the  said  examinations  shew,  and  that 
the  fact  was  and  is,  that  the  parents  of  the  said  paupen 
were  Irish  people,  and  that  neither  of  their  said  parents 
ever  had  any  settlement  in  England;  and  that  their 
father,  Dennis  Doland,  was  still  living  when  the  said 
order  of  removal  was  made;  and  that  the  said  paupeis, 
being  at  the  ages  respectively  stated  in  the  said  exami- 
nations, were  not,  nor  was  either  of  them,  liable  to  be 
removed  to  the  place  of  their  said  birth  in  England. 

Thirdly,  that  the  said  paupers,  being  as  in  the  last- 
above-stated  ground  of  appeal,  and  in  the  said  examina- 
tions is  setforth,  the  unemancipated  and  infant  children, 
of  the  ages  of  eight  years  and  six  years  respectively,  of 
Irish  parents,  and  neither  of  their  said  parents  having 
ever  acquired  a  settlement  in  England,  and  the  said 
paupers  having  become  chargeable  to  your  said  parish 
of  All  Saints,  Derby,  as  in  the  said  order  alleged,  by 
reason  of  relief  given  to  them  the  said  paupers,  the 
father  of  the  said  paupers,  Dennis  Doland,  did  then  and 
there,  by  reason  of  such  relief  so  given  to  his  said  chil- 
dren, become  and  was  chargeable  to  your  said  parish  of 
All  Saints,  whereby  and  by  reason  whereof  the  said 
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paupers,  neither  of  them  having  done  any  act  to  acquire        1849. 
a  settlement  in  England  in  their  own  right,  were  re-     The  QvEmr 
spectively  liable  to  be  removed  to  Ireland :  and  the  said    ^  ^  ,  ?• 

^  ,  ,  ,  InhabitantB  of 

order  for  their  removal  to  our  said  parish  of  Sheffield    All  Saiiits, 
ought  not  to  have  been  granted. 

On  the  trial  of  the  appeal,  it  was  admitted  on  both 
sides,  that  the  facts  of  the  case  were  as  stated  in  the  ex- 
amination of  Margaret  Doland,  and  in  the  second  and 
third  grounds  of  appeal ;  that  is  to  say,  that  the  paupers 
were  bom  in  the  appellant  township,  of  Irish  parents, 
neither  of  whom  had  gained  any  settlement  in  England; 
that  their  mother  was  dead,  and  their  father  had  de- 
serted them  about  five  months  before  the  making  of  the 
said  order,  leaving  them  chargeable  to  the  respondent 
parish,  and  that  he  had  not  since  been  heard  of  at 
Derby. 

The  appellants  contended,  under  the  second  and  third 
grounds  above  stated,  that  an  order  could  not  be  sup- 
ported, inasmuch  as  it  appeared  that  the  paupers  ought 
to  have  been  removed  to  Ireland  under  the  provisions 
of  the  8  &  9  Vict  a  117,  s.  2,  or,  if  not  so  removable, 
that  they  were  not  removable,  under  the  circumstances 
above,  to  the  place  of  their  birth  at  Sheffield. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  objection  so  taken  by  the  appellants  ought  to 
have  been  overruled,  then  the  order  of  sessions  to  be 
quashed,  and  the  order  of  removal  to  be  confirmed.  If 
the  Court  shall  be  of  a  contrary  opinion,  then  the  order 
of  removal  to  stand  quashed,  and  the  order  of  sessions 
to  be  confirmed. 

Pashleyy  in  support  of  the  order  of  sessions. — The 
question  arises  upon  the  construction  of  the  stat.  8  &  9 
Vict  a  117.  That  statute,  by  sect.  2  provides,  that 
"  if  any  person  born  in  Ireland,  not  settled  in  England, 
become  chargeable  to  any  parish  in  England,  by  reason 
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.1649^^^     of  relief  given  to  himself  or  herself,  or  to  his  wife,  or  to 
ihe  QuBEH     ^^y  legitimate  or  bastard  child,  such  person,  his  wife, 

,  ,  ^'  ^  or  any  child  so  chargeable,  shall  be  liable  to  be  re- 
Inhabitants  of  "^  6  »  1  , ., ,  , 
AllSautto;  moved  to  Ireland.  The  father  of  these  children  be- 
comes chargeable,  by  reason  of  the  relief  given  to  them, 
and  if  he  could  have  been  summoned,  but  did  not  ap- 
pear, they  might  then  be  sent  to  Ireland  in  his  absencei 
According  to  the  English  poor-law,  the  wife  and  children 
may,  in  the  absence  of  the  husband,  be  removed  to  his 
place  of  settlement,  except  as  in  Bex  v.  Stogumber  (a), 
where  the  husband  was  in  gaol  in  the  same  parish  where 
the  wife  was  residing.  In  Rex  v.  Leeds  (6),  the  decision 
was,  that  the  wife  and  unemancipated  children  of  a 
Scotchman  must  be  sent  with  him  to  Scotland,  and  not 
to  the  maiden  settlement  of  the  wife.  It  was  there  said 
by  Holroyd,  J.,  that,  provided  the  head  of  the  family  be 
bom  in  Scotland,  it  is  immaterial  whether  the  children 
be  born  in  England  or  not.  In  Rex  v.  Mile  End  OH 
Town  (c),  an  unemancipated  daughter,  aged  eighteen, 
born  in  England,  of  Irish  parents,  was  held  not  to  be 
removable  to  her  birth  settlement;  but  the  point  did 
not  arise,  whether  she  could  be  removed  to  Ireland  with- 
out her  parents.  In  Regina  v.  Preston  (d),  the  pauper 
was  emancipated.  The  fact  of  these  children  being  born 
in  England,  does  not  affect  the  present  question,  because, 
so  long  as  they  are  unemancipated,  and  form  part  of  the 
father's  family,  the  birth  settlement  does  not  attach; 
otherwise  this  difficulty  would  arise, — the  order  might  be 
confirmed  as  to  the  children,  and  if  the  father  returned 
next  day,  they  would  remain  in  England,  and  he  might  be 
sent  to  Ireland.  In  Regina  v.  Rott  Shrigley  (e),  it  was 
held  that,  under  the  stat.  9  &  1 0  Vict.  c.  ^^,  the  irremova- 
bility of  the  wife  dcj>en(]cd  upon  that  of  the  liusljan<l. 

{a)  9  A.  k  E.  ()22.  (r/)  12  A.  cfe  E.  822. 

(h)  4  B.  A'  AM.  498.  \e)  Ante,  p.  317. 

(c)  4  A.  k  E.  196. 
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Whitehurst  and  Boden^  contrk. — The  stat  8  &  9  Vict.  1849, 
c.  117,  only  applies  to  persons  "born''  in  Ireland  or  TheQirsM 
Scotland.  The  justices  have  jurisdiction  over  the  child-  j^jj^^jj^^g  of 
ren,  merely  as  forming  part  of  the  father  s  family.  It  All  SiJWTs, 
is  a  condition  precedent  under  the  statutes,  before  the 
jurisdiction  of  the  justices  attaches  with  respect  to  the 
children,  that  the  father  should  have  been  summoned. 
These  children  have  acquired  a  settlement  by  birth, 
which,  so  long  as  they  remain  members  of  their  father's 
famUy,  remains  in  abeyance,  but  on  his  death,  or  as  the 
case  finds,  where  he  cannot  be  found,  the  birth  settle- 
ment immediately  attaches.  In  Rex  v.  CoUingham  (a), 
it  was  held,  that  the  wife  of  an  Irishman  who  has  no 
settlement  in  England  may,  if  deserted  by  him,  be  re- 
moved to  her  maiden  settlement.  In  that  case  the  wife 
ought  to  have  been  sent  with  her  husband,  if  he  could 
have  been  found,  but  his  absence  had  the  same  effect 
of  reviving  the  maiden  settlement  of  his  wife,  as  if 
he  had  been  actually  dead.  The  observations  of  Bay- 
ley,  J.,  in  giving  judgment  in  that  case,  removes  the 
difficulty  which  has  been  suggested  on  the  other  side, 
in  case  this  order  was  confirmed  as  to  the  children, 
and  the  father  should  afterwards  return.  It  is  said, 
"  No  mischief  will  result  from  this  decision,  for  during 
the  absence  of  the  husband,  the  family  will  be  main- 
tained by  the  parish  which  is  bound  to  maintain  them, 
and  upon  his  return,  that  parish  may  pass  him  and 
his  family  to  Ireland.*'  The  absence  of  the  father, 
under  the  circumstances  of  this  case,  must  be  taken 
to  have  the  same  effect  as  if  he  was  actually  dead. 
Rex  V.  Great  Clactoii(]))  is  a  case  directly  in  point  In 
that  case  the  pauper  was  born  in  England  of  Irish 
parents,  the  father  was  dead,  and  the  mother  had  mar- 
ried a  person  having  a  settlement  in  England;  and 

(a)  7  B.  <fe  C.  615.  (J)  3  B.  &  Aid.  410. 


Doubt. 
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1849.        the  Court  held,  that  the  pauper  did  not  come  within  the 

Thfl  QuteK  ^****  ^^  ^®^'  ^'  ^*  ^^^  ^^^  *^^*  he  was  properly  removed 
y-  to  his  birth  settlement.     It  is  there  said,  the  pauper's 

All  Sauits,  case  is  to  be  considered  as  if  he  had  no  parent  ali?e. 
Regina  v.  Preston  (a)  was  a  decision  to  the  same  effect 
The  pauper  was  bom  in  England,  of  Irish  parents,  and 
had  become  emancipated,  and,  having  absconded,  the 
Court  held,  his  wife  and  family  were  properly  removed 
to  his  birth  settlement.  The  cases  cited  on  the  other 
side  are  not  inconsistent  with  these  decisions. 

Coleridge,  J.  (6). — I  think  this  rule  ought  to  be  made 
absolute.  The  case  has  been  very  fully  argued,  and  is 
one  of  some  importance.  The  important  facts  which 
give  rise  to  this  question  are  these : — ^The  children  named 
in  this  order  are  legitimate  imemancipated  children,  bom 
in  England,  whose  parents  were  both  Irish,  and  had  not 
acquired  any  settlement  in  England;  the  mother  was 
dead,  and  the  father  had  deserted  the  children.  The 
sessions  have  found  that  the  father  had  deserted  them, 
by  which  I  understand  them  to  mean,  that  there  was 
an  entire  separation  from  his  family,  not  a  temporary 
absence,  in  any  other  parish  or  place  where  he  was 
capable  of  being  found,  because  I  consider  such  tempo- 
rary absence  would  not  justify  the  sessions  in  finding 
that  the  father  had  deserted  his  children.  The  case  of 
Rex  V.  Cottingham  (c)  seems  to  have  established  tliis 
rule,  that  where  an  Irishman,  not  having  any  settle- 
ment of  his  own  in  England,  deserts  his  wife  and  family, 
the  next  inquiry  to  be  made  is  with  respect  to  the  maiden 
settlement  of  the  wife.  The  wife  in  this  case  was  dead, 
and  had  no  settlement  in  this  country.  Then  the  ques- 
tion arises  as  to  the  settlement  of  the  children. 

(a)  12  A.  <fe  E.  822.  absent  from  illness. 

{b)  Lord  Denmariy  C.  J.,  was        (c)  7  B.  <fc  C.  615. 
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I  take  it  to  be  a  well-established  rule,  that  every  i849. 
English  born  subject  has  prima  facie  a  settlement  in  ThoQuEBH 
England.  Where  the  father  or  mother  is  shown  to  have  t-,^'  ^  ^ 
a  settlement,  the  children  of  course  follow  that  settle-  Au.  Saihto, 
ment,  but  in  case  the  father  and  mother  have  none,  then 
the  prima  facie  birth  settlement  takes  effect, — I  will 
not  say  revives.  Then  these  children  had  a  birth  settle- 
ment, and  might  have  been  removed  to  it;  and  the  ques- 
tion is,  if  the  stat.  8  &  9  Vict.  c.  117,  prevents  such  re- 
moval ;  and  that  must  be  determined  by  looking  at  the 
terms  used  in  the  Act.  If  the  words  of  the  statute  are 
clear,  we  must  act  upon  them.  Sect.  2  provides,  that 
"  if  any  person  born  in  Scotland  or  Ireland,  &c.,  not  set- 
tled in  England,  become  chargeable  to  any  parish  in 
England,  by  reason  of  relief  given  to  himself  or  herself, 
or  to  his  wife,  or  to  any  legitimate  or  bastard  child,  such 
person,  his  wife,  and  any  child  so  chargeable,  shall  be 
liable  to  be  removed  respectively  to  Scotland,  Ireland," 
&c.  The  jurisdiction  of  the  justices  appears  to  attach, 
where  a  person  is  born  in  Scotland  or  Ireland,  and  has 
become  chargeable  to  a  parish  in  England,  by  relief 
given  to  himself  or  his  family,  who  can  then  be  removed 
with  him.  But  it  is  said,  that  the  latter  words  of  the 
section  are  to  be  taken  distributively,  and  that  either 
the  father  or  family  may  be  removed  to  Ireland,  in  the 
absence  of  the  other;  but  the  latter  part  of  the  section 
goes  on  to  point  out  in  what  manner  the  justices  are  to 
act.  The  person  intended  to  be  removed  must  be  in 
attendance  before  the  justices,  or  at  all  events  he  must 
have  been  summoned;  and  they  are  then  to  proceed  to  hear 
and  determine  the  matter  of  such  complaint,  and  if  satis- 
fied, they  are  to  remove  such  person,  which  must  mean 
such  person  born  in  Scotland  or  Ireland.  The  fact  of 
the  father  being  absent,  prevents  the  justices  complying 
with  the  provisions  of  the  statute,  and  seems  to  me  to 
dispose  of  the  case. 
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1849.  It  was  urged  in  the  course  of  the  argument,  that  s 

The  QuEEH     difficulty  would  arise,  in  case  the  order  was  confirmed, 

,  ,    y-       ,   as  to  the  children,  and  the  father  should  afterwards  re- 

Inhabitanta  of 

All  Saints,  tum.  I  confess  I  do  not  see  the  difficulty,  because,  as 
at  present  advised,  without  ofilering  any  decided  opinion 
on  the  point,  I  think  the  children  would  stiU  form  part  of 
the  father's  family,  and  would  not  be  the  less  liable  to  be 
sent  with  him,  after  the  order  had  been  confirmed,  than 
they  were  before.  All  that  is  at  present  decided,  is,  that 
these  children  have  a  birth  settlement  to  which  they 
may  now  be  removed. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinioa  It 
has  been  contended,  that  unless  these  children  are  re- 
moved under  this  statute  to  Ireland,  they  cannot  be 
removed  at  alL  The  cases  of  Rex  v.  Cottingham  (a), 
and  Regina  v.  Preston  (6),  appear  to  me  to  be  decisive 
of  the  present  question,  previous  to  the  passing  of  the 
8  &  9  Vict.  c.  117.  Then  the  question  arises,  how  fiff 
that  statute  supersedes  the  rule  laid  down  in  those  cases. 
That  statute  appears  to  me  to  apply  to  the  father,  and 
only  incidentally  to  the  children  when  with  him,  and 
forming  part  of  his  family.  I  think  that  the  words  of 
the  statute  do  not  apply,  under  the  circumstances  of  this 
case,  to  the  children,  and  that  the  rule  laid  down  in  the 
cases  already  mentioned  applies  here. 

Erle,  J. — I  fully  concur  in  the  opinion  that  has  been 
expressed.  A  child  born  in  England,  of  Irish  parents, 
so  long  as  it  is  capable  of  being  removed  to  Ireland,  as 
part  of  its  father's  family,  cannot  be  removed  to  its  birth 
settlement;  but  as  soon  as  a  separation  takes  place, 
caused  either  by  death  or  desertion,  which  must  mean 
j)ermanent  separation,  the  contingent  birth  settlement 

(a)  7  B.  <fe  C.  615.  (b)  12  A.  &  E.  822. 
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takes  effect,  and  the  children  may  be  removed  to  it.    If  1849. 

the  effect  of  the  present  order  would  be  permanently  The  Queen 

to  fix  the  settlement  of  the  children,  that  would  create  injjabrtents  of 

a  difficulty ;  but  I  think  the  proper  answer  has  been  gfven  All  Saikts, 
to  that  objection. 

Order  of  sessions  quashed. 


o 


The  Queen  v.  The  Inhabitants  of  Aston.  j^^^^  14^ 


^N  appeal  against  an  order  of  two  justices  (dated  1st  in  the  examin- 
May,  1847)  of  the  county  of  Middlesex,  for  the  removal  L^Lr^  Hwas 
of  John  RoUinson  from  the  parish  of  St.  James,  Clerken-  "^^  ^^]  **® 

^  '  was  bound  ap- 

well,   to  the  parish   of  Aston,  nigh  Birmingham,  the  prentice  in 
sessions  confirmed  the  order,  subject  to  the  opinion  of  grounds  of  ap- 
this  Court  upon  a  case,  of  which  the  following  are  the  Jj^^  **^g  '^^ 
material  parts : —  p»'^p«J  y^  "^P* 

.        .  .  ,      in  1834  legally 

The  examination  of  John  Rollinson  stated,  that  in  bound  appren- 
the  year  1804  he  was  bound  apprentice  to  one  Charles  the  said  exami- 
Powell,  of  Aston.     The  examination  then  set  out  the  ^^^'^^ 
other  facts  necessary  for  the  settlement.     The  fourth  the  words  "in 

1834,"  might 

ground  of  appeal  stated  that  the  said  John  Rollinson  be  rejected,  and 
was  not,  in  the  year  1834,  legally  bound  apprentice  to  grounds  of  ap- 
the  said  Charles  Powell,  of  Aston,  as  stated  in  the  said  peai  co°t«^«i  • 

'  '  good  traverse  of 

examination.  •  the  apprentice- 

At  the  trial  of  the  appeal,  the  respondents  contended 
that  the  settlement  by  apprenticeship  stated  in  the  ex- 
amination was  not  traversed  by  the  ground  of  appeal, 
and  the  sessions  decided  in  their  favour,  and  confirmed 
the  order. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that 
this  ground  of  appeal  did  raise  an  issue  upon  the  ques- 
tion of  settlement,  then  the  said  order  of  removal  and 

VOL.  III.  AAA  N.  S.  C. 
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1849.        order  of  sessions  are  to  be  severally  quashed,  otherwise 
i£^^Q^v     *^®  same  are  to  stand  confirmed. 

V. 

Inhabitants  of 

AsTos.  Prendergast  and  WellSy  in  support  of  the  order  of  ses- 

sions.— The  examination  states  an  apprenticeship  in 
1804,  and  the  grounds  of  appeal  deny  that  he  was  so 
bound  apprentice  in  1834;  and  it  is  submitted  that,  the 
sessions  having  decided  that  there  was  no  traverse,  this 
Court  will  not  interfere.  It  is  a  matter  by  which  the 
respondents  might  be  misled,  and  upon  that  the  finding 
of  the  sessions  is  final:  Regina  v.  The  Justices  of  Com- 
wall  (a),  Benthal  v.  West(b). 

Pashley,  contrk,  was  not  called  on. 

Coleridge,  J.(c). — ^We  think  that  the  rule  must  be 
made  absolute.  The  decision  of  the  court  of  quarter 
sessions  must  be  taken  to  be  final  upon  a  question  of 
fact,  even  when  they  ask  us  for  our  opinion  ;  but  this 
is  not  a  question  of  fact,  but  whether  an  issue  has  been 
properly  raised.  It  is  a  question  of  construction.  The 
respondents  here,  who  had  received  the  grounds  of  ap- 
peal, could  not  have  been  misled,  as  it  is  obvious  that 
1834  was  inserted  in  the  grounds  of  appeal,  by  mistake, 
for  1804. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is,  if  a  proper  traverse  has  been  taken ;  and  I  think 
that  it  has  raised  the  issue  intended  to  be  tried. 

Erle,  J. — This  is  in  the  nature  of  a  question  of  law, 
and  I  am  inclined  to  carry  out  the  rule  of  giving  such 
effect  to  the  words  used  as  will  carry  out  the  intention 
of  the  parties.     The  settlement  stated  in  the  examina- 

(a)  1  New  Sess.  Gas.  161  (n).  (c)  Lord  Denmofiy  C.  J.,  wm 

(6)  1  D.  &  L.  599.  absent  on  account  of  illneoB. 


MICHAELMAS  TERM,  12  VICT. 

tion  is  founded  on  an  apprenticeship  in  1804,  and  the 

traverse  is  of  an  apprenticeship  in  1834,  as  stated  in      TheQuMN 

the  examination,     All  these  words  cannot  be  carried  *'• 

,    ,  .  Inhabitants  of 

into  enect;  but,  giving  the  proper  meaning  to  those        Astoh. 
which  can  have  effect,  I  think  that  there  is  a  good 
traverse  of  the  settlement  in  1804. 

Orders  quashed. 


The  Queen  v.  The  Inhabitants  of  Crowan.  Nov.  14. 

An  Easter  Term,  1848,  Montagu  Smith  had  made  ab-  An  order  of  re- 
solute a  rule  for  a  certiorari  to  remove  into  this  court  jI3y,i846,waa 
two  several  orders  made  by  John  Hearle  Tremayne  and  ™^®  ^^  J?*' 

•^  •'  tices  therein 

Charles  Brune  Graves  Sawle,  Esquires,  two  of  the  keep-  calling  them- 
ers  of  the  peace  and  justices  in  and  for  the  county  of  in  and  for  the 
Cornwall,  and  dated  respectively  the  5th  of  October,  ^mw^^^wid 
1847,  and  indorsed  on  a  certain  order  by  the  said  C  B.  "county  of  Com- 

'  •^  wall    wa«  the 

G.  Sawle,  and  of  Charles  Lyne,  clerk,  one  other  of  the  venue  appear 
said  keepers  of  the  peace,  dated  the  8th  of  July,  1845,  ^."^This  orfcr 
for  the  removal  of  John  Symonds,  his  wife  and  child,  ^"'j^^^^ 
from  the  parish  of  Tywardreath  to  the  parish  of  Crowan,  1847,  an  order 

removing  the  suA- 

both  in  the   county  of  Cornwall,  for  the  purpose  of  pension,  and  an- 

V  .        ,  I  other  order  for  re- 

quashmg  them.  payment  of  costs 

It  appeared  from  the  affidavits  before  the  Court,  that  jJa^'on X 
the  two  last-mentioned  justices  had,  on  the  8th  of  July,  original  order  of 

removal.   These 

]  845,  made  the  order  of  removal,  and  on  the  same  day  latter  orden 
had  indorsed  on  it  an  order  for  suspension,  in  conse-  venuXbutoM 
quence  of  the  illness  of  the  pauper  and  his  daughter,  of  the  justicea 

*  -^      *  *='  who  signed 

The  order  and  suspension  were  duly  served  on  the  over-  them  had  signed 
seers  of  Crowan,  and  at  the  Michaelmas  Sessions,  1845,  der  of  removal, 

and  they  were 
stated  to  be  justices  "  for  the  said  comity  of  Cornwall:** — 
Hddj  that  it  did  not  appear  that  the  orders  of  1847  were  made  by  the  justices  in  their  county, 
and  that  the  orders  were  therefore  bad,  as  not  showing  jurisdiction. 

The  proviso  in  sect.  7  of  the  12  &  13  Vict.  c.  45,  is  not  retrospective,  and  does  not  apply  to 
rules  pending  at  the  time  the  Act  passed. 

A  A  A  2 
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1849.        they  appealed.     The  appeal  was  tried,  and  the  order 

TheOuEBH     ^^  confirmed,  with  costs.   On  the  5th  of  October,  1847, 

*•  the  pauper's  daughter  having  died,  the  said  C.  R  G. 

Inhabitanta  of  •  m* 

Ckowah.  Sawle  and  J.  H.  Tremayne  made  an  order  taking  off 
the  suspension  of  the  former  order,  and  authorising 
the  removal  of  the  paupers,  and  also  an  order  on  the 
overseers  of  Crowan  for  payment  of  212^  13&  6dL,  the 
cost  of  maintenance  incurred  during  the  time  of  suspen- 
sion. Both  these,  which  were  the  orders  now  in  ques- 
tion, were  indorsed  on  the  original  order  of  removal, 
and  were  duly  served  on  the  overseers  of  Crowan. 

The  orders  were  all  written  on  the  same  sheet  of  pa- 
per, and  were  returned  into  this  Court,  in  obedience  to 
the  writ  The  original  order  of  removal,  dated  the  8th 
July,  1845,  commenced  as  follows: — 

''  County  of  Cornwall. — ^To  the  Churchwafdens  and  Overseen  <^ 

the  Poor  of  the  Parish  of  Tjwardreath,  ^c. 
"  Upon  the  complaint  of  the  churchwardens  and  overaeers  of  the 
poor  of  Tjwardreath  aforesaid,  in  the  said  county  of  Cornwall,  unto 
us  whose  names  are  hereunto  set  and  seals  affixed,  being  two  of 
her  Majesty *s  justices  of  the  peace  in  and  for  the  said  county  of 
Cornwall,  and  one  of  us  of  the  quorum,  that  John  Symonds,  Sank 
his  wife,  and  Ann  his  daughter,  have  come  to  inhabit,**  ^c.  [Then 
followed  the  adjudication  of  their  settlement,  and  order  for  their  re- 
moval to  Crowan.]    Dated  8  July,  1845. 

(Signed)        "  C.  B.  Graves  Sawle. 
"  Charles  Lyite." 

The  order  for  suspension,  indorsed,  commenced  thus : 

"  County  of  Cornwall. — Whereas  it  appears  unto  us,  Charles 
Brune  Sawle  Graves,  Esquire,  and  Charles  Lyne,  Clerk,  the  justicei 
within  named,  that  the  within-named  John  Symonds  and  Ann  his 
daughter  are  unable  to  travel,^*  ibc.    Dated  8  July,  1845. 

(Signed)        "  C.  B.  Graves  Sawle. 
"  Charles  Lyke." 

The  following  are  copies  of  the  orders  in  question,  also 
indorsed  on  the  order  of  removal : — 

''Whereas  it  duly  appears  unto  us,  John  Hearle  Tremayne 
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and  Charles  Brune  Graves,  Esquires,  two  of  her  Majesty's  justices  of 
the  peace  for  the  said  county  of  Cornwall,  that  the  aboye-named 
Ann,  daughter  of  the  said  John  Symonds,  is  dead,  and  that  the  said 
John  Symonds  is  whoUy  recovered  from  the  sickness  and  infirmity 
of  body  under  which  he  lately  laboured,  and  that  he  may  therefore 
now  be  conveyed  from  the  within-mentioned  parish  of  Tyward- 
re&th  to  the  within-mentioned  parish  of  Crowan,  without  danger : 
These  are  therefore  to  authorise  and  require  you,  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Ty  wardreath,  forth- 
with to  convey  the  said  John  Symonds  and  Sarah  his  wife  from 
and  out  of  your  said  parish  of  Tywardreath  to  the  said  parish  of 
Crowan,  and  them  to  deliver  to  the  churchwardens  and  overseers  of 
the  poor  there,  as  you  are  directed  to  do.  Given  imder  our  hands 
and  seals  this  5th  of  October,  1847. 

(Signed)        "  J.  Heable  Tbematne. 
"  C.  B.  Graves  Sawle." 

^  Whereas  it  hath  been  proved  on  oath  before  us,  John  Hearle 
Tremayne  and  Charles  Brune  Graves  Sawle,  Esquires,  the  justices 
whose  names  are  hereunto  subscribed  and  seals  set,  that  the 
charges  incurred  by  the  suspension  of  the  said  order  of  removal 
amoimt  to  the  sum  of  2ll,  I3s.  6d.y  and  which  charges  appear  to  us 
to  be  fair  and  reasonable.  And  whereas  it  is  duly  proved  to  us, 
upon  oath,  that  the  said  Ann  Symonds,  the  daughter  of  the  said 
John  Symonds,  the  pauper  above  mentioned,  is  dead,  and  that  the 
sum  of  211.  ISs.  Gd.  hath  been  incurred  by  the  suspension  of  the 
within  order  of  removal :  Now  we,  the  said  justices,  do,  in  pursu- 
ance of  the  statute  in  that  case  made,  hereby  order  and  direct  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Crowan, 
in  the  coimty  of  Cornwall,  to  which  the  within-named  pauper  was 
to  be  removed,  to  pay  the  said  charges  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  Tywardreath,  or  to  such 
of  them  as  shall  demand  the  same.  Witness  our  hands  and  seals, 
this  6th  of  October,  1847. 

(Signed)        *^  J.  Hearle  Teematne. 
"  C.  B.  Graves  Sawle.'* 


1849. 
The  Quxeh 

V. 

Inhabitants  of 
CaowAV. 


The  points  relied  on  in  support  of  the  rule  were,  that 
one  of  the  orders,  dated  the  6th  of  October,  1847, 
namely,  the  order  of  removal,  did  not  appear  to  have 
been  made  in  the  county  of  Cornwall,  and  that  the 
other  of  the  said  orders,  namely,  the  order  for  expenses, 
did  not  appear  to  have  been  made  by  justices  for  the 
county  of  Cornwall,  or  in  the  county  of  Cornwall. 
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1849.  PasUey  now  shewed  cause. — ^The  objections  to  the 

^e  QuKEN     ^'^''™  of  these  orders  are  made  too  late.    The  rule  for  the 

V.  certiorari  Issued  on  the  11th  of  May,  1848,  and  did  not 

Inhabitanta  of  , 

CaowAH.  specify  any  defect  in  the  order  to  be  brought  up,  nor, 
as  the  law  then  stood,  was  it  necessary  that  it  should  da 
so;  but  by  a  proviso  in  sect.  7  of  the  12  &  13  Vict  a  45, 
since  then  passed,  (which  Act  extends  the  provisions  of 
the  11  &  12  Vict.  c.  43),  it  is  enacted,  that  "  no  objection 
on  account  of  any  omission  or  mistake  in  any  order  or 
judgment  (of  justices)  brought  up  upon  a  return  to  a 
writ  of  certiorari  shall  be  allowed,  unless  such  omission 
or  mistake  shall  have  been  specified  in  the  rule  for  is- 
suing such  certiorari^'  If  these  words  must  be  taken 
to  have  a  retrospective  effect,  as  it  is  submitted  thej 
have,  these  objections  cannot  avail  at  the  present  time. 
[Coleridge^  J. — Then  the  effect  would  be  to  quash  any 
rule  pending  when  the  Act  passed;  for  you  admit  the 
objection  need  not  have  been  specified  before  the  Act 
WightmaUj  J. — Sect  20  declares  that  the  Act  is  not  to 
come  into  operation  before  the  1st  November,  1849.] 
Still  the  question  would  be,  what  is  the  effect  of  the 
Act  at  this  time?  and  there  are  authorities  for  contend- 
ing that  such  a  proviso  need  not  necessarily  be  limited 
in  its  operation.  In  Ex  parte  Eyre  (a),  which  was  a  case 
under  the  Attorneys  Act,  6  &  7  Vict  c.  73,  it  was  held, 
that  a  bill  of  costs  incurred  prior  to  the  passing  of  the 
Act  was  within  its  operation,  though  none  of  the  busi- 
ness included  in  the  bill  was  business  for  which,  before 
the  statute,  a  bill  would  have  been  taxable.  But,  sup- 
posing the  objections  can  be  now  taken,  it  will  appear 
that  there  is  a  sufiicient  marginal  venue  to  cure  the 
supposed  defect  in  the  orders.  The  whole  document 
must  be  looked  at;  and  even  to  supply  jurisdiction,  the 
margin,  in  orders,  is  to  be  considered  as  part  of  the 

(a)  2  Ph.  Ch.  Ca.  367. 
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order,  and  a  plain  reference  to  it  is  sufficient.     In  Re-        i849. 
gina  v.  CaMerUmip)  it  was  held,  that  by  the  marginal     r^j^g  qub^h 
venue  "  Westmoreland,"  in  an  order  of  sessions,  followed    ,  ^  ^f • 

Inhabitanta  of 

by  a  statement  that  the  justices  who  made  it  were  jus-  Cbowah. 
tices  in  and  for  "the  said  county,''  jurisdiction  suffi- 
ciently appeared.  The  marginal  venue  is  therefore  part 
of  the  document;  and,  as  all  that  appears  within  the 
four  comers  of  a  document  may  be  looked  at,  and  all 
these  four  orders  are  on  the  same  paper,  the  Court  will 
see  that  the  justices  were  within  their  jurisdiction  when 
each  of  the  orders  was  made,  as  well  the  later  as  the 
earlier  orders.  [Wightman.  J. — But  the  justices  who 
made  the  orders  now  in  question  were  not  the  same 
as  those  who  made  the  order  of  removal]  One  of  them 
was  the  same;  and  it  is  to  be  observed,  that  these  are 
not  original  orders  of  removal,  but  only  an  order  by 
one  set  of  justices  to  put  in  execution  what  had  been 
commenced  by  another  set,  and  as  such,  not  to  be  so 
strictly  construed.  In  Regina  v.  SiUcstoneQ)),  the  Court 
held  that  the  jurisdiction  of  justices  might  be  presumed, 
otherwise  there  would  appear  to  be  a  wrong  assumption 
by  them  of  authority;  that  rule  applies  to  the  present 
case,  and  is  one  which  this  Court  seems  more  inclined 
to  adopt,  than  the  strict  construction  contended  for  on 
the  other  side:  Regina  v.  Aahburton  (c),  overruling,  as 
it  would  seem,  Regina  v.  Shipstonnpon-Stour (d).  Rex 
V.  St  Mary,  Leicester  {e),  is  also  a  strong  authority  for 
the  more  liberal  construction.  In  that  case,  Holroyd,  J., 
in  his  judgment  said,  "  as  no  other  justices,  except  ma- 
gistrates of  the  county  of  Rutland,  could  by  law  make  the 
order,  the  Court  will  inte  nd  that  the  words  "said  county" 
have  reference  to  the  county  where  the  magistrates  had 

{a)  1  New  Sess.  Cas.  449;  6  Q.  Q.  B.  R.  871. 
B.  R.  507.  (d)  1  New.  Sess.  Cas.  230 ;  6 

(b)  2  Q.  B.  R.  540.  Q.  B.  R.  119. 

(c)  2  New  Sesfl.  Caa.  316;   8  (e)  1  B.  <Sr  Aid.  327. 
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1848. 
The  QiHEBH 

V, 

Inhabitants  of 


Ajml  25. 

The  caption  of 
an  examination 
stated,  that  the 
examinations 
were  taken  be- 
fore two  JOB- 
tices  in  and  for 
the  West  Bid- 
ing, at  Ponte- 
fract,  npon  the 
complaint  of  the 
overseers,  &c., 
and  that  the 
said  pauper 
hath  come  to  in- 
habit and' is 
now  inhabiting, 
&c.: — 

Jleld,  that  it 
sufficiently  ap- 
peared on  the 
face  of  the  cap- 
tion, that  the  ex- 
amination and 
complaint  were 
taken  at  the 
same  time. 


jurisdiction ;  for  that  construction  which  supports,  and 
not  that  which  destroys  the  instrument,  may  fairly  be 
adopted/'  [Coleridge,  J. — The  question  here  is,  what 
presumption  we  are  to  draw  from  one  of  the  magistrates 
having  acted  with  jurisdiction  two  years  before.]  And 
also  from  the  words,  ''  in  pursuance  of  the  statute  in 
that  case  made,"  which  are  not  usually  found  in  such 
orders.  JRegina  v.  Stockton  (a)  will  probably  be  cited 
by  the  other  side,  but  the  decision  in  that  case  will  be 
found  to  be  limited,  to  some  extent,  by  Beginay.  OocisQ^^ 
lately  argued  in  this  Court. 

(a)  2  New  Sess.  Cas.  16;  7  Q.  B.  E.  520. 

(&)  The  Queen  v.  The  Inhabitants  of  Gk>oLB. 

In  this  case  the  sessions  confirmed  an  order  of  remoyal,  sul^eci  to 
a  case.    The  caption  of  the  examination  was  as  follows : — 

The  examination  of  <kc.,  taken  upon  oath  before  us,  <&c.,  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  West  Riding  kc^ 
at  Pontefract,  upon  the  application  and  complaint  of  the  orezseen 
<&c. ;  and  that  the  said  pauper  hath  come  to  inhabit,  and  is  now  in- 
habiting, (&C. 

Two  questions  were  reserved  for  the  opinion  of  the  Court :  Isi 
"Whether  the  caption  was  sufficient.  2nd.  Whether  the  examina- 
tions were  sufficient.  They  did  not  negative  that  the  chargeability 
of  the  pauper  was  in  respect  of  relief,  made  necessary  by  sickness 
or  accident.    The  latter  point  was  decided  by  Regina  v.  Halifax*. 

Pashlei/  and  Pickering,  in  support  of  the  order  of  sessions. 

R.  Hall  J  contrk. — The  cases  cited  were  Rex  v.  CountesCAorpef, 
Regina  v.  Stocktont,  Regina  Y.St.  PauVsy  Covent  Garden^. 

Patteson,  J. — I  do  not  see  how  it  is  possible  to  say  that  every 
thing  has  not  been  done  in  the  county.  The  question  is,  whether 
the  words  "  is  now"  refer  to  the  time  when  the  evidence  is  being 
taken,  or  to  the  time  of  making  the  complaint  only ;  but  it  seems 
to  me,  that  no  reasonable  man  could  look  at  the  caption  and  enter- 


*  Ante,  p.  tiG8. 

t  2  B.  ct  Ad.  487. 

X  2  New  Sess.  Cas.  16;  7  Q. 


B.  R.  520. 
§  2  New  Sess.  Cas.  508. 
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Montagu  Smith,  contrJi. — All  the  recent  decisions  show,  1849. 
that  in  the  present  orders  no  jurisdiction  is  stated,  for  ^^^^  qumh 
here  the  order  for  removing  the  suspension  has  no  mar-  j-..^'  .  . 
ginal  venue  opposite  to  it  Even  if  this  were  res  integra,  Cbowah. 
the  Court  would  hold  that  no  jurisdiction  appears;  for 
the  rule  "omnia  presumuntur  rite  esse  acta,''  cannot  ap- 
ply to  give  jurisdiction.  This  is  clear  from  the  dictum 
of  Holroydy  J.,  in  Rex  v.  All  Saints,  Southampton  (a) — 
"  The  rule,  that  in  inferior  courts,  and  proceedings  by 
magistrates,  the  maxim  "omnia  presumuntur,  &c.,  does 
not  apply,  to  give  jurisdiction,  has  never  been  ques- 
tioned;" and  it  is  arguing  in  a  circle,  to  say,  that  be- 
cafLse  when  their  jurisdiction  is  made  apparent,  you  may 
presume  justices  to  have  acted  correctly,  that  therefore 
you  may  presume  jurisdiction  from  their  acts.  Bearing 
this  in  mind,  it  will  be  found  that  Regina  v.  Stockton  (6), 
which  was  a  question  of  jurisdiction,  has  recently  been 
confirmed  by  Regina  v.  Neujton  Ferrers  (c),  in  which 
case  the  marginal  venue  in  an  order  of  removal  was  held 
not  sufficient  to  give  jurisdiction,  although  the  justices 
were  stated  to  be  justices  "  having  jurisdiction  within  and 
for  the  said  borough;"  this  Court  being  of  opinion  that 

taiii  a  doubt  that  all  was  done  at  the  same  time — ^'  The  examina- 
tkm  of  A.  B.,  taken  before  us,  justices  in  and  for  the  county,  upon 
complaint  that  such  person  now  is  inhabiting."  Surely  that  is  at 
the  very  time  at  which  the  examination  is  taken.  The  fair  con- 
struction of  the  words  is,  that  the  complaint  was  taken  at  the  same 
time  with  the  examination;  and  if  so,  jurisdiction  appears. 

Erle,  J. — As  to  the  objection  to  the  caption,  I  quite  agree  with 
what  has  been  said  by  my  brother  Pattesan.  The  caption  is  quite 
capable  of  bearing  the  construction  which  he  has  put  upon  it,  and 
shews  sufficiently  that  the  complaint  was  made  at  the  time  the  ex- 
aminations were  taken. 

Order  confirmed. 

(a)  7  B.  ifc  C.  785.  B.  R.  520. 

(b)  2  New  Sess.  Cas.  16;  7  Q.  (c)  9  Q.  B.  R.  32. 
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ThB  QtTBSH 

V, 

Inhabitants  of 
Cbowah. 


those  words  did  not  show  that  the  complaint  was  made 
within  the  jurisdiction,  which  was  essential  to  the  vali- 
dity of  the  order.  [Erie,  J. — In  indictm^its,  no  other 
venue  appears  than  that  in  the  margin.  Cokridgej  J^n-r 
That  is  supplied  in  the  caption,  as  soon  as  the  record  in 
made  up.] 

He  was  then  stopped  by  the  Court 

Feb  Curiam  (a). — There  appear  to  be  two  authorities 
direct  on  the  point,  and  we  are  of  opinion  that  tim, 
rule  must  be  made  absolute.  Oyr  opinion  as  to  the 
effect  of  the  proviso  in  the  7th  section  of  the  stat  12 
&  13  Vict,  c  45,  may  be  already  collected  from  the  ai^ 
gument. 

Rule  absolute. 

(a)  Coleridge,  Wightman,  and  Erie,  Js.    Lord  Lenman,  C.  J.,  ww 

absent  from  ill  health. 


The  Queen  v.  The  Inhabitants  of  Wigan. 

vyN  appeal  against  an  order  of  two  justices  of  the 
county  of  Lancaster,  dated  November  17,  1847,  for  the 
removal  of  Mary  Bamber  and  her  two  illegitimate 
children  from  the  township  of  Leyland  to  the  township 
of  Wigan,  both  in  the  said  county,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case: — 

The  examinations,  as  far  as  they  are  material  to  the 
case,  were  as  follows: — 

The  examination  of  Thomas  Jones  stated,  that  he  was 


Nov.  17. 

A  letter  writ- 
ten by  the 
clerk  to  a  board 
of  guardians 
to  the  clerk 
of  another 
board,  directing 
relief  to  be 
giyen  to  a  pau- 
per on  account 
of  his  union, 
and  containing, 
in  a  schedule, 
an  admission  of 
the  settlement 
of  the  pauper  in 
a  particular 
parish  of  his 
union,  will  be 

presumed  to  be  written  by  the  direction  of  the  board,  and  will,  therefore,  be  prim&  fecie  evidence 
of  the  settlement  of  the  pauper  in  that  parish. 
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partner  of  Mr.  Stanton,  the  clerk  of  the  board  of  guardians        i849. 
of  the  Chorley  Union,  in  which  the  township  of  Leyland     i^^  qowem 
is  situate.    The  letter  now  produced  by  me,  dated  March    ^  ^  ,.^' 
5,  1847,  and  signed  "  Thomas  Bullock,  for  clerk  to  the       Wioak. 
Wigan  Union,''  and  marked  B.,  was  received  at  our  office 
about  the  date  thereof     Many  letters  on  the  business 
of  the  Wigan  Union,  signed  "  Thomas  Bullock,  for  the 
clerk  to  the  Wigan  Union,"  and  appearing  to  be  in  the 
same  handwriting  as  the  signature  to  the  said  letters 
marked  B.,  have  been  received  by  the  clerk  to  the  board 
of  guardians  of  the  Chorley  Union,  in  reply  to  letters 
addressed  to  the  clerk  to  the  Wigan  Union ;  and  I  believe 
the  said  letter  marked  B.  to  be  signed  by  Thomas  Bul- 
lock, clerk  to  Mr.  William  Acherby,  who  is  clerk  to  the 
guardians  of  the  Wigan  Union.     I  received  nineteen 
shillings  and  sixpence,  the  amount  authorised  to  be  paid 
to  the  said  Mary  Bamber,  now  present,  by  the  said  letter 
marked  B.,  about  the  7th  November  inst,  from  the  clerk 
to  the  guardians  of  the  said  Wigan  Union,  on  account 
of  the  said  township  of  Leyland. 

The  examination  of  Thomas  Garbell,  relieving  officer 
of  the  Chorley  Union,  stated,  I  received  the  said  letter 
marked  B.  from  Mr.  Jones,  and  I  paid  the  sum  of  nine- 
teen shillings  and  sixpence,  as  such  relieving  officer,  to 
the  said  Mary  Bamber,  whilst  she  was  residing  in  Ley- 
land,  in  obedience  to  the  said  letter  marked  B.,  on  ac- 
count of  the  township  of  Wigan. 

The  following  is  a  copy  of  the  letter  marked  B.  :— 

"  To  the  Guardians  of  the  Poor  of  the  Chorley  Union. 

"  Wigan,  March  5,  1847. 
"  Gentlemen — I  am  directed  to  request  that  you  will, 
through  your  relieving  officer,  relieve  on  account  of  this 
union  the  under-mentioned  pauper,  residing  at  Ley- 
land,  in  your  union,  with  the  relief  and  for  the  period 
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1849.  stated  below.    I  am,  gentlemen,  your  most  obedient 

The  QuMH  •er^ii*^* 

1  hMhitLn   frf  "  Thomas  Bullock,  for  clerk  to  Wigan  Union." 

WMAir. 


Ag€. 

OccupatimK. 

When 
Httkd. 

Rditftohe 
given. 

Foriekat 
Period, 

(KtvmitisR. 

Maxy  Bamber 
and  child. 

84 

Weaver. 

Wigan. 

U.M. 
weekly 

Three 

months. 

The  only  ground  of  appeal  was,  that  the  examinatioiw 
upon  which  the  said  order  is  founded  are,  and  each  and 
eyery  of  them  is  informal,  defective,  and  bad  on  the  fkoe 
tiiereof,  and  insufficient  in  law  to  justify  the  making  of 
the  said  order. 

:  At  the  trial,  the  appellants  objected  that  l^e  exa- 
minations were  defective  and  bad,  and  insufficient  in 
law  to  justify  the  making  of  the  said  order.  First,  be- 
cause they  contain  no  legal  evidence  of  a  settlement  of 
the  paupers  in  the  appellant  township;  secondly,  be- 
cause they  contain  no  direct  or  legal  evidence,  shewin^^ 
that  the  appellants  had  acknowledged  a  liability  bj 
granting  relief  to  the  pauper,  as  pretended  in  the  exa- 
mination. 

The  court  of  quarter  sessions  overruled  the  objections, 
and  held  that  the  examinations  were  sufficient,  and 
confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  objections  to  the  sufficiency  of  the  examinations. 
If  this  Court  should  be  of  opinion  that  the  examinations 
were  sufficient,  the  order  of  justices  and  of  sessions  arc  to 
be  confirmed;  if  insufficient,  then  the  order  of  justices 
and  the  order  of  sessions  are  to  be  set  aside. 


S 


Pashley,  in  support  of  the  order  of  session& — The 
question  is,  whether  there  is  any  legal  evidence  in  the 
examinations,  of  the  settlement  of  the  pauper  in  the 
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township  of  Wigan;  and  that  will  depend  upon  this,         1S49. 
whether  a  clerk  to  a  board  of  guardians  can  bind  a     TbeQuBBM 
parish  in  that  union  by  his  admission  that  a  pauper  is    j^j^yfl^x^  ^ 
settled  in  that  parish:  and  it  is  submitted  that  he  can.        Wioav. 
In  addition  to  the  letter,  it  is  also  stated  that  the 
money  directed  by  the  letter  to  be  paid  was  actually 
received  by  the  clerk  of  the  Chorley  Union  from  the 
clerk  of  the  Wigan  Union.  It  has  certainly  been  decided, 
that  relief  given  by  a  relieving  officer  to  a  pauper,  on 
account  of  a  particular  parish  in  his  union,  is  no  evi- 
dence of  his  chargeability  to  that  parish:  Regina  v.  Bradr 
ford  (a);  or  of  his  settlement  in  that  parish:  Megina  y. 
LitUe  Marlow{b);  but  in  Regina  v.  CrondaU(c),  it  was 
decided  that  relief  given  to  a  pauper  by  order  of  a  board 
of  guardians  of  a  union,  on  account  of  a  particular 
parish  therein,  is  evidence  from  which  the  sessions 
might  infer  that  the  pauper  was  settled  in  that  parish; 
and  if  there  is  any  evidence  in  the  present  case,  from 
which  the  sessions  might  come  to  that  conclusion,  this 
Court  will  not  interfere:  Rew  v.  I!dmnstowe{d).    The 
clerk  is  the  proper  person  to  act  for  the  board.     [Erie, 
J. — Are  the  duties  of  the  clerk  fixed  by  any  statute?] 
They  are  appointed  by  the  guardians,  under  stat.  4  &  6 
Will  4,  c.  76,  s.  46,  and  their  duties  are  to  be  defined 
by  the  Poor-law  Commissioners,  and  they  axe  recognised 
by  stats.  5  &  6  Vict.  c.  57,  s.  17,  and  7  &  8  Vict  c  101, 
88.  58  and  59.     The  definition  of  clerk  is  given  in  Tom- 
lin's  Law  Dictionary,  tit.  ^' Clerk;'"  and  it  is  submitted 
that  an  admission  by  him  in  his  course  of  business  must 
be  taken  to  be  the  admission  of  the  board,  and  will  bind 
this  parish. 

(a)  2  New  Sess.  Cas.  330 ;  8         (e)  2  New  Seas.  Caa.  667 ;  10 

Q.  B.  R.  571,  (n).  Q.  B.  E.  812. 

(h)  2  New  Sess.  Cas.  676 ;  10         (rf)  8  B.  &  C.  671. 
Q.RR.223. 
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1849.  Whigham,  contii. — It  is  submitted,  that  this  letter, 

The  QuBiN  "^tten  by  some  one  for  the  clerk  to  the  Wigan  board 
InhabhBiits  of  ^^  guardians,  cannot  bind  the  township  of  Wigan.  The 
WiaAv.  relief  is  thereby  directed  to  be  given  "  on  acconnt  of 
this  union;"  and  it  is  impossible  to  say,  from  the  letter, 
on  behalf  of  what  parish  it  is  given.  If  he  had  been 
directed  to  write  it  by  an  order  of  the  board,  that  order 
ought  to  have  been  produced;  and  if  the  application  to 
the  board,  had  been  proved,  then  it  may  be  admitted 
that  the  letter  might  have  bound  the  township,  as  in 
Regina  v.  Cr(mdaU(a).  There  it  is  not  shewn  that  any 
order  of  the  board  was  made  upon  any  application  toit 
relief  The  schedule  appended  to  the  letter  of  **■  Where 
settled — ^Wigan,''  is  only  a  description  of  the  perBoi^ 
and  not  an  admission  of  her  settlement  It  may  mean 
the  union  of  Wigan,  as  well  as  the  township.  Treatii^ 
this  as  an  order  of  the  board  of  guardians,  the  pnqper 
proofs  have  not  been  given.  Lord  Denma/n^  CJ.,  in 
Regina  v.  CrondcM(a),  says,  ''Where  an  application  f<Hr 
relief  has  been  made  to  a  relieving  officer  of  a  unio^ 
whose  duty  it  is  to  examine  into  the  merits  of  the  case, 
and  to  report  thereon  to  the  board  of  guardians,  and 
when  he  has  brought  the  application  before  that  board, 
whose  duty  it  is  to  inquire  into  the  settlement,  and  to 
order  such  relief  only  in  case  of  being  satisfied  that  the 
settlement  is  in  one  of  the  parishes  of  the  union,  and 
relief  has  been  ordered  by  that  board  on  account  of  one 
of  the  parishes,  and  given  by  the  relieving  officer  ac- 
cording to  such  order,  all  the  steps  required  by  the  law 
have  been  taken,  and  such  relief  is  legally  given/' 

Coleridge,  J.  (6). — I   am  of  opinion  that   this  rule 
ght  to  be  discharged.     The  question  is  entirely  one 

(a)  2  New  Sess.  Cas.  667. 
(b)  Lord  Deiimany  C.  J.,  was  absent  on  account  of  illness. 


ou 
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of  agency,  and  whether  certain  statements  were  made        i849. 
by  sufficient  authority.    If  a  board  of  guardians  proceed     The  Queen 
regularly,  and  relief  is  given  pursuant  to  their  orders,  ?• 

such  relief  woiild  be  good  evidence  to  bind  the  parish       Wzgav. 
on  whose  behalf  the  relief  was  so  given.   Two  objections 
Jbave  been  made  to  the  statement  in  the  examinations 
in  this  case;  first,  that  there  is  no  evidence  that  the 
guardians  have  acted  in  the  matter  at  all;  secondly,  that, 
if  they  have,  they  have  not  acted  in  so  regular  a  way  as 
Ao  make  their  acts  evidence  against  this  particular 
IMudsL   This  letter  must  be  taken  to  have  been  written 
by  the  clerk  to  the  board  of  guardians.    It  directs  that 
tiie  pauper  is  to  be  relieved  on  account  of  the  imion, 
and  there  is  a  schedule  appended  to  the  letter,  in  which 
the  pauper  is  described  as  settled  in  Wigan.    Mr.  Whig- 
htun  says,  that  we  are  not  to  attach  any  weight  to  this, 
but  to  confine  ourselves  to  the  letter;  but  the  letter  is 
written  on  behalf  of  the  union,  and  the  schedule  points 
out  the  particular  parish,  and  makes  a  distinct  admis- 
sion where  the  pauper  is  settled.    One,  then,  explains 
the  other;  and,  in  addition  to  this,  the  money  ordered  in 
the  letter  to  be  given  as  relief  is  repaid  by  the  clerk  to 
the  Wigan  Union.    Then  it  is  said  that  there  is  no  proof 
that  the  board  did  this  act,  and  that  the  books  ought  to 
have  been  produced ;  but  I  think  that  Mr.  Whigham  can- 
not take  this  objection;  for,  whether  the  board  of  guar- 
dians had  acted  regularly  or  not,  this  letter  must  be  taken 
to  be  the  act  of  the  guardians,  if  it  can  be  made  out 
that  the  clerk  had  authority  to  write  it    This  Court 
may  treat  the  clerk  as  a  recognised  officer  of  the  board 
of  guardians ;  and,  as  such,  we  may  fairly  presume  that 
one  of  his  duties  is  to  communicate  with  other  unions, 
and  to  send  small  sums  of  money  for  the  relief  of  paupers 
belonging  to  his  imion  while  residing  elsewhere.     This 
is  such  a  commimication ;  and  therefore  I  think  that 
there  is  sufficient  ground  to  presume  authority  in  the 
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1849,        clerk  to  write  this  letter,  and  therefore,  that  there  is 
TheQumr     ^ome  evidence  of  the  settlement  of  the  pauper  in  Wigan. 

V. 

Inhabitants  of  .    •  *  i*.         i 

WiaAv.  WiGHTMAN,  J. — I  am  of  the  same  opmion.    After  the 

decision  in  Regina  v.  CrondaU{a)f  it  cannot  be  contended 
that  this  letter,  if  written  by  the  authority  of  the  board 
of  guardians,  does  not  contain  some  evidence  to  esta- 
blish the  case  on  behalf  of  the  respondents.  The  ques- 
tion is,  whether  there  is  sufficient  evidence  to  raise  the 
presumption  that  the  clerk  had  authority  £rom  the 
board  of  guardians  to  write  it?  It  must  be  taken 
that  it  was  written  by  the  clerk  himself  He  is  an  offi- 
cer recognised  by  the  legislature;  his  duties  are  under 
the  control  of  the  Poor-law  Commissioners;  and  it  may 
fairly  be  presumed,  that  one  of  such  duties  is  to  cany 
on  a  correspondence  of  this  description,  and  therefore, 
that  the  letter  contains  prim4  facie  evidence  of  a  settle- 
ment in  Wigan. 

Erle,  J. — The  question  on  these  examinations  is, 

whether  there  is  any  legal  evidence  of  an  admission  by 
proper  authority  of  a  settlement  in  Wigan.  The  board 
of  guardians  is  authorised  to  give  relief,  and  to  decide 
on  settlement ;  and  its  acts  will  bind  any  parish  within 
it,  as  appears  by  Regina  v.  CrondaU.  Here  it  has  given 
relief,  and  the  question  is,  if  the  clerk  is  the  agent  of 
the  board  to  write  this  letter.  I  think  he  is,  and  that 
this  letter  must  be  taken  to  be  written  by  him.  Then 
we  have  an  admission  by  a  clerk  to  a  board  of  guard- 
ians, that  a  pauper  is  settled  in  a  particular  parish  in 
that  union,  and  that  is  some  evidence  of  the  pauper  s 

settlement  there. 

Order  of  sessions  confirmed. 

(a)  2  New  Sess.  Gas.  667. 
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1849. 

The  QuBEN  V,  The  Inhabitants  of  St.  Pancras.  iTov.  17. 

■  VrN  appeal  against  an  order  of  two  justices,  dated  the  The  only  ground 

4th  April,  1848,  for  the  removal  of  Frederick  Green-  ^eZTlhr" 

land  and  his  two  children  from  the  parish  of  Lambeth,  ^  bejn«» 

in  the  county  of  Surrey,  to  the  parish  of  St.  Pancras,  in  menta  con- 

the  county  of  Middlesex,  the  sessions  confirmed  the  or-  examinations 

der,  subject  to  the  opinion  of  this  Court  on  the  follow-  J^'hcldto'be 

i  nc:  case.  *  ^^^  travene, 

.        .  .  .  80  as  to  call 

The  examinations  upon  which  the  said  order  of  re.  upon  the  re- 

1  I  r.  -11  BDondents  to 

movai  was  made,  were  as  follows: —  prove  the  tettle- 

"Frederick  Greenland  upon  his  oath  saith,  I  have  p««*»et forth 

^  'in  the  examina- 

not  resided  in  the  parish  of  Lambeth,  in  the  county  of  tiona. 
Surrey,  for  five  years  next  before  the  day  of  the  date  of 
this  my  examination.  I  have  two  lawful  children  by 
my  late  wife  Emily  Malvina,  who  died  in  the  month  of 
October  now  last  past,  and  to  whom  I  was  lawfully 
married  at  the  parish  church  of  St  George,  Blooms- 
bury,  in  the  county  of  Middlesex,  on  the  10th  of  Fe- 
bruary, 1833,  namely,  Frederick,  aged  twelve  years,  who 
hath  not  gained  a  parochial  settlement  in  his  own  right, 
and  Emily,  aged  eight  weeks.  I  am  now,  together  with 
my  said  two  children,  become  actually  chargeable  to,  and 
I  have  been  and  I  am  now  being  actually  relieved  by 
the  said  parish  of  Lambeth ;  and  I  did,  on  Saturday  last^ 
receive  from  Mr.  William  Lidbrook  Cope,  one  of  the  re- 
lieving officers  of  the  said  parish  of  Lambeth,  two  loaves 
of  bread,  by  way  of  relief  to  and  for  myself  and  my  said 
two  children,  from  the  said  parish  of  Lambeth,  and  out 
of  the  rates  duly  made  and  raised  for  the  relief  of  the 
poor  thereof  I  have  not  done  any  act  to  gain  a  paro- 
chial settlement  in  my  own  right.  I  am  now,  together 
with  my  said  two  children,  residing  and  inhabiting  at 
No.  30,  Caroline-street,  in  the  said  parish  of  Lambeth." 

VOL.  IIL  B  B  B  N.  S.  0. 


67« 


NEW  SESSIONS  CASES, 


1849. 
The  QuxBH 

V, 

Inhabitaiits  of 
St.  Favobas. 


"Susannah  Grreenland,  upon  her  oath  saith,  Fre- 
derick Greenland,  the  first-named  examinant,  nowhere 
present,  is  my  lawful  son  by  Edward  Greenland,  my 
late  husband,  who  died  in  the  year  1818,  and  to  whom 
I  was  lawfully  married  at  the  parish  church  of  Bermond- 
sey,  in  the  county  of  Surrey,  on  the  15th  May,  1808. 
In  the  year  1824,  I  hired  of  one  Mr.  Gtunby,  a  carpen- 
ter, then  of  Eentish-town,  in  the  county  of  Middlesex, 
for  one  whole  year,  at  and  for  the  yearly  rent  of  28t, 
a  tenement,  consisting  of  a  separate  and  distinct  dwell- 
ing-house or  building,  being  a  cottage,  situated  near 
the  Castle  Inn,  in  Eentish-town,  in  the  parish  of  St 
Pancras,  in  the  county  of  Middlesex;  and  I  so  held, 
rented,  occupied,  inhabited,  and  resided  in  and  upon 
the  said  tenement  during  the  period  of  one  whole  year 
together;  and  I  actually  paid  the  said  yearly  rent  of 
28Z.  for  the  said  tenement  during  my  said  occupation 
thereof;  and  during  the  period  I  so  held,  rented,  and 
occupied  the  said  tenement,  my  son,  the  said  Frederick 
Greenland,'  was  unemancipated,  and  resided  with  me 
and  formed  part  of  my  then  family.  Since  quitting  the 
said  tenement,  I  have  not  done  any  act  to  gain  a  paro- 
chial settlement/* 

There  were  several  grounds  of  appeal  raising  objec- 
tions to  the  order  and  examinations,  but  the  only 
ground  of  appeal  traversing  the  facts  alleged  in  the  ex- 
aminations was: — 

That  the  statements  contained  in  the  said  examina- 
tions are  not  true. 

On  the  hearing  of  the  appeal,  after  several  objections 
to  the  examinations,  raised  by  the  appellants,  had  been 
overruled  by  the  Court,  the  respondents  were  called 
upon  to  prove  the  settlement  set  up  in  their  examina- 
tions. Whereupon  the  counsel  for  the  respondents  ob- 
jected, that,  by  the  grounds  of  appeal,  the  settlement 
in  St.  Pancras  was  not  denied,  nor  the  facts  traversed. 
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so  as  to  make  it  necessary  for  the  respondents  to  give        i849. 
any  proof  of  the  settlement;  and,  after  argument,  the     •^Tqumh 
court  of  quarter  sessions  decided  in  favour  of  the  re-    ,  ,    *• 

*  /»  1  T  .  InnabitanU  of 

spondents,  and  confirmed  the  order,  subject,  however,    St.  Pavobas. 

to  the  opinion  of  the  Court  of  Queen's  Bench  upon  this 

point 

After  the  order  had  been  so  confirmed,  it  was  agreed 
between  the  parties,  that  evidence  in  support  of  the  set- 
tlement should  be  received,  subject  to  the  objection  that 
had  been  taken,  that  the  settlement  was  not  put  in  issue 
by  the  grounds  of  appeal  The  sessions  were  of  opinion 
that  the  settiement  set  out  in  the  examinations  was  not 
proved. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  whether,  by  the  above  grounds  of  appeal,  the 
settlement  set  up  in  the  examinations  was  denied,  or 
the  facts  therein  stated  traversed,  so  as  to  call  upon  or 
make  it  necessary  for  the  respondents  to  adduce  evidence 
in  support  of  such  settlement  at  the  hearing  of  the  ap- 
peal; and  if  the  Court  of  Queen's  Bench  shall  be  of 
opinion,  that,  by  the  grounds  of  appeal,  the  settlement 
was  sufficiently  denied  or  traversed,  then  the  order  of 
removal,  and  the  order  of  sessions  confirming  the  same, 
are  to  be  quashed;  but  if  the  Court  shall  be  of  a  contrary 
opinion,  both  orders  are  to  stand  confirmed. 

Otter y  in  support  of  the  order  of  sessions. — By  the  stat. 
4  &  5  Will  4,  c.  76,  s.  81,  an  appellant  parish  is  not  per- 
mitted to  dispute  the  validity  of  an  order  of  removal, 
unless  they  first  give  a  notice  and  statement  in  writing 
of  the  grounds  on  which  the  appeal  is  founded.  The 
allegation,  *^  that  the  statements  contained  in  the  exa- 
minations are  not  true,"  is  not  a  sufficient  compliance 
with  that  enactment.  The  facts  may  not  be  strictly  true, 
as  alleged  in  the  examinations,  but  still  they  may  be 
sufficient  to  support  the  settlement.     [Wigktman^  J. — 

B  B  B  2 
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1849.  Must  it  not  mean  that  all  the  facts  material  to  the  set- 
t^^Q^jf  tlement  are  not  true?]  The  stat  11  &  12  Vict  a  31,  s.  5, 
I  ii*h*''  f  ^®^^*^^i^g  *^®  provisions  of  the  stat  4  &  5  WilL  4,  c.  76, 
St.  Faxorab.  s.  83,  gives  the  justices  power  of  awarding  costs  on  such 
grounds  of  appeal  as  appear  to  be  firivolous  and  vexa- 
tious. The  object  of  the  legislature,  in  these  enactments, 
was  the  same  as  in  the  case  of  the  New  Rules  of  Pleading, 
to  require  appellants  to  point  out  the  matter  of  defence 
on  which  they  rely,  and  not  to  give  it  in  evidence  under 
the  general  traverse.  If  the  real  facts  in  dispute  were 
separately  traversed  by  the  appellants,  the  sessions  might 
apply  the  statute,  and  direct  costs  to  be  paid  according 
to  the  issues  found;  but  if  this  comprehensive  form  of 
traverse  be  permitted,  there  will  not  be  the  same  op- 
portunity of  doing  sa  In  Regina  v.  WkUley  Upper(a), 
the  respondents  relied  on  a  parish  apprenticeship;  and 
the  appellants  alleged,  in  their  grounds  of  appeal,  that 
the  requisites  of  the  stat  56  Geo.  3,  c.  139,  and  more 
particularly  sect  5,  were  not  complied  with ;  and  the 
Court  held,  they  could  not  dispute  the  settlement  on 
the  ground  that  their  overseers  had  no  notice,  and  were 
not  present  at  the  binding.  Coleridge^  J.,  there  says, 
^'  I  do  not  mean  that  it  would  in  no  case  be  sufficient  to 
refer  to  a  statute;  still  I  say  that,  in  all  cases,  it  is  much 
safer  to  confine  the  statements  to  facts  which  it  is  in- 
tended to  prove  or  disprove  at  the  trial."  [Coferidjjre,  J. 
— That  appears  to  be  a  traverse  of  matter  of  law.]  The 
defence  there  relied  on  was,  that  no  notice  of  the  bind- 
ing had  been  given  to  the  appellants;  which  was  more  a 
question  of  fact  than  law.  In  Regina  v.  Staple  Fiiz- 
paine  (6),  the  Court  held,  that  the  appellants  having  stated 
particular  objections  to  the  examinations,  could  not  rely 
imder  a  general  demurrer  upon  objections  not  specifi- 
cally pointed  out     Lord  Denman,  in  giving  the  judg- 

(a)  11  A.  A  E.  90.  {b)  2  Q.  B.  IL  488. 
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ment  of  the  Court,  says,  "We  are  quite  clear  that,  under        i849. 
these  words  (that  the  examination  is  bad  on  the  face  of     the  Quuh 
it),  if  they  stood  alone,  no  objection  would,  in  this  case,    ,  ,    *• 

J^  ^  >  J  >  J     Inhabitants  of 

be  open  to  the  appellants;  for  they  would  convey  no  in-    St.  Pimcrab. 

formation  to  the  respondents  of  the  ground  of  appeal 

intended  to  be  relied  on,  and  to  hold  them  sufficient 

would  defeat  the  very  object  of  the  statute."    In  Regina 

Y.Widecombe  in  the  Moor  (a),  the  examinations  disclosed 

two  settlements.    The  grounds  of  appeal  traversed  only 

one ;  and  the  Court  held,  that,  under  the  general  traverse, 

"  that  the  pauper  was  not  settled  in  the  appellant  parish 

in  any  manner  whatever,"  that  the  other  settlement  was 

not  put  in  issue.  Regina  Y.St  Giles,  Colchester  (b)  may  be 

relied  on  by  the  other  side.     In  that  case  only  one  fact 

was  put  in  issue,  which  decided  the  settlement;  but  in 

the  present  case  the  traverse  puts  in  issue  many  facts. 

Comer  and  Howarth,  contr^,  were  not  heard. 

Coleridge,  J.(c). — I  should  not  wish  it  to  be  under- 
stood that  we  entertain  any  doubt  on  this  point.  There 
is  nothing  to  prevent  the  appellants  taking  issue  on  as 
many  facts  as  they  please;  and  it  seems  admitted,  if 
all  the  facts  alleged  in  the  examination  had  been  sepa- 
rately traversed,  that  would  have  been  sufficient  I 
consider  the  effect  of  this  ground  of  appeal  to  be  the 
same  as  if  all  the  facts  material  to  the  settlement  had 
been  separately  traversed.  The  decision  of  the  sessions 
will  now  be  final  on  such  objections ;  but  I  do  not 
think  that  this  decision  will  be  productive  of  the  in- 
convenience that  has  been  suggested,  nor  will  it  prevent 
the  magistrates  exercising  their  discretion  as  to  costs, 

(a)  2  New  Sess.  Cas.  639 ;  9  (c)  Lord  Denmany  C.  J.,  wa» 

Q.  B.  R.  894.  absent  from  illness. 

{b)  Ante,  p.  240. 
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1849.         where  the  defence  appears  to  be  frivolous  and  vexa- 

The  Queen     *^^^S- 

V. 

Inhabitants  of 

St.  Pavo&ab.  Wightman,  J. — I  should  have  felt  great  regret  if  I  had 
been  compelled  to  allow  this  objection.  It  seems  to  me, 
that  we  are  not  driven  to  adopt  the  strict  rule  that  has 
been  contended  for.  The  traverse  of  the  settlement  is 
taken  in  one  comprehensive  sentence,  which,  it  is  ad- 
mitted, might  be  done  by  many.  Regina  v.  MtdcUeton  in 
Teesdcdeip)  is  not  inconsistent  with  this  decision.  There, 
under  the  general  objection  alone,  it  was  held,  the  suffi- 
ciency of  the  examination  might  be  disputed.  That  case 
was  recognised  in  Regimt  v.  Staph  Fitzpaim(b),  where 
the  Court  said,  that  appellants  could  not  rely  on  the 
general  objection,  where  particular  objections  were  spe- 
cifically pointed  out  by  other  grounds  of  appeal  I  do 
not  think  that  our  decision  will  cause  any  inconvenience 
with  respect  to  awarding  costs. 

Erle,  J. — The  appellants  have  a  right  to  deny  all  the 
facts  alleged  in  the  examination,  and  the  more  concisely 
that  can  be  done,  the  more  effective  it  is.  If  the  ses- 
sions are  of  opinion  that  appellants  set  up  a  vexatious 
defence,  they  have  power  of  awarding  costs. 

Order  of  sessions  quashed, 
(a)  10  A.  cfe  E.  688.  (b)  2  Q.  B.  R.  488. 
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1849. 


The  Queen  v.  The  Inhabitants  of  Wolverhampton. 
-_  Nov.  17. 

XN  Hilary  Term,  1848,  HvdcUeston  had  obtained  a  rule  Under  stat.  8ft 

nisi  for  a  certiorari  to  remove  into  this  Court  an  order  „.  gg  and  62,' 

of  two  justices  of  the  county  of  Lancaster,  and  also  an  {^^^^ 

order  of  sessions  confirming  the  same.     The  rule  having  adjudicate  the 

,  settlement  of  a 

been  made  absolute,  the  two  orders  were  returned  into  pauper  lunatic, 
this  Court;   and  in  Hilary  Term  last,  he  obtained  a  ^erforhii  "* 
rule  calling  upon  the  inhabitants  of  the  township  of  ™^t«|>*|[»<» 
Wolverhampton  to  shew  cause  why  the  orders  should  "  confined  or  op- 

.  ,  ,     ,  dered  to  be  con- 

not  be  quashed.  fined"  in  a  lu- 

The  following  was  the  form  of  the  order  of  justices: —  whcrTtfi^ 

fore,  a  pauper 
Whereas  heretofore,  to  wit,  on  the  14tli  of  May,  1846,  one  lunatic  had  been 
Samuel  Wedge,  a  pauper  lunatic,  was,  pursuant  to  the  statute  in  <h»diai^  from 
such  case  made  and  provided,  sent,  to  wit,  from  the  township  of  ^q  asylum  on 
Manchester,  in  the  county  of  Lancaster,  to  an  asylum,  registered  the  6th  Janu- 
hospital,  or  licensed  house,  to  wit,  to  the  asylum  situate  at  Lan-  y^*  f    J?  ^^ 
caster,  in  the  said  county,  and  was  then  received  into  the  said  ment  and  main- 
asylum,  and  was  confined  therein  from  the  said  14th  May  to  the   tenanoe  were 
6th  January  last.    And  whereas  afterwards,  by  an  order  bearing  '^V'^S* 
date  the  8th  July,  a.d.  1847,  and  made  on  the  same  day  and  year  is^-.—ffeld, 
last  aforesaid,  to  wit,  at  Salford,  in  the  same  county,  under  the  that  the  juiticei 
hands  and  seals  of  James  Heywood  and  John  Gibson  Whitaker,  T***  °®  ^S^^ 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  of  and  for  the   ^e  order, 
said  county,  within  which  said  county  the  said  asylum  then  was      Semhle,  per 
and  still  is  situate,  reciting  that  they  the  said  last-mentioned  jus-  ^?!v^    ' 
tices  had,  on  the  day  and  year  and  at  the  place  last  aforesaid,  in-  tices  under 
quired  into  the  last  legal  settlement  of  the  said  S.  Wedge,  such  "cct  62  have 
pauper  lunatic  as  aforesaid,  and  had  obtained  satisfactory  evidence   SJITMvment  of 
as  to  the  said  settlement  of  the  said  S.  Wedge,  they,  the  said  last-   the  expenses  in- 
mentioned  justices,  did  thereby  in  due  form  of  law  find  and  ad-   cwrred  in  or 
judge  that  the  last  legal  settlement  of  the  said  S.  Wedge  was  in   amjnationof  the 
the  parish,  tovmship,  or  place  of  Wolverhampton,  in  the  county  of  lunatic,  and  his 
Stafford.     And  whereas  the  said  parish,  township,  or  place  of  Wol-   <»nveyance  to 
verhampton,  in  the  said  recited  order  mentioned,  was  and  is  a  thoiSm^  ex- 
township  different  from  the  township  from  which  the  said  S.  Wedge  pensei  have 
was  sent  to  the  said  asylum:  Now  we  the  undersigned,  two  of  her  ^**'*  incuired 
Majesty's  justices  of  the  peace  of  and  for  the  said  county  of  Lan-  twelve  calendar 
caster,  from  a  part  of  which  said  county,  to  wit,  the  township  of  months  previous 

Manchester,  the  said  S.  Wedge  was  sent  to  the  said  asylum  as  ***  $*  *"!?®  ^ 

making  the  or- 

der. 
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1849.  aforesaid,  upon  due  proof  upon  oath  before  us  now  here  had  and 
^^-v— ^  taken,  and  upon  production  before  us  of  the  said  recited  order,  do 
The  Ques5  gn^j  g^jj^j  adjudge  that  all  and  singular  the  premises  are  true,  and 
Inhabitants  of  ^^^  *^®  Manchester  Union,  in  the  said  county  of  Lancaster  (which 
WoLYXR-  said  last  mentioned  Union  includes  within  it  the  said  township  of 
EAXPioH.  Manchester,  from  which  the  said  S.  Wedge  was  sent  to  the  said 
asylum  as  aforesaid),  has  paid  and  incurred  the  sum  of  91,  I9s,  id, 
for  expenses  in  and  about  the  examination  of  the  said  S.  Wedgo 
and  his  conveyance  to  the  said  asylum,  and  that  the  treasurer,  of 
the  guardians  of  the  said  Manchester  Union  has  paid  to  the  trea- 
surer of  the  said  asylum  the  sum  of  121,  I5s,  6d,  for  the  reasonable 
charges  (incurred  within  twelve  calendar  months  previous  .to  the 
date  and  making  of  this  our  order),  for  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  the  said  S.  Wedge  in  the  said  asj- 
limi :  We  do  therefore,  pursuant  to  the  statute  in  such  case  made 
and  provided,  hereby  order  and  direct  that  the  treasurer  of  the 
guardians  of  the  Wolverhampton  Union,  in  the  coimty  of  Stafford, 
which  said  last  mentioned  union  includes  within  it  the  said  town- 
ship of  Wolverhampton,  in  which  said  township  the  said  S.  Wedge 
has  been  adjudged  to  be  settled  as  aforesaid,  do  forthwith  pay  unto 
the  treasurer  of  the  guardians  of  the  said  union  of  Manchester  the 
said  sum  of  91, 19«.  4d,  for  all  expenses  incurred  by  and  on  behalf 
of  the  said  last  mentioned  union,  in  and  about  the  examination  of 
the  said  S.  Wedge,  and  his  conveyance  to  the  said  asylum,  and  do 
also  forthwith  pay  unto  the  said  treasurer  of  the  said  Manchester 
Union  the  said  further  sum  of  121.  I5s.  6(f.,  the  amount  of  all  mo- 
neys paid  as  aforesaid  by  the  said  last  mentioned  treasurer  to  the 
treasurer  of  the  said  asylum,  for  the  reasonable  charges  of  the 
lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said 
S.  Wedge,  which  said  charges  have  been  incurred  within  twelve 
calendar  months  previous  to  the  date  and  making  of  this  our  order. 

The  following  were  the  material  points  which  were  re- 
lied on  in  support  of  the  rule : — 

1.  That  the  original  order  of  the  8th  of  July  is  bad, 
inasmuch  as  it  was  made  after  the  said  S.  Wedge  had  left 
the  asylum  therein  mentioned. 

2.  That  the  said  orders  are  bad  for  not  shewing  that 
the  sum  of  91.  195.  4d,  therein  ordered  to  be  paid  for 
the  expenses  incurred  in  and  about  the  examination  of 
the  said  S.  Wedge,  and  his  conveyance  to  the  said  asy- 
lum, was  incurred  within  twelve  calendar  months  pre- 
vious to  the  date  of  the  order  of  the  8th  of  July. 
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Pashiey  now  shewed  cause. — It  appears  on  the  face        i849. 
of  the  order  of  justices,  that  the  order  adjudicating  the     rpgi  Queeh 
settlement,  and  the  order  for  the  maintenance  of  the    ,  ^  ,  .^-       - 

Inhabitants  of 

pauper  while  in  the  asylum,  were  made  after  the  dis-  Wolver- 
charge  of  the  pauper  from  the  asylum;  and  it  is  sub- 
mitted, that  the  words  "ordered  to  be  confined,"  in 
8  &  9  Vict  c.  126,  a  58,  ought  to  be  construed  as  if 
they  had  been  "  shall  have  been  ordered  to  be  confined." 
The  intention  of  the  legislature  was  to  indemnify  the 
parish  sending  a  pauper  lunatic  to  an  asylum  from  all 
charges  respecting  him,  and  that  intention  cannot  be 
carried  out  unless  this  construction  be  put  upon  the 
statute,  because  it  may  be  that  the  pauper  may  die  or 
be  discharged  before  his  settlement  is  ascertained.  The 
first  statute  relating  to  the  confinement  of  lunatic  pau- 
pers, and  the  expenses  thereupon,  is  17  Geo.  2,  c.  5,  s. 
20,  and  that  statute  makes  the  parish  to  which  he  be- 
longs liable.  The  statute  48  Geo.  3,  c.  96,  s.  17,  again, 
makes  the  parish  to  which  the  lunatic  belongs  liable; 
and  by  sect.  20,  if  his  settlement  cannot  be  ascertained, 
the  justices  may  send  him  to  the  county  lunatic  asylum, 
and  order  the  expenses  to  be  paid  by  the  treasurer  of 
the  county  within  which  such  person  has  been  appre- 
hended. The  first  statute  which  makes  the  parish  send- 
ing him  to  the  asylum  liable  for  the  expenses,  is  59 
Geo.  3,  c  127,  a  1.  The  stat  5  Geo.  4,  c.  71,  s.  3,  gave 
the  power  to  justices  to  adjudge  the  settlement  of  a 
pauper  lunatic,  and  to  make  an  order  upon  the  parish 
in  which  he  was  settled  for  the  expenses,  but  that  is 
limited  to  cases  where  the  lunatic  is  confined,  and  ap- 
plied to  prospective  charges  only:  Rea  v.  MaiUden{a). 
The  Stat.  9  Geo.  4,  c.  40,  s.  38,  gave  power  to  the  jus- 
tices to  inquire  into  the  settlement  of  a  pauper  lunatic ; 
and  where  it  could  not  be  ascertained,  the  expenses 

(a)  8  B.  ck  0.  78. 
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184».        were  thrown  upon  the  county  by  sect  41,  and  where  it 
TbmQvw     ^^  ascertained,  the  expenses  were  to  be  paid  by  the  pa- 
^-  rish  in  which  his  settlement  was  adjudged  to  be,  by  sect 

WoLYift-  42 ;  by  that  section  the  pauper  into  whose  settlement 
the  inquiry  was  taking  place,  must  have  been  in  actual 
confinement:  the  words  are,  '^  of  any  insane  person  con- 
fined in  any  asylum;''  and  it  is  admitted,  that  under 
that  statute  an  order  could  not  have  been  made  after  a 
lunatic  had  been  discharged;  but  the  present  question 
arises  under  the  8  &  9  Vict  c.  126,  &  58:  there  the 
words  are  "  confined  or  ordered  to  be  confined."  The 
justices  may  inquire  into  the  settlement  "  at  any  time," 
by  sect  58,  and  the  primary  liability  of  maint^dning  the 
pauper  is  thrown  on  the  parish  sending  him,  by  sect  57, 
and  not  on  the  county.  The  stat  12  &  13  Vict  c  108^ 
shews,  that  it  was  not  intended  to  increase  the  bur- 
then upon  the  parish  sending  the  pauper  to  the  asy- 
lum; because,  by  sect  5,  the  expenses  are  thrown  upon 
the  whole  union,  where  the  pauper  lunatic  would  haye 
been  irremovable  under  9  &  10  Vict  c.  66.  The  words 
"ordered  to  be  confined"  are  not  intended  to  describe 
the  status  of  the  person,  but  include  any  person  who  has 
been  confined  in  that  character.  A  similar  interpreta- 
tion has  been  put  upon  similar  words  in  9  &  10  Vict 
c.  66:  Regina  v.  Christchurch  (a). 

As  to  the  second  point — It  is  submitted,  that  tie 
words  "  incurred  within  twelve  calendar  months,"  do 
not  override  the  whole  of  the  sentence,  but  are  confined 
to  "  the  monies  paid  by  the  treasurer,"'  &c. ;  otherwise, 
if  the  settlement  were  not  ascertained  for  two  or  three 
years,  the  parish  sending  the  pauper  might  recover  the 
expense  of  keeping  him  for  twelve  calendar  months,  but 
would  not  be  able  to  recover  the  expense  of  sending  him 
to  the  asylum. 

(a)  Ante,  p.  320. 
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Htiddleston,  contA. — ^This  case  will  be  decided  upon        i849. 
the  words  of  the  stat.  8  &  9  Vict.  c.  126,  s.  68,  which     L    1 

.  TheQuwBir 

only  gives  the  justices  power  to  inquire  into  the  set-  y, 

tlement  of  a  pauper  lunatic  confined,  or  ordered  to  be      Wolye*- 

confined  in  an  asylum.     There  is  no  allegation,  either 

in  the  order  of  sessions  or  in  the  order  of  the  justices, 

that  this  pauper  had  been  "  ordered  to  be  confined;"  but 

it  is  not  necessary  to  have  recourse  to  that,  because  it 

is  submitted,  that  the  clear  intention  is,  that  the  parish 

sending  the  pauper  shall  get  an  order  for  the  expenses 

after  the  pauper  has  been  ordered  to  be  confined,  and 

before  he  has  got  into  actual  confinement,  or  during  the 

time  that  he  is  confined.   In  a  common  case  of  removal, 

the  parish  who  has  maintained  a  pauper  cannot  recover 

the  expenses  unless  they  apply  for  an  order  while  he  is 

chargeable.    It  is  said  that  the  intention  was  to  relieve 

the  parish  sending  a  pauper  to  an  asylum;  but  that  may 

be  done  under  8  &  9  Vict.  c.  126,  s.  57,  for  he  is  only  to 

be  maintained  at  the  expense  of  that  parish  until  his 

settlement  is  ascertained,  or  until  it  is  adjudged  that 

his  settlement  cannot  be  ascertained;   in  which  case, 

under  sect  59,  he  is  made  chargeable  to  the  county.   [He 

was  here  stopped  by  the  Court] 

Coleridge,  J.  (a). — I  agree  that  we  are  to  determine 
this  case  on  the  words  of  the  statute,  giving  to  them  a 
fair  and  reasonable  construction.  The  question  de- 
pends upon  the  stat.  8  &  9  Vict  c.  126,  s.  58.  It  seems 
to  me,  that  if  it  depended  upon  the  word  "  confined," 
the  order  could  not  be  supported;  but  the  words  "or- 
dered to  be  confined"  are  somewhat  different  The 
question  is,  if  the  justices  have  only  the  power  to  make 
an  order  adjudicating  the  settlement  of  a  pauper  lunar 
tic  who  has  been  ordered  to  be  confined,  and  before  the 
order  has  been  carried  into  effect;  or  whether  they  have 

(a)  Lord  Denmariy  C.  J.,  was  absent  on  account  of  illness. 
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1849.        always  the  power,  in  the  case  of  a  person  who  has  once 

^^^^     been  ordered  to  be  confined?    As  in  law  there  can  be 

,  ,    «•  no  limitation  in  point  of  time,  if  they  have  the  power 

Inhabitante  of  ^  .         •'  '^ 

WoLTEa-  for  one  day  after  he  has  been  discharged,  they  would 
have  it  twenty  years  afterwards  I  think  that  tfie 
words  "  ordered  to  be  confined"  must  apply  to  a  per- 
son in  respect  of  whom  an  order  for  confinement  has 
been  made,  and  before  that  order  has  been  carried  into 
efiect.  As  to  the  second  point,  I  think,  if  it  were  ne- 
cessary to  decide  it,  that  Mr.  Pashley  has  put  the  right 
construction  upon  it. 

WiOHTMAN,  J. — This  question  must  be  determined 
upon  the  meaning  of  the  words  "  ordered  to  be  con- 
fined.^'  It  is  said  that  an  adjudication  of  settlement 
may  be  made  after  a  pauper  has  ceased  to  be  chaige- 
able;  but  I  think  that  the  meaning  of  those  words  <  is 
limited  to  a  person  who  is  ordered  to  be  confined  at  the 
time  of  the  investigation  into  his  settlement 

Erle,  J. — The  question  is,  if  the  justices  have  power 
to  adjudicate  the  settlement  of  a  pauper  lunatic  after 
he  has  been  discharged  from  an  asylum.  The  descrip- 
tion in  the  statute  is,  "confined,  or  ordered  to  be  con- 
fined '"  and  these  qualities  must  exist  at  the  time  when 
the  justices  enter  into  the  examination.  Here  it  ap- 
pears that  he  had  been  confined,  but  that  does  not  bring 
him  within  the  words  of  the  Act.  The  statute,  by  the 
words  "  ordered  to  be  confined,"  contemplated  the  case 
of  a  pauper  lunatic  for  whose  confinement  an  erder  has 
been  made,  and  before  the  order  has  been  carried  into 
effect.  If  discharged,  he  is  not  a  pauper  lunatic  con- 
fined, nor  ordered  to  be  confined.  The  facts,  then,  to 
give  jurisdiction,  did  not  exist  at  the  time  of  the  in- 
quiry ;  and  therefore  the  order  must  be  quashed. 

Orders  quashed. 
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1849. 

The  Queen  v.  Inqham  and  Tennant,  Esquires,  Justices       Nov.  24. 

of  the  West  Riding. 

Jl  ASHLEY  in  Trinity  Term  last  had  obtained  a  rule  ^^^^  ^  i^, 
calling  upon  Theophilus  Hastings  Ingham  and  John  ???ff?"'^ 
Robert  Tennant,  Esquires,  two  of  her  Majesty's  justices  tices  against  a 

of  the  peace  in  and  for  the  West  Riding  of  the  county  j^^andwa^ 

• .     • 

of  York,  to  shew  cause  why  a  writ  of  mandamus  should  {^^ETwbS- 
not  issue  directed  to  them,  commanding  them  to  pro-  piainant  waa 

,  plaintiff  in  a 

ceed  as  by  adjournment  and  hear  the  evidence  upon  an  suit  in  the  Ec- 

information  exhibited  before  them  on  the  28th  May  last  court  at  York, 

against  one  Margaret  Brown,  for  wilful  and  corrupt  per-  ^?*P^^^ 

jury,  alleged  to  have  been  committed  by  her  on  the  26th  perjury  waa  al- 

October,  1848,  before  Joseph  Buckle,  Esquire,  the  exa-  been  commit- 

miner  and  deputy  registrar  of  the  Ecclesiastical  and  Pre-  dcnce  riven 

roffative  Court  at  York,  in  a  certain  suit  there  and  then  I"*  ^^  iuit,  the 

°     ^  ^    ^  ^  justices  m  their 

pending  between  William  Preston  Baldwin  and  the  Rev.  discretion  re- 
Richard  Milner  and  John  Brown,  and  to  adjudicate  with  the  in- 
upon  the  said  information.  ^^ew"that 

•  He  moved  upon  an  affidavit  made  by  the  attorney  for  tW»^Court 

.  •'  "^  would  not  com- 

the  prosecution,  which  stated  that  on  Friday,  the  25th  pel  them  by 
of  May  1849,  W.  P.  Baldwin  laid  an  information  upon 
Oath  before  Mr.  Ingham  against  Margaret  Brown,  for 
perjury  committed  in  the  Ecclesiastical  and  Prerogative 
Court  at  York,  in  a  certain  suit  there  depending,  touch- 
ing the  validity  of  the  will  of  one  John  Baldwin,  de- 
ceased; that  Mr.  Ingham  thereupon  received  the  in- 
formation, and  issued  his  warrant,  and  caused  the  said 
Margaret  Brown  to  be  brought  before  him  and  Mr.  Ten- 
nant on  the  28th  May,  to  answer  the  charge ;  that,  on  that 
day  the  deponent  attended,  with  fifteen  witnesses,  and 
that  Margaret  Brown  was  there  also;  that  Mr.  Buckle 
proved  that  the  evidence  alleged  to  be  falsely  sworn  in 
the  Ecclesiastical  Court  by  the  said  Margaret  Brown, 
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1849.        was  legally  taken  on  oath,  and  by  competent  authority; 
t;;^^     that  Mr.  Ingham  then  asked  Mr.  Buckle  in  what  state 
V*  the  proceedings  were,  and  that  Mr.  Buckle  informed  him 

that  the  suit  would  have  proceeded  to  sentence  had  the 
said  W.  P.  Baldwin  not  excepted  to  the  credit  of  the  said 
Margaret  Brown,  and  that  he  did  not  see  how  her  evi- 
dence could  again  be  required;  that  Mr.  Ingham  then 
said,  '^  It  seems  a  delicate  thing  to  interfere  in  a  matter 
pending,  and  on  which  a  decision  will  have  to  be  pro- 
nounced by  another  court;"  and  that  the  justices  there- 
upon refused  to  proceed  further  with  the  case. 

Overend  now  shewed  cause,  and  used  an  affidavit  by 
Mr.  Ingham,  in  which  he  stated  "  that  he  believed  that 
it  would  have  been  contrary  to  public  policy,  and  pre- 
judicial to  the  due  and  fair  administration  of  justice  in 
the  said  suit,  if  they  had  then  and  there  proceeded  to 
adjudicate  upon  the  matter  of  the  said  information." 
The  justices  exercised  a  discretion  in  this  matter,  and 
this  Court  will  not  interfere.  In  Rex  v.  Ashburn{a)y 
where  it  was  stated  that  it  was  the  uniform  practice  of 
the  late  recorder  of  London,  Mr.  Knowlys,  never  to  try 
a  case  of  perjury  while  the  cause  out  of  which  it  arose 
was  undetermined,  Parke,  B.,  ordered  the  trial  for  per- 
jury to  be  postponed  until  the  rule  for  the  new  trial  in 
the  civil  action  had  been  argued.  That  is  a  good  guide 
for  the  justices  in  petty  sessions.  If  these  proceedings 
were  gone  on  with,  the  witness  might  be  convicted  of 
perjury,  and  then,  if  she  were  wanted  again  to  give  evi- 
dence in  the  suit  at  York,  her  testimony  would  be 
shaken,  and  so  the  prosecutor,  who  is  the  plaintiff  in 
the  suit,  has  a  direct  interest  in  getting  her  convicted 
The  justices  have  no  cognisance  of  the  offence  of  perjury 
at  common  law.    [He  was  here  stopped  by  the  Court] 

(a)  8  C.  <fe  P.  60. 
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PaMey,  in  support  of  the  rule. — The  justices  had,  no        i849. 
doubt,  a  discretion  to  discharge  the  woman  after  hearing     ^  qumh 
the  evidence,  but  they  had  no  right  absolutely  to  refuse  ^• 

to  hear  a  criminal  charge,  when  regularly  brought  be- 
fore them.  Thecaseof  i£ea;  y,A8hbv/m{(i),  as  cited,  only 
shews  that  the  trial  of  the  indictment  may  be  postponed; 
but,  from  a  note  which  appears  in  that  case,  it  is  an  au- 
thority in  favour  of  this  application;  for  there  the  rule 
for  a  new  trial  was  enlarged  by  Mr.  Justice  LitUedcdey  in 
order  that  the  indictment  might  be  tried  before  the  rule 
was  argued.  The  affidavits  in  answer  do  not  vary  any 
material  fact  on  which  this  rule  was  obtained.  This  is 
a  jurisdiction  vested  in  the  justices  by  sect.  17  of  the 
Stat  11  &  12  Vict  c.  42.  The  inquiry  in  the  Eccle- 
siastical Court  is  immaterial  to  the  question  of  the  per- 
jury now  charged.  There  is  no  authority  as  to  the  prac- 
tice in  the  Ecclesiastical  Courts ;  but  the  Court  of  Chan- 
cery always  desires  that  a  prosecution  for  perjury,  in- 
stituted against  a  person  who  has  deposed  in  the  suit, 
shall  proceed  pending  the  suit:  Fell  v.  Chamberlain(b)y 
Earl  Vemey  v.  Macnamara  (c).  In  StrcUford  v.  Oreen  (d) 
Lord  Matmers  said  it  was  matter  of  right,  and  in  fur- 
therance of  public  justice,  to  grant  an  application  to  take 
an  answer  of  the  defendant  off  the  file,  in  order  to  prefer 
an  indictment  for  perjury  against  him.  To  postpone  all 
inquiry  into  the  crime  till  the  end  of  the  suit  pending 
in  the  Ecclesiastical  Court  is  to  give  impunity  to  offences. 
Great  inconvenience  ensues  when  such  criminal  charges 
are  preferred  in  the  first  instance  before  a  grand  jury; 
the  course  of  modern  practice  and  legislation  shows  that 
the  public  preliminary  inquiry  should  be  made. 

CoLEBiDOE,  J.  (e). — I  am  of  opinion  that  this  rule  must 

(a)  8  C.  &  P.  50.  (Irish). 

(6)  Dick.  484.  («)  Lord  Denmany  C.  J.,  was 

(c)  1  Brown,  419,  and  note.  absent  on  account  of  illness,  and 

(cQ  1  Ball  ^  Beatty,  2d^  lfi^A(man,J.,  had  left  the  Court. 
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1849.        be  discharged.    The  question  is,  whether  the  justices, 
t^  Q    ^      having  exercised  an  honest  discretion,  we  shall  say  th&t 
V.  they  are  wrong,  and  compel  them  by  mandamus  to  pro- 

ceed? There  is  abundant  reason  to  shew  that  the  cqfum 
pursued  by  the  justices  was  the  best  and  most  conve- 
nient There  was  a  suit  pending  in  the  Ecclesiastics! 
Court  at  York,  and  certain  evidence  had  been  given  by 
a  witnesa  An  application  was  then  made  to  the  jus- 
tices by  a  party  to  the  suit,  to  commit  that  witness  {or 
perjury  alleged  to  have  been  committed  in  the  evidence 
she  had  given  in  the  suit  I  think  that  the  motive  must 
have  been  to  defeat  the  ends  of  justice,  and  to  prgu- 
dice  the  mind  of  the  judge  of  the  Ecclesiastical  Court 
We  do  not  prevent  the  witness  being  tried.  We  only 
say,  that  we  will  not  compel  the  justices  to  proceed 
against  their  discretion. 

Erle,  J. — 'I  think  that  the  justices  had  jurisdiction 
to  exercise  a  discretion  in  this  matter.  There  was  a 
suit  pending,  and  it  was  to  the  interest  of  one  of  the 
parties  that  the  credit  of  a  witness  should  be  damaged 
The  justices  might  fairly  suppose,  that,  entering  upon 
the  inquiry  at  the  present  time  migjit  wrongfully  pre- 
judice the  suit  in  the  Ecclesiastical  Courts  and  that  the 
inquiry  ought  to  be  postponed  until  the  suit  was  fin&Hy 
determined.  The  parties  may  still  go  before  the  grand 
jury  and  prefer  a  bill;  but  I  think  that  there  is  no 
ground  for  saying  that  the  justices  are  to  be  denied  that 
discretion  which  they  have  exercised  in  this  case. 

Rule  refused 


* 
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1849. 

The  QiJEBN  v.  The  Inhabitants  of  Basingstokb.  Nov.  26. 

N  appeal  by  the  inhabitants  of  Wootton  St.  Lawrence,  Where  a  case 


in  the  county  of  Southampton,  against  an  order  for  the  ^^^  ^^  "^ 


removal  of  certain  paupers  from  the  parish  of  Basing-  j®°*'  ^^^^ 
stoke  to  the  parish  of  Wootton  St  Lawrence,  the  sessions  and  the  ccrtio- 
quashed  the  order,  subject  to  the  opinion  of  this  Court  the  case  into 
upon  a  special  case  which  was  stated,  and  the  proceed-  ^^^  -^^  De^ 
ings  removed  into  this  Court  by  certiorari     The  case  ^'^  P,^®,  upon 

®      .        ,  •'  .  .  an  affidavit  of 

standing  in  the  Crown  Paper,  Massey,  in  this  term,  ob-  service  of  notice 
tained  a  rule  calling  upon  the  prosecutors  of  the  writ  to  j*^ceJby^ 
shew  cause  why  it  should  not  be  quashed.  ZiZ^^l^^ 

It  appeared  by  the  affidavits,  that  the  certiorari  was  ^»»  ™^f»  "»* 

a  rule  nisi  for 

granted  on  an  affidavit  by  Charles  Shebbeare,  attorney  quashing  the 
for  the  respondents,  dated  December  4,  1848,  stating  .ioM^'ob- 
that  he  did,  on  December  2, 1848,  personally  serve  John  ^^  im^ 
Lucius  Dampier  and  William  Nevill,  Esquires,  two  of  her  (May  8),  and 

__,,..  --  ,  i/»i  t*  ^®  return  to 

Majesty  s  justices  of  the  peace  m  and  for  the  county  of  the  certiorari 
Southampton,  with  a  copy  of  the  notice  hereunto  an-  ^|  ^  ®^^, 
nexed,  by  delivering  a  true  copy  to  each ;  and  that  the  ^^^^^ 
said  John  Lucius  Darapier  and  William  Nevill  were  application 

1  1  •  o    t  .to  quash  the 

present  at  the  general  quarter  sessions  of  the  peace  in  certiorari  might 
and  for  the  said  county  of  Southampton,  when  the  ap-  ^^^^Sew- 
peal  mentioned  in  the  said  notice  was  heard,  and  were  ing.that  no 

notice  had  been 

and  are  two  justices  of  the  peace  in  and  for  the  said  given  to  two 

.1  ji/.  I  ,r  T  t*  .  justices  before 

county,  by  and  beiore  whom  the  orders  ot  sessions  men-  ^hom  ^^  op- 
tioned in  the  said  notice  were  made;  and  that  the  ori-  P^al  ^^«»J^ 

'  as  stated  in  the 

ginal  order  of  the  justices  mentioned  in  the  said  notice  affidavit  on 

which  the  writ 

was  quashed.     The  notice  was  as  follows: — "To  J.  L.  was  granted; 
Dampier  and  W.  Nevill,  Esquires,  two  of  her  Majesty's  appUcation,* 
justices  assigned  to  hear  and  determine  divers  felonies,  ^^^J^ 
trespasses,  and  other  misdemeanors  committed  within  Term,  1849, 
the  county  of  Southampton:  Take  notice,  that  application 
will  be  made  to  the  Right  Hon.  Thomas  Lord  Denman, 
VOL.  III.  c  c  c  N.  s.  c. 
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1849.  Chief  Justice  of  her  Maj  esty's  Court  of  Queen  V  Bench,  or 
TI16  QuiM  ^^  s^^^  other  judge  as  may  be  at  his  chambers  in  Rolls' 
inhabT  of  ^^^^®^s,  Chancery-lane,  on  Monday,  December  11,  on 
Basihqstoul  behalf  of  the  inhabitants  of  the  parish  of  Basingstoke,  in 
the  county  of  Southampton,  for  a  writ  of  certiorari  to 
remove  into  the  said  Court  all  and  singular  orders  made 
by  the  keepers  of  the  peace  and  justices  in  and  for  the 
said  county  of  Southampton,  or  some  of  them,  at  the 
general  quarter  sessions  of  the  peace  holden  at  Win^ 
Chester  in  and  for  the  said  county,  on  or  about  June 
26th  last,  upon  an  appeal  between  the  churchwardeM 
and  overseers  of  the  poor  of  the  parish  rf  Wootton 
St.  Lawrence  in  the  said  county,  appellants,  and  the 
churchwardens  and  overseers  of  the  poor  of  the  pari^ 
of  Basingstoke,  respondents,  touching  an  original  order 
of  two  justices  for  the  removal  of  Stephen  Oliver  and 
Martha  his  wife  and  their  child  Mary  from  the  said 
parish  of  Basingstoke  to  the  said  parish  of  Wootton  St 
Lawrence;  at  which  said  quarter  sessions,  at  the  time 
of  the  making  of  the  said  order  of  sessions,  you  the  said 
J.  L.  Dampier  and  W.  Nevill,  Esquires,  respectively  were 
present,  and  then  and  there  acted  as  such  justices,  and 
upon  the  hearing  of  which  appeal  the  said  original 
order  was  quashed,  subject  to  a  case  for  the  opinion  of 
the  said  Court  of  Queen's  Bench. — Dated  the  1st  day  of 
December,  1848.  (Signed),  Shebbeare  &  Sons,  attorneys 
for  the  inhabitants  of  the  parish  of  Basingstoke." 

The  rule  nisi  to  quash  the  order  of  sessions  was  dated 
May  8,  1849  (Easter  Term).  It  did  not  appear  by  the 
affidavits  on  either  side,  at  what  time  the  return  to  the 
Avrit  of  certiorari  had  been  made;  but  it  was  denied  by 
the  affidavits  in  support  of  the  rule,  that  Mr.  W.  Nevill 
was,  in  point  of  fact,  present  at  the  hearing  or  decision 
of  the  appeal.  The  ground  of  motion  was,  that  notice 
had  not  been  given,  as  required  by  13  Geo.  2,  a  18,  s.  5, 
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to  two  of  the  justices  by  whom  the  order  of  sessions 
was  made  (a). 


1849. 


The  Qusss 

V. 

Inhabitants  of 

Oreemuood  and  Poulden  shewed  cause  (6). — ^The  affi-  Basugstou. 
davit  on  which  the  writ  was  issued  positively  states  that 
Mr.  Nevill  was  present  when  the  appeal  was  heard,  and 
was  one  of  the  justices  by  and  before  whom  the  order 
of  sessions  was  made.  The  judge,  then,  who  granted 
the  certiorari,  had  jurisdiction  to  grant  it;  and  it  is  sub- 
mitted, that  this  Court  will  not  try  the  question  upon 
affidavits  as  to  whether  Mr.  Nevill  was  present  [They 
tiien  proceeded  to  argue  upon  the  facts,  as  stated  in  the 
affidavits,  that  the  balance  of  probability  was,  that  Mr. 
Nevill  was  present.] 

This  application  is  too  late ;  the  case  has  been  put 
down  in  the  Crown  Paper,  and  has  been  settled  by  the 
counsel  on  both  sides,  and  the  parties  will  not  be  al- 
lowed to  make  this  application  now.  In  Regina  v.  Rai- 
t/UloiW  (c),  PaMeson,  J.,  says,  that  he  will  not  decide  that 
in  all  cases  this  motion  may  be  made  after  any  lapse  of 
time.     The  cases  which  are  relied  upon  on  the  other 


(a)  13  Geo.  2,  c.  18, 8.5,  enacts, 
"that  no  writ  of  certiorari  shall  be 
granted,  issued  forth,  or  allowed, 
to  retnove  any  conviction,  judg^ 
ment,  order,  or  other  proceed- 
ings had  or  made  by  or  before 
any  justice  or  justices  of  the 
peace  of  any  county,  city,  bo- 
rough, town  corporate,  or  liber- 
ty, or  the  respectire  general  or 
quarter  sessions  thereof,  unless 
such  certiorari  be  moved  or  ap- 
plied for  within  six  calendar 
months  next  after  such  convic- 
tion, judgment,  order,  or  other 
proceedings,  shall  be  so  had  or 
made,  and  unless  it  be  duly 
proved  upon  oath,  that  the  said 


party  or  parties  suing  forth  the 
same  hath  or  have  given  six  days* 
notice  thereof  in  writing  to  the 
justice  or  justices,  or  to  two  of 
them  (if  so  many  there  be)  by 
and  before  whom  such  convic- 
tion, judgment,  order,  or  other 
proceeding  shall  be  so  had  or 
made^  to  the  end  that  such  jus- 
tice or  justices,  or  the  parties 
therein  concerned,  may  shew 
cause,  if  he  or  they  shall  so  think 
fit,  against  the  issuing  or  grant- 
ing such  certiorari. 

(b)  Before  Erie,  J.,  in  the  Bail 
Court. 

(c)  6  Dowl.  P.  C.  639. 


C  C  C  2 
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1H49.  side  are  all  cases  in  which  some  defect  existed  in  the 
ijjjj^  QuggH  ^.ffidavit  on  which  the  certiorari  was  granted  In  iZe* 
T  huh*'  f  ^^  ^*  Gartworth{a)y  the  affidavit  did  not  state  that  the 
Bisixoarou.  justices  upon  whom  the  notice  was  served  had  been 
present  when  the  order  was  made.  In  Regina  v.  6il»^ 
herdike  (b),  the  arguments  and  the  decision  turned  upr 
on  the  sufficiency  of  the  affidavit  before  the  judge  whQ 
granted  the  certiorari;  so,  in  Regina  v.  Darton  (o),  whertr 
the  affidavit  only  stated  that  the  justices  to  whom  th^ 
notice  was  given  were  present  at  the  sessions,  Patte9an^ 
J.,  held  that  it  was  bad,  on  the  ground  that  it  omitted 
to  state  that  they  were  present  at  the  time  the  appeal 
was  heard  and  decided.  In  Regina  v.  The  Justices  of 
Herefordshire  (d),  the  argument  took  place  on  the  mo- 
tion for  issuing  the  certiorari,  and  no  expense  had  beeA 
incurred :  here  the  affidavit  is  complete. 

Crowder  and  Massej/y  contrk — It  is  clear  from  the 
affidavits  that  Mr.  Neville  was  not  present  when  thjs 
appeal  was  heard.  [Erie,  J. — I  think  it  must  be  so 
taken,  and  also  that  Rex  v.  RaUeslaw{e)  decides  that 
affidavits  may  be  used  on  a  motion  of  this  kind,  to  shew 
that  the  affidavit  on  which  the  writ  was  granted  is 
false;  but  then  there  ought  to  be  a  prompt  application,] 
That  argument  has  always  been. used;  but  it  is  submit- 
ted, that  if  notice  has  not  been  given  to  the  proper  par- 
ties, it  is  never  too  late  to  make  the  application.  In 
Rex  V.  The  Justices  of  Sussex  (f).  Lord  EUenborough, 
C.  J.,  decided,  that  a  strict  interpretation  ought  to  be 
put  upon  the  statute ;  and  there  is  no  authority  to  shew 
that  time  can  bar  the  application.  It  does  not  appear 
when  the  return  was  made.  [Erie,  J. — That  will  ap- 
pear by  the  proceedings.]     In  Regina  v.  Carthworih{g) 

{a)  5  Q.  B.  R.  201.  (e)  6  Bowl.  P.  C.  539. 

lb)  Id.  207.  (/)  1  M.  <k  S.  734. 

(c)  2  Dowl.  <fe  L.  492.  {g)  6  Q.  B.  R.  201. 
{d)  1  New  Sess.  Cas.  413,  (n). 
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the  return  was  made  December  23,  1842,  and  the  rule        i849. 
to  quash  the  writ  was  not  moved  for  till  Michaelmas     The  Qukw 
Term,  1843.    Lord  Denman,  C.  J.,  there  says,  "  If  the    ,,,.*• 

.    '  .  .  '  '  .1         Inhabitants  of 

notice  of  certiorari  was  served  upon  wrong  parties,  the    Basihqstou. 

matter  is  open  for  ever."    In  Reginay.  RaMi8law{a)y 

the  return  was  made  on  October  18, 1836,  and  the  rule 

to  quajsh  appears  not  to  have  been  moved  until  Easter 

Term,  1837.    That  case  was  decided  on  the  authority  of 

Rex  V.  Nicoll8(J});  and  Patteson,  J.,  says,  "that  it  is 

clear  that  the  objection  was  taken  in  Rex  v.  NicoUs, 

that  the  motion  was  made  too  late.'' 

Cur.  adv.  vult. 

Erle,  J.,  now  gave  judgment — As  this  rule  for  quash- 
ing a  certiorari  is  disposed  of  on  account  of  the  delay, 
the  dates  are  material.  The  case  was  granted  at  the 
sessions  in  June,  1848;  the  certiorari  was  issued  in  De- 
cember, 1848,  on  an  affidavit  of  due  service  of  notice 
on  two  magistrates,  sworn  to  have  been  present  at  the 
time  the  order  was  made;  the  rule  nisi  to  quash  the 
order  of  sessions  is  dated  the  8th  May,  in  Easter  Term, 
1849;  the  return  to  the  certiorari  being  filed  nearly  at 
the  same  time;  the  present  rule  to  quash  the  certiorari 
on  affidavits  denying  the  presence  of  one  of  those  ma- 
gistrates, was  issued  in  Michaelmas  Term,  1849.  Upon 
these  dates,  I  am  of  opinion  that  the  rule  must  be  dis- 
charged. The  proceedings  are  apparently  regular;  and  if 
a  preliminary  fact,  affirmed  on  one  side,  is  intended  to 
be  denied  by  the  other,  the  objection  should  be  taken 
promptly,  both  for  the  sake  of  truth,  while  the  matter 
IS  fresh  in  recollection,  and  for  the  sake  of  saving  waste 
in  preparing  for  argument,  and*  also  because  the  objec- 
tion, when  taken  by  one  of  the  litigant  parties,  is  wholly 
beside  the  merits :  the  notice  having  been  required  for 

(a)  6  Dowl.  P.  C.  639,  {b)  b  T.  R.  281,  n. 
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1849.        the  sake  of  the  magistrates,  and  it  being  improbable 

mie  QuBEH     *^^*  *^®  magistrates,  who  granted  a  case  in  sessions, 

,,,.*•       ,   should  out  of  sessions  desire  to  prevent  it  from  being 

Inhabitanta  of  ,  . 

B1BINQ8TOKB.  heard.  It  is  not  necessary  to  define  within^  what  time 
the  objection  may  be  taken;  but  when  a  whole  term 
has  elapsed  without  objection,  after  the  case  has  been 
brought  up,  the  preliminary  facts  must  be  taken  to  be 
admitted,  and  the  application  is  then  too^lata 

Rule  discharged,  without  costs. 
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(Eonxt  of  (Exminai  EppeaL 
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The  Queen  v.  William  Marsh  and  James  Bell  Lord.        Mv.  20. 


T 


HE  prisoners  were  indicted  at  the  York  Summer  An  indictment 
Assizes,  1849,  before  Wightman,  J.,  for  attempting  to  i^^i^y^^ 
defraud  an  Insurance  Company,  called  "  The  Amcul-  fraudulently  to 

^       "^  '^  obtain  from  the 

turist  Cattle  Insurance  Company."  Upon  the  trial,  CatUclMurance 
Lord  was  acquitted,  and  Marsh  found  guilty  upon  the  of  mon^y,*with: 
fifth  count  of  the  indictment    That  count  was  as  fol-  ^a'dX^d'^ 

lows : ^^  Cattle  In- 

.  .  surance  Com- 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  pany,  was  held 
do  further  present  that  the  said  William  Marsh  and  judgment,  for** 
James  Bell  Lord,  on  the  said  28th  October,  1848,  with  JotaUfging*^** 

'  '  '  the  attempt  waa 

force  and  arms  at  the  said  parish  of  Wadworth,  in  the  *<>  commit  an 

^  .  indictable  of- 

said  county  of  York,  did  unlawfully  attempt  and  en-  fence,  and  for 
deavour  fraudulently,  falsely,  and  unlawfully  to  obtain  ^hom  th^mo- 
from  the  Agriculturist  Cattle  Insurance  Company  a  ney  belonged, 
large  sum  of  money,  to  wit,  the  sum  of  22t  10«.,  with 
intent  thereby  then  and  there  to  cheat  and  defraud  the 
said  Agriculturist  Cattle  Insurance  Company;  against 
the  form  of  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity." 

The  fraud  complained  of  was  the  making  a  false 
claim  in  the  name  of  Marsh  upon  the  company,  in  re- 
spect of  an  alleged  loss  of  a  horse  of  Marsh's  by  disease, 
which  had  been  insured  by  him,  with  other  stock,  by 
a  policy  with  the  company.     The  policy  was  between 
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1849.        three  of  the  directors  of  the  A^culturist  Cattle  Ivir 

^;j7^     surance  Company  of  the  one  part,  aad  WiUiam  Marsh 

,  V-  of  the  other  part,  and  was  against  the  loss  of  the  am- 

Mabsh.  ,  ... 

mals  insured  '^  by  death  arising  from  disease  or  acei-. 
dent,  not  fraudulently  or  carelessly  occasioned,  except 
loss  happening  from  glanders  or  castration,  ]by  stock 
stolen,  maliciously  or  feloniously  houghed,  maimed^ 
slaughtered,  poisoned,  or  injured  or  destroyed  by  fire, 
or  any  invasion,  foreign  enemy,  or  civil  or  militaiy 
commotion  whatever."  Certain  conditions  weye  ;inr 
dorsed  upon  the  policy,  and  amongst  them  the  fol- 
lowing:— "That  the  illness,  accident,  or  death  of  an 
animal  be  not  caused  by  any  neglect  or  careleasn^eas  of 
the  owner  or  those  in  his  employ,  or  by  ill-treatment, 
over  driving,  wilful  poisoning,  racing,  burning,  glan- 
ders, or  castration^  and  that  no  claims  will  be  paid  un- 
less the  carcass  be  seen  by  the  inspector."  The  policy 
had  no  stamp;  and  it  was  contended,  for  the  prisoners, 
that  it  could  not  be  received  in  evidence  without  a 
stamp.  The  objection  was  overruled,  and  it  was  re- 
ceived on  the  ground  that  it  was  one  of  the  instru- 
ments by  which  it  was  intended  to  effect  the  alleged 
fraud. 

The  false  claim  was  in  writing,  signed  by  Marsh  and 
attested  by  Lord.  Proof  was  given  of  their  hand- 
writing; but  it  was  contended  for  the  prisoner  Marsh, 
that  the  other  prisoner  Lord,  being  the  attesting  wit- 
ness, should  be  called  as  a  witness  for  the  prosecution. 
This  objection,  however,  also  was  overruled;  the  writ- 
ten claim  was  received  upon  proof  of  the  handwriting 
of  the  prisoners,  without  calling  Lord  as  a  witness. 

The  registration  of  the  company  under  the  7  &  8  Vict, 
c.  110,  by  the  title  of  "The  Agriculturist  Cattle  In- 
surance  Company,''  dated  1st  September,  1845,  was  put 
in  and  read.  It  appeared  that  the  company  had  a  deed 
of  settlement,  which  was  not  produced. 


V. 

Mabsh. 
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It  was  contended  for  the  prisoners,  that  the  company  i849. 
coold  not  be  described  as  such,  nor  by  their  name  of  q^^  qubbm 
registration,  in  an  indictment;  that  their  name  could 
only  be  shewn  by  their  deed  of  settlement;  that  they 
only  became  a  company  under  the  7  &  8  Vict.  c.  110, 
from  the  date  of  the  certificate,  and  the  certificate  was 
not  proved.  These  objections  were  also  overruled.  The 
prisoner  Marsh  being  convicted  on  the  fifth  count,  a 
motion  was  made  in  arrest  of  judgment,  on  the  ground 
that  that  count  did  not  shew  any  ofi^ence  in  law. 

The  learned  judge  reserved  the  following  questions 
for  the  opinion  of  the  Court:-— 1.  Whether  the  judg- 
ment on  the  fifth  count  ought  to  be  arrested.  2,  And 
if  not,  whether  the  objections  taken  at  the  trial,  or  any 
of  them,  ought  to  have  prevailed. 

Bliss  now  (a)  appeared  for  the  prisoner  Marsh. — 
There  are  two  objections  to  the  fifth  count,  on  which 
the  prisoner  is  found  guilty.  First,  the  indictment  does 
not  sufficiently  state  that  the  attempt  was  to  commit 
an  indictable  ofience.  It  is  not  sufficient  to  ^tate  that 
he  attempted  falsely  and  fraudulently  to  obtain  from 
the  company  a  sum  of  money  with  intent  to  defraud 
the  company:  2  East  P.  C.  818;  Bex  v.  WheaUyQi),  Betv 
V.  Mason  {c\  Bex  v.  Lara{d),  Starkie's  Cr.  PL  95.  Next, 
The  indictment  does  not  state  to  whom  the  money  be- 
longed: Begina  v,  Martin(e),  Beg%na;v.  Norton(J). 

No  one  appeared  for  the  prosecution. 

Pollock,  C.  B. — We  think  that  the  objections  are  well 

founded. 

Judgment  arrested. 

(a)  November  20,  1849.     Co-  (c)  2  T.  R.  581. 

ram  FoUoek,  C.  R,  Farke,  B.,  {d)  6  T.  R.  66&. 

FaUewn,   Wightman,  and  Tal-  (e)  8  A.  <fe  E.  481. 

fourd,  Js.  (/)  8  C.  At  P.  196. 

(h)  2  Burr.  1125. 
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Nov.  20.  The  Queen  v.  William  Thbistlk. 

No  flubieqnent  X  H£  prisoner,  William  Thristle,  was  indicted  at  the 

a^dattdbya  Worcestershire  quarter  sessions^  15th  October,  1849,  for 

^MakeTu*^  Stealing  one  watch,  the  property  of  Bobert  Wairen.  It 

thefintin-  appeared  in  evidence  that  the  prosecutor,  in  Febmaiy, 

itanoe  without  .  .  .  i         i  -kr  i 

■nvanimiiB  fa-    1848,  met  the  pnsoner,  who  was  a  watchmaker  ^  Hal- 
•State  larc^    y^TXi.    The  prosccutor  asked  the  prisoner  if  he  was  goiBg 

as  far  as  the  prosecutor's  house.  The  prisoner  said  yes, 
if  the  prosecutor  had  anything  for  him.  The  proseca- 
tor  said  his  watch  wanted  regulating,  if  prisoner  would 
calL  The  prisoner  went  to  the  prosecutor  s  house^  and, 
after  examining  the  watch,  told  the  prosecator  s  wife 
that  he  could  do  nothing  with  it  there,  but  nmst  take  it 
to  his  own  house,  and  would  return  it  in  two  or  three 
days.  Prosecutor  made  no  objection.  In  a  few  weeks 
afterwards  prisoner  left  the  neighbourhood  without  re- 
turning prosecutor's  watch,  and  it  was  Jiot  afterwards 
heard  of  The  prisoner,  on  being  taking  into  custody, 
said,  "  I  have  disposed  of  the  property,  and  it  is  impos- 
sible to  get  it  back."  The  jury  returned  a  verdict  of 
"  Guilty;"  but  the  chairman  being  of  opinion  that  there 
was  no  evidence  of  a  felonious  taking  when  the  prisoner 
first  took  the  watch  from  the  prosecutor's  house,  with 
the  knowledge  and  in  the  presence  of  the  prosecutor's 
wife;  and  entertaining  doubt  whether  the  prisoner's 
subsequent  appropriation  of  the  watch  could,  under  the 
circumstances  above  detailed,  constitute  larceny,  re 
quested  the  opinion  of  this  Court  as  to  the  correctness 
of  the  conviction  in  point  of  law. 

The  same  prisoner  was  also  indicted  at  the  same  sea- 
sons for  stealing  one  watch,  the  property  of  the  pro- 
secutor Thomas  Reynolds.     It  appeared  in  evidence, 
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that  the  prisoner  received  from  the  prosecutor,  some  1B49. 
time  in  January,  1848,  his  silver  watch  to  repair.  The  The  Quebk 
prisoner  returned  it  to  the  prosecutor.  A  few  days  themtii. 
after  the  prisoner  had  so  returned  it,  the  prosecutor 
told  the  prisoner  that  the  watch  gained.  The  prisoner 
said,  that,  if  the  prosecutor  would  let  him  have  it 
again,  he  would  regulate  it,  and  return  it  in  a  day  or 
two.  The  prosecutor  thereupon  gave  the  watch  to  the 
prisoner,  who  in  eight  or  nine  days  left  Malvern  with 
the  prosecutor's  watch  in  his  possession,  and  was  not 
again  heard  of  until  he  was  arrested  on  the  present 
charge,  some  time  afterwards.  The  prosecutor  was  un- 
able to  say  whether  he  had  paid  for  the  repairs  of  his 
watch  or  not,  but  stated  that  the  prisoner,  when  he  left 
Malvern,  had  other  affairs  of  the  prosecutor  on  hand, 
and  unfinished.  The  prisoner,  when  taken  into  custody, 
said,  "  I  have  disposed  of  the  property,  and  it  is  impos- 
sible to  get  it  back."  The  jury  found  a  verdict  of 
"  Ghiilty;"  but  the  chairman  being  of  opinion  that  there 
was  no  evidence  of  a  felonious  taking  on  the  part  of  the 
prisoner  when  he  received  the  watch  from  the  prose- 
cutor to  regulate  it,  and  entertaining  a  doubt  whether 
the  subsequent  departure  of  the  prisoner  from  Malvern, 
with  the  prosecutor's  watch  in  his  possession,  could,  un- 
der the  circumstances  above  detailed,  constitute  lar- 
ceny, requested  the  opinion  of  this  Court,  as  in  the 
former  case. 

No  coimsel  appeared  on  either  side,  and  the  judg- 
ment of  the  Court  (a)  was  now  delivered  by 

Pollock,  C.  B. — In  these  cases  we  think  it  quite  clear 

(a)  ConBisting  of  PoUocky  C.  B.,  Patteson,  J.,  Wi^htman,  J.,  Piatt 
B.,  and  Talfourdy  J. 
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1849.        that,  as  there  was  no  animus  furandi  in  the  taking  in 

i^^^^^jf     the  first  instance,  no  subsequent  appropriation  of  the 

^-  watches  by  the  prisoner  would  constitute  larceny. 

Thmstlb.  ^         r 

Convictions  reversed. 


^ov.  20.  The  Queen  v,  Rowlaio)  Gallbabs. 

An  indictment  -L  HE  prisoner,  Rowland  Qullears,  was  indicted  at  the 
^a^a^pri-  Shropshire  quarter  sessions,  2nd  July,  1849,  for  stealing 
stealing  "  a        «  one  ham,  of  the  value  of  1  Os.,  of  the  goods  and  chattels 

ham,  value  10«.,  ^ 

of  the  goods  and  of  One  Thomas  Heighway."   When  the  case  for  the  pro- 

H.:"—  secution  was  closed,  it  was  objected,  for  the  prisoner, 

JTcW,  that  It  ^^^^  ^Yxe  prisoner  could  not  be  convicted  of  felony,  in- 

snmaently  ap-  *  ^       ^  ^  •'  ^ 

peared  that  toe  asmuch  as  it  did  not  sufficiently  appear  by  the  indict- 
was  the  subject-  meut  that  the  article  stolen  was  the  subject  of  larceny, 
Bwttcr     ar-      inasmuch  as,  for  anything  that  appeared  on  the  face  of 

the  indictment,  it  might  have  been  the  ham  of  an  ani- 
mal ferae  naturae — a  wild  boar  for  instance — wliich  had 
been  stolen.  The  Court  overruled  the  objection,  reserv- 
ing, on  the  application  of  the  prisoner's  counsel,  the 
above  question  of  law  for  the  consideration  of  the  judges. 
The  prisoner  was  found  "  guilty."  Whereupon  the  court 
sentenced  the  prisoner  to  one  month's  imprisonment  in 
the  house  of  correction,  with  hard  labour,  but  respited 
the  execution  of  such  judgment  until  the  said  question 
had  been  decided;  and  the  court,  in  its  discretion,  did 
take  a  recognisance  of  bail  of  the  prisoner,  with  sure- 
ties, pursuant  to  the  statute. 

Henaiker   now  (a)  appeared   for  the   prisoner. — The 

(a)  November  20,  1849.  Before  Pollocky  C..B.,  Patteson,  J.,  Wi^ht- 
mariy  J.,  Piatt ^  B.,  and  Talfourd,  J. 
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question  is,  whether  the  indictment  states  that  the  pri-        i849. 
soner  stole  that  which  is  necessarily  the  subject-matter     ij^^  qumh 
of  larceny.    Animals  ferae  naturae  are  not  as  ferrets      ^    ^• 
or  dogs,  before  the  late  statute;  and  there  is  nothing  to 
shew  that  the  ham  charged  in  this  indictment  was  the 
ham  of  an  animal  good  for  human  food.     In  Regina  v. 
Cox(a)y  where  a  man  was  indicted  for  stealing  three 
eggs,  Tindal,  C.  J.,  directed  an  acquittal,  on  the  ground 
that,  for  aught  that  appeared  on  the  indictment,  they 
might  have  been  the  eggs  of  adders,  or  some  other  spe- 
cies of  ^s,  which  could  not  be  the  subject  of  larceny. 
That  argument  applies  here. 

No  one  appeared  for  the  prosecution. 

Pollock,  C.  B. — I  think  that  the  c2i&Qoi  Regina  v.  Cox  (a) 
would  not  now  be  considered  as  law.  The  very  circum- 
stance of  cutting  the  animal  up  makes  it  property,  and 
we  have  no  doubt  that  the  conviction  is  perfectly  right. 

Conviction  affirmed. 

{a)  Car.  <k  Kir.  494. 


T 


The  Queen  v,  John  Boflton.  ^^^  20. 

HE  prisoner  was  convicted  at  the  Yorkshire  Summer  A  nulway  ticket 
Assizes,  1849,  heforeWigktman,  J.,  upon  the  sixth  count  ^^  ^ 
of  an  indictment  charging  him  with  obtaining  by  false  m«anmgof  Ae 

ftSt.    I    Ob  O  (JtK). 

pretences,  from  a  servant  of  the  Lancashire  and  York-  4,  c.  29,  s.  63. 
shire  Railway  Company,  a  railway  ticket  of  the  com- 
pany for  a  journey  from  Bradford  to  Huddersfield,  by 
one  of  their  trains.     The  count  was  as  follows: — 

And  the  jiiron  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  John  Boulton  afterwards,  to  wit,  on  the  11th 
day  of  April  in  the  year  aforesaid,  with  force  and  anns,  at  the  parish 
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1649. 
The  QuKSV 

V, 
BOULTOV. 


aforesaid,  in  the  county  aforesaid,  unlawfully,  knowingly,  and  de- 
signedly, did  falsly  pretend  to  one  Oharles  Turner,  he  the  said 
Oharles  Turner  being  then  and  there  a  servant  of  the  said  Lanca- 
shire and  Yorkshire  Railway  Oompany,  that  a  certain  ticket,  which 
he  the  said  John  Boulton  then  and  there  delivered  to  the  said 
Oharles  Turner,  was  then  and  there  a  genuine  ticket  of  the  said 
Oompany,  before  then  obtained  by  him  the  said  John  Boulton  from 
the  said  Oompany  for  the  conveyance  of  him  the  said  John  Boulton 
as  a  passenger  in  and  by  certain  carriages  of  the  said  Oompany, 
from  the  said  town  of  Bradford  to  Huddersfield  aforesaid,  on  the  said 
11th  day  of  April;  by  means  of  which  last-mentioned  frtlse  pretence 
the  said  John  Boulton  did  then  and  there  imlawfully  obtain  from 
the  said  Lancashire  and  Yorkshire  Railway  Oompany  a  certain 
chattel,  to  wit,  a  printed  ticket  of  the  said  Oompany,  authorising 
the  bearer  thereof  to  be  theresLfter  conveyed  without  further  charge 
or  payment  in  that  behalf,  by  certain  carriages  of  the  said  Oompany, 
on  the  said  11th  day  of  April,  from  the  said  town  of  Bradford  to 
Huddersfield  aforesaid,  the  said  last-mentioned  ticket  being  then  and 
there  the  goods  and  chattels  of  the  said  Lancashire  and  Yorkshire 
Railway  Oompany,  and  of  the  value  of  five  shillings,  with  intent 
thereby  then  and  there  to  cheat  and  defraud  the  said  Lancashire 
and  Yorkshire  Railway  Oompany  of  the  same;  whereas  in  tmth 
and  in  fact  the  said  ticket  so  delivered,  as  last  aforesaid,  by  the  said 
John  Boulton,  was  then  and  there  not  a  genuine  ticket  of  or  ob- 
tained from  the  said  Oompany  for  the  conveyance  of  any  person  is 
a  passenger  by  any  carriage  of  the  said  Company,  for  any  journey 
whatsoever.  To  the  great  damage  and  deception  of  the  said  Com- 
pany, to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity." 


The   ticket  of  the  Company  is  in  the  annexed  fonn, 


EXPRESS  TRAIN, 


23 


BRADFORD 

TO 

HUDDERSFIELD. 


Xst  Chiss. 


CO 
CO 


23 


and  is  a  voucher  for  the  journey,  without  further  pay- 
ment, but  is  to  be  given  up  to  the  company  at  the  jour- 
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ney's  end     The  prisoner  was  stopped  upon  the  line  be-        i849. 
fore  he  finished  his  journey,  and  was  taken  into  cus-     The  Quken 
tody  with  the  ticket  in  his  possession.  ^  ^• 

nri  .  11  •  BOULTOR. 

The  question  reserved  by  the  learned  judge  was, 
whether  the  obtaining  such  a  ticket  was  obtaining  a 
chattel  of  the  company  with  intent  to  cheat  and  de- 
fraud the  company  of  the  same,  within  the  meaning  of 
the  Act  of  Parliament 

No  counsel  appeared  to  argue  the  case,  and  the  judg- 
ment of  the  Court  (a)  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  indictment  for  obtain- 
ing a  railway  ticket  by  false  pretences;  and  the  question 
reserved  for  us  is,  whether  obtaining  such  a  ticket  was 
the  obtaining  of  a  chattel  within  the  meaning  of  the 
Act  of  Parliament  We  are  of  opinion  that  it  is.  It 
entitles  the  bearer  to  travel  on  the  railway  without  fur- 
ther charge,  and  is  therefore  of  value;  and  though  it  is 
to  be  returned  to  the  company  at  the  end  of  the  jour- 
ney, yet  that  does  not  prevent  it  from  being  an  article 
of  value  while  it  is  out  of  their  possession.  It  is  a  chat- 
tel, and  within  the  meaning  of  the  Act  of  Parliament 

Conviction  affirmed. 

(a)  November  20,  1849.  Consisting  of  PcUock^  C.  B.,  PaUetonj 
J.,  WigJUmaUj  J.,  Platty  B.,  and  Tcdfourd^  J. 
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JVbv.  28.      The  Queen  v.  The  Guardians  of  the  Poor  of  the  Cix- 

NARToy  and  Anglbsba  Union. 


On 


Where  an  order  wN  appeal  against  an  orider  of  twp  justices  oC  the 
teiianoe"cn  county  of  Carnarvon,  dated  January  7,  1848,  "whereby 
^he^*^  they  ordered  the  overseers  of  the  poor  of  the  parish  of 
been  remored     Llanfihangel  Bachellette,  in  the  said  county,  to  pay  to 

by  sn  order  of  s 

justice  of  the  the  treasurer  of  the  guardians  of  the  poor  of  the  Ctr- 

MTvra  to  an  narvon  and  Anglesea  Union,  certain  sums  for  tJie  cx- 

corniTof  Un-  ^^^^i^ation  of  Ellen  Jones,  a  pauper  lunatic,  and  her 

caster,  but  it  conveyance  to  the  lunatic  hospital  at  Haydock  Lodge, 

did  not  appear      ,  i    /•       i 

from  that  recital  in  the  county  of  Lancaster,  and  for  her  maintenance 
noLyi^^  in  the  hospital,  the  sessions  quashed  the  order,  sub- 
Ae  county  of     j^^j^  ^q  ^j^^  opinion  of  this  Court  upon  a  case,  of  whidi 

Carnarvon,  or      "^  *  '  ^  '^  ' 

that  it  was  full,   the  following  are  the  material  facts.    The  order  was  as 

and  on  the  trial  ... 

of  an  f4)peal  lOllOWS ! 
against  the  or- 
der of  main-  Whereas,  by  a  certain  order  of  John  Morgan^  Esquira,  one  flf 

mSveTihaUhe  ^^  Majesty's  justices  of  the  peace  in  and  for  the  counter  of  Otf- 

lunatic  was  un-  narvon,  bearing  date  the  7th  September,  1847,  and  directed  to 

fit  to  be  brought  jyfr,  Jenkins,  superintendent  of  the  lunatic  hospital  at  Haydock 

ti^who  re-"*^  Lodge,  in  the  county  of  Lancaster,  reciting  that  the  wadd  justice 

moTcd  him : —  haying  oaUed  to  his  assistance  a  surgeon,  and  having  penonsUy 

Meld,  that       examined  Ellen  Jones,  spinster,  a  pauper,  and  being  satisfied  dist 
such  justice  need 
not  proceed  to 
visit  and  examine  the  lunatic  within  three  days  after  notke^  under  stat  8  &  9  Tict.  e.  IdC,  a  48. 

SembU,  per  Patteam,  i.,  that,  even  if  he  had  not  been  unfit  to  be  brought  before  the  jortkt, 
the  provision  as  to  the  three  days,  within  which  the  order  of  justices  must  require  him  to  he 
brought  up,  is  merely  directory. 

SembU,  also,  per  £rh,  J.,  that  the  jurisdiction  of  justices  to  niake  an  order  si^ndicatiBg  the 
settlement  and  maintenance,  attaches  ujpon  their  finding  a  lunatic  pau^  confined,  or  ocdcml  to 
be  confined  in  an  asylum. 
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the  said  Ellen  Jones  was  a  lunatic,  and  a  proper  person  to  be  con-  1849. 
fined,  the  said  justice  thereby  directed  the  said  superintendent  of  "*— -v— ^ 
the  said  lunatic  hospital  to  receive  the  said  Ellen  Jones  as  a  pa-  ^^  Quemi 
tient  into  his  said  hospital.  And  whereas  by  a  certain  other  order  Ghiardifuis  of 
of  John  Rowlands  and  John  Morgan,  Esquires,  two  of  her  Majesty's  Carnaryor 
justices  of  the  peace  for  the  county  of  Camaryon,  wherein  the  pa-  "*^  Arolmra 
rish  of  Llanbeblig,  from  which  the  said  Ellen  Jones  was  so  sent  to 
the  said  hospital,  is  situate,  bearing  date  the  1st  January,  instant, 
after  reciting  the  said  first-mentioned  order,  and  reciting  that  by 
virtue  thereof  the  said  EUen  Jones  had  been  conveyed  from  the 
parish  of  Llanbeblig,  in  the  Carnarvon  and  Anglesea  Union,  to  the 
said  hospital,  and  had  been  ever  since,  and  then  was,  confined 
therein;  and  also  reciting  that  the  said  last-mentioned  justices 
had  inquired  into  the  last  legal  settlement  of  the  said  Ellen  Jones, 
and  that  satisfactory  evidence  was  given  before  them,  on  oath  and 
otherwise,  that  the  last  legal  settlement  of  the  said  Ellen  Jones 
was  then  in  the  parish  of  Llanfihangel  Bachelleth,  in  the  union  of 
Pwllheli,  in  the  said  county  of  Carnarvon,  it  was  thereby  accord- 
ingly adjudged  that  the  last  place  of  the  legal  settlement  of  the 
said  Ellen  Jones  was  then  in  the  parish  of  Llanfihangel  Bachelleth, 
in  the  union  and  county  last  aforesaid.  And  whereas  complaint 
hath  been  made  unto  us,  John  Rowlands  and  John  Morgan, 
Esquires,  whose  names  are  hereunto  subscribed  and  seals  affixed, 
being  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Carnarvon,  wherein  the  parish  of  Llanbeblig,  from  which 
the  said  Ellen  Jones  was  so  -sent  to  the  said  hospital  as  aforesaid, 
is  situate,  by  the  guardians  of  the  Carnarvon  and  Anglesea  Union, 
in  which  the  said  parish  of  Llanbeblig  is  situate,  that  they  have 
incurred  great  expense  in  and  about  the  examination  of  the  said 
Ellen  Jones,  and  in  and  about  her  conveyance  to  the  said  asylum ; 
and  that  they  have  paid  divers  sums  of  money  to  the  superintend- 
ent of  the  said  hospital  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  the  said  Ellen  Jones  in  the  said  hospital, 
where  she  hath  ever  since  been  confined,  at  the  charge  and  ex- 
pense of  the  said  union.  And  the  said  guardians  therefore  now 
make  application  unto  us,  the  said  last-mentioned  justices,  for 
an  order  upon  the  overseers  of  the  poor  of  the  said  parish  of 
Llanfihangel  Bachelleth,  in  which  the  said  Ellen  Jones  was  so 
adjudged  to  be  settled  as  aforesaid,  for  payment  to  the  treasu- 
rer of  them  the  guardians  of  the  said  Carnarvon  and  Anglesea 
Union  of  the  amoiint  of  the  said  expenses,  and  of  the  monies  so 
paid  by  them  to  the  superintendent  of  the  said  hospital  as  afore- 
said. And  it  being  now  satisfactorily  proved  unto  us,  the  said 
last-mentioned  justices,  upon  oath,  that  the  guardians  of  the  poor 
of  the  said  Carnarvon  and  Anglesea  Union  have  heretofore,  and 
within  twelve  calendar  months  before  the  making  of  this  order, 
VOL.  III.  D  D  D  N.  a  a 
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1S49.         P^^^  ^^®  following  gums  in  respect  of  the  said  Sllen  Jonas,  that  i> 
^^^v^-^       to  say,  the  sum  of  91,  Ids.,  being  the  reasonable  expenses  incurred 
The  QuEsi      Yjj  ^]^q  ^i^  union  in  and  about  the  examination  of  sudi  lunade, 
Q^„„^j^„„  of    and  their  conveying  of  her  to  the  said  hospital;  and  also  the  fnrthtr 
Gabharvoh     sum  of  lOl.  7s.  5d.f  being  the  amount  of  the  several  sums  which,  by 
and  AvoLxsiA  ^^  treasurer  of  the  said  guardians  of  the  Camarron  and  Anglesea 
Union,  have  been  paid  to  the  said  superintendent  of  the  said  hos- 
pital for  the  reasonable  chaigetf  for  the  lodging,  mansienanee^  me- 
dicine, clothing,  and  care  of  such  lunatic,  in  the  said  hospital:  We 
do  therefore  order  you,  the  said  overseers  of  the  poor  of  the  paii^ 
of  Llanfihangel  Bachelleth  aforesaid,  to  pay  to  the  treasurer  of  the 
said  guardians  of  the  poor  of  the  Carnarvon  and  Anglesea  Undoo 
the  said  several  sums  of  H,  Ids.  and  KM.  7s.  6(1^  Biaking  in  the 
whole  the  sum  of  132.  4s.  5d.    And  we  do  also  further  cider  yen, 
the  said  overseers  of  the  poor  of  the  said  parish  of  Llanfihang«l 
Bachelleth,  to  pay  to  the  said  superintendent  of  the  said  hosiHtal 
the  sum  of  12s.  (being  the  weekly  sum  agreed  to  be  dm^ged  in  thtl 
behalf  by  the  superintendent  of  the  said  hosfMtal,)  weekly,  and 
every  week,  from  the  8th  of  Januaiy,  1848,  for  and  during  so  long 
time  as  the  said  lunatic  shall  be  confined  in  the  said  hospital,  un- 
der the  said  order  as  aforesaid,  the  said  weekly  sum  of  12k.  appesr- 
ing  to  us  to  be  a  reasonable  diarge  for  the  ftiture  lodgiag,  main- 
tenance, medicine,  clothing,  and  care  of  the  said  lunalie.    Given 
under  our  hands  and  seals,  &c.,  January  7th,  1848. 

J.R 
«i.  si. 

The  following  are  the  material  grounds  of  appeal:^ 
1.  Because  no  such  order  as  above  mentioned,  and  bear- 
ing date  September  7, 1847,  and  directed  to  Mr.  Jenkins, 
superintendent  of  the  lunatic  asylum  at  Haydock  Lodge» 
in  the  county  of  Lancaster,  was  ever  made  by  the  said 
John  Morgan,  and  because  such  order  (if  any  such)  was 
made  without  jurisdiction; — 2,  Because  the  relieving 
officer  of  the  said  Carnarvon  and  Anglesea  Union,  io 
which  the  parish  of  Llanbeblig  is  included,  did  not,  in 
pursuance  of  the  stat  8  &  9  Vict,  give  notice  to  the 
said  John  Morgan  that  the  said  Ellen  Jones  was  chaige- 
able  to  the  parish  of  Llanbeblig,  and  that  she  was  or 
was  deemed  to  be  lunatic;  and  because  the  said  John 
Morgan  did  not,  in  pursuance  of  such  notice  (if  such 
notice  was  given),  by  an  order  under  his  hand  and  seal, 


\ 
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reqxiire  such  relieving  officer  to  bring  the  said  EUen  i849. 

Jones  before  him,  within  three  days  from  the  time  of  ThoOvm 

such  notice  being  given  to  him;— 3.  Because  the  order  ^    J;       . 

,                                                                ,  Guardians  of 

of  the  said  John  Rowlands  and  the  said  John  Morgan  Carvaktok 

is  bad  on  the  face  of  it; — 4^  Because  the  order  of  the  Unos. 


said  John  Rowlands  and  John  Morgan  was  made  with- 
out jurisdiction  to  make  the  same,  inasmuch  as  the 
order  of  John  Morgan  was  made  without  jurisdiction, 
and  lA  also  bad  on  the  face  of  it. 

At  the  trial  of  the  appeal,  the  relieving  officer  for 
the  respondent  parish  proved  that  he  gave  notice  to 
the  justice  on  August  27, 1847,  (the  same  day  on  which 
he  had  received  a  certificate  from  ike  medical  officer 
of  the  union,  that  the  pauper  was  of  unsound  mind), 
bat  that  the  justice  did  not  gb  and  visit  the  pauper 
until  September  7,  when  the  order  was  made ;  and  that 
the  pauper  was  unfit  to  be  taken  before  the  justice. 

For  the  appellants  it  was  objected,  that  the  justice 
who  made  the  order  dated  September  7,  1847,  had  no 
jurisdiction,  because  the  order  was  not  made  within 
three  days  after  he  had  notice  from  the  relieving  officer 
of  the  pauper  being  a  lunatic;  and  because  it  was  not 
stated  in  the  order  of  January  7,  1848,  that  there  was 
no  limatic  hospital  in  the  county  of  Carnarvon,  or  that 
the  same,  if  there  was  one,  was  full 

If  the  Court  of  Queen'c^  Bench  shall  be  of  opinion 
that  the  grounds  of  appeal  were  sitfficient  to  allow  the 
appellants  to  take  the  above-mentioned  objections,  and 
that  the  order  was  bad  for  either  of  the  reasons  urged 
at  the  trial,  then  the  order  of  sessions  is  to  stand,  other- 
wise the  order  of  sessions  is  to  be  quashed  and  the  or^ 
der  of  maintenance  confirmed. 

Tovmsendj  in  support  of  the  order  of  sessions. — It  has 
been  decided,  that  on  appeal  against  an  order  for  the 
maintenance  of  a  limatic  pauper,  which  recites  an  ad- 

D  D  D  2 
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1849.  judication  of  the  sett2omeut>  the  scri^kps^nlr  may  b« 
^^^q^  contested:  Regina  y.  The  JugUoe^  of  Mdd4tei^{<i)i'^ 
^^T:  ,  parte  The  Overseers  ofM(mklei^{l^yi£-thAti  be  so,  theit 
Gabhabyok  is  no  reason  why  the  original  order  for  the  remoTal  of 
Vnon.  ^^^  pauper  may  not  also  be  contested.  Hiait  original 
order  is  recited  in  the  order  of  maintenance;  and  it  is 
submitted  that  the  order  of  maintenance  ia  bad^  be- 
cause the  order  of  removal  recited  m  it  does  not  oomr 
ply  with  the  requisites  of  the  8t»t  8  &  9  Viot  c  12C 
It  does  not  state  that  there  was  no  asylum.  fi>r  the 
county  of  Carnarvon,  or  that  it  was  fuXL  *  This  is  a 
statutory  power,  and  must,  be  strietlyi  puxiBued^  Bf/ 
sect  48,  the  justices  can  only  send  a  lunatic  to  a  U*> 
censed  house,  if  there  be  no  county  a^lum,  -.  ost  iS  Umt 
be  full;  and  by  sect  54,  erery  lunatic  shall  be >tek^ 
in  the  first  place,  to  the  county  asy^un^riiAleasritlieve 
be  no  such  asylum,  or  there  is  a  defieieacgr  of  >reott  in 
such  asylum,  or  unless  tJiere  shall  be  some  q;>eoial.oih 
cumstances  whereby  the  pauper  icannotcoiweiiienily  hi 
taken  in  the  first  place  to  such  asylum,  which  de6siffa€j 
of  room  or  special  circumstance  shall  be  stated  in  wiitr^ 
ing  upon  the  order.  Under  stat  9  Gko.  4,  c;  40,  s^  38^  it 
was  decided  that  the  Justices  of  Middlesex  had  m 
power  to  order  a  lunatic  to  be  conveyed  out  of  the 
county  of  Middlesex  to  an  asylum  in  the  county  of 
Surrey,  where  the  order  stated  that  the  Middlesei 
County  Asylum  was  full,  to  provision  being  made  im 
in  that  Act  for  that  contingency:  Regina  v. SlU»{e), 
The  justices  had  no  jurisdiction  to  make  tiiis  (»rder  for 
maintenance  unless  the  pauper  was  confined,  or  ordered 
to  be  confined  by  a  valid  order:  Regina  v.  The  JusUoii 
of  Comw(dl(d), 

Next,  The  original  order  is  bad,  because  the  justice 

(a)  2  New  SesB.  Ou.  061.  (e)  1  New  Seas.  On.  348. 
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did  Aot  require  iSi^  relieving  officidr  to  bring  up  the  lu-  i849. 

nlktic  within  three  days  after  notice  had  been  given  to  j^  qjjnn 

4am.    The  act  is  imperative.  «_  Ji-      . 

^  Guardians  of 

f-  Caknabyov 

Webby  Mid  Aapland,  contrit,  were  not  called  upon.  UnoR. 


' .  I 


Pattbson,  J. — I  am  very  glad  that  we  are  able  to 
sapport  tluB  order  consistently  with  the  decided  cases. 
The  question  which  has  been  argued  before  us,  that 
tk^  'order  of  maintenance  is  bad,  because  it  does  not 
appear  on  the  original  order,  as  recited  in  the  order  of 
Doaintenanoe,  that  there  was  no  asylum  for  the  county 
of  Carnarvon,  or  that  it  was  full,  does  not  arise;  the 
queiBtion  reserved  by  the  sessions  for  our  consideration 
is,  whether  the  justices  who  made  the  original  order 
had  jurisdiction  ta  make  it;  and,  if  these  requisites  do 
appear  upon  the  original  order,  which  is  not  before  us, 
they  need  not  be  stated  on  the  order  of  m^tenance, 
Uit  the  justices  would  have  jurisdiction  to  make  the 
lOriginal  order.  The  only  remaining  point  for  us  is, 
whether  the  justices  had  jurisdiction  to  make  the  origi- 
nal orders  as  it  was  not  made  within  three  days  after 
they  had  notice  from  the  overseers.  I  am  inclined  to 
think  that  the  provision  as  to  the  three  days  within 
which  the  justice  is  to  act  after  notice  is  merely  direc- 
tcny;  bui^  it  is  stated  in  this  case,  that  the  justice  ex- 
amined this  lunatic  at  his  house,  he  not  being  capable 
of  being  safely  taken  before  the  justice;  and  in  such 
caAe  there  is  no  provision  that  the  justice  shall  go  to 
the  house  and  enter  upon  the  examination  within  three 
daja-.-V    ••\.  ■'  •  • 

•CoLEailiQB,  J.,  concurred. 

EiUiKj  J.^^I  am  of  the  same  opinion;  and  I  am  in- 
clined to  think  that'  the  jurisdiction  of  the  justices  to 
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1840.  make  an  order  of  Mttlement  and  maintenance  <rf  a  lu- 
Thb  Qirnv  ^^^i<^  panper  commenoes  from  their  finding  him  ^  coih 
«_  _?•      M'    fined,  or  ordered  to  be  confined"  in  an  asylum.  I  dunk 

uTiardiaiu  of  ^  "^ 

Caiuiabtov     that  it  would  be  very  salutary  to  take  up  the  inquiry 

and  AjidLmA     «  •  i  •  i         ^        • 

Unov.  there,  m  an  appeal  against  an  order  of  maintenance, 
and  so  to  preclude  any  investigation  then  into  the  va- 
lidity of  the  order  under  which  he  was  sent  there 

Order  of  sessions  quashed 
Order  of  justices  confirmed. 


o 


Mv.  28.        The  Queen  v.  The  Inhabitants  of  St.  Mawt,  Buhgat. 

Bya  local  Aoi,  X  HIS  was  an  aj^eal  against  ao  order  of  two  justipes 
a  4,^tbe  TOor  ^^  *^®  peace  of  the  city  and  county  of  Norwich,  applied 
of^ediSferrat  for  and  obtained  on  the  27th  day  of  November,  1847, 

|Mui8h«a  in  the  "^  ' 

dtj and  county  by  the  governor,  deputy-governor,  and  guardians  of  the 
maintained  poor  of  the  city  ^d  county  of  Norwich,  for  the  remoTal 
mon  fo^r"""  of  Elizabeth  Smith,  the  widow  of  John  Smith,  deceased, 
which  is  raised  ^nd  Susauna  their  child,  from  the  parish  of  St  Peter  per 

by  a  rate  cal-  ...  , 

ciliated  upon  Mouutergate,  in  the  said  city  of  Norwich,  to  the  said 
mlTviaue'^f  parish  of  St  Mary  in  Bungay.  The  order  was  confirmed, 
the  mewuagee,  g^^)iect  to  the  opinion  of  the  Court  of  Queen's  Bench  on 

lands,  &c.,  in  ^  *  ^ 

the  different        the  foUowiug  CaSC  : — 

^?Wrf,  that         The  city  and  county  of  Norwich  extends  over  thirty- 

i« _^  • 

out  o/t^"       six  parishes,  six  hamlets,  and  one  liberty,  the  poor  of 

fVind  was  suffi- 
cient chaiiE^bility  to  a  parish  within  the  city  in  which  the  pauper  was  rending  to 
enable  that  parish  to  obtain  an  order  of  removal  to  a  parish  not  within  the  mtj. 

Where  the  examinations  stated  two  sets  of  relief  given  by  the  appellant  parish  to  the 
husband  of  the  pauper,  and  to  the  pauper  since  hia  death,  and  alio  a  £nnner  4irder  of 
removal  of  the  pauper  from  the  respondent  to  the  appellant  parish,  unappealed  agaiost. 
and  the  ground  of  appeal  denied  the  relief  and  the  chai^geability,  and  stated  that  do 
copy  of  tne  former  order  of  removal  had  been  sent  with  the  examinatioiis,  and  also  denied 
that  the  paupers  bad  any -settlement  in  the  appellant  pariah  at  the  dMe  of  the  ovAer:— 

Hdd,  that  the  existence  of  the  foirmer  order  unappealed  a^^ainsi  was  not  travtned,  and 
that  the  respondents  were  not  bound  to  prove  it  at  the  sessions. 


BracMLT. 
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which  are  maintained  out  of  a  conunon  fund  raised  under        1849. 
the  provisions  of  an  Act  of  Parliament  passed  on  the  23rd     tj^  quuh 
of  August,  1831,  intituled  "  An  Act  for  the  better  man-    j^,.?'       . 
agement  of  the  poor  of  the  several  parishes  and  hamlets     St.  Mabt, 
in  the  city  of  Norwich  and  county  of  the  same  city,"  the 
said  pariahes  not  being  severally  chaiged  with  the  main- 
tenance of  their  own  poor;  and  the  said  Act  is  to  be 
taken  as  forming  a  part  of  this  case. 

The  following  are  the  parts  of  the  examinations  and 
grounds  of  appeal  which  are  material  to  the  case : — 

The  examination  of  John  Lock,  relieving  officer  to  the 
governor,  deputy-governor,  and  guardians  of  the  poor  of 
the  city  and  county  of  Norwich,  stated,  that  Elizabeth 
Smith,  widow,  and  Susanna,  aged  twelve  years,  her  child, 
lately  came  to  inhabit  in  the  parish  of  St.  Peter  per 
Mountergate,  in  the  city  and  county  of  Norwich,  and  are 
now  actually  chargeable  thereto,  he  having  relieved  the 
said  £.  Smith  in  the  said  parish  with  three  shillings  and 
sixpence  out  of  the  funds,  and  by  the  direction  of  the 
governor,  deputy-governor,  and  guardians. 

The  examination  of  E.  Smith,  the  pauper,  stated,  that 
she  was  the  widow  of  John  Smith,  who  died  on  April 
12, 1836;  that  the  said  J.  Smith,  many  times  since  their 
marriage,  was  relieved  by  the  overseer  of  St  Mary  in 
Bimgay,  as  belonging  thereto,  when  residing  in  Norwich; 
that,  on  October  25, 1 839,  an  order  (now  produced)  was 
made  by  two  justices  of  the  city  and  county  of  Norwich 
for  the  removal  of  examinant,  as  widow  of  J.  Smith  and 
the  said  Susanna,  from  the  parish  of  St  Peter  per  Moun- 
tergate to  the  parish  of  St.  Mary  in  Bungay;  under  which 
said  order  examinant  and  Susanna  were,  on  November 
18, 1839,  removed  and  delivered  to  one  of  the  overseers 
of  St  Mary  in  Bungay;  and  that  there  was  no  appeal 
against  the  said  order  of  removal;  and  that  examinant 
hath  since  been  relieved  by  the  board  of  guardians  of 
the  Wangford  Union,  as  the  widow  of  the  said  J.  Smith, 
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1849.        with  three  shillings  and  sixpence  per  week  while  resid- 
^^^^"q^^     ing  in  the  parish  of  St.  Peter  per  Mountergate 
inhav  The  grounds  of  appeal  stated — 

Sr.  Mamt,  1.  That  J.  Smith  had  not,  at  the  time  of  his  decease, 
nor  ever  had,  any  settlement  in  St  Mary  in  Bungay,  nor 
had  the  said  E.  Smith  or  her  daughter,  at  the  date  of  the 
said  order,  any  settlement  in  our  parish. 

2.  That  it  does  not  appear  fay  the  examinations,  bj 
legal  evidence,  that  J.  Smith,  at  his  decease,  or  K  Smith 
or  her  daughter,  at  the  date  of  the  order,  had  any  set- 
tlement in  our  parish. 

8.  That  neither  J.  Smith  nor  R  Smith  was  rdiered 
by  our  parish,  as  stated  in  the  examinations;  or,  if  they 
were,  that  it  had  faieen  given  under  a  mistake^ 

4.  That  no  sufficient  evidence  of  the  relief  to  the  said 
J.  &nith  and  E.  %nith  appears  on  the  examinations,  and 
that  the  dates  and  times  of  cruch  relief  are  not  stated 
with  sufficient  particularity. 

5.  That  no  copy  of  the  order  of  removal  of  October 
25,  1839,  although  it  formed  part  of  the  evidence  on 
which  the  present  order  was  made,  was  forwarded  to  u& 

6.  That  the  notice  of  chargeability  was  not  duly  signed, 
iand  that  the  said  E.  Smith  and  her  daughter  were  not 
chargeable  to  the  parish  of  St  Peter  «t  the  date  of  the 
order. 

7.  That  the  order  of  removal  was  bad,  in  not  stating 
that  the  said  K  Smith  and  her  daughter,  at  the  time  of 
the  order,  were  inhabiting  in  the  respondent  parish. 

8.  That  J.  Smith  and  E.  Smith  were  not  married,  as 
mentioned  in  the  examinations. 

9.  That  E.  Smith  had  resided  five  years  in  Norwich. 
At  the  hearing  of  the  said  appeal,  the  respondents, 

having  abandoned  the  settlement  by  relief  alleged  in 
the  examinations,  were  ci^ed  upon  by  the  appellants  to 
put  in  evidence  the  former  order  of  October  25,  1889, 
mentioned  in  the  eiettmination  of  the  said  Elizabeth 
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Smith;  but  they  the  respondents  declined  to   do  so,        1^^9. 
contending,  that  the  said  former  order  was  not  tra-     TheQuanr 
versed  by  the  appellants  in  their  grounds  of  appeal.    inhabuimt«of 
On  the  part  of  the  appellants  it  was  contended,  that      St.  Mabt, 
their  first  ground  of  appeal,  containing  a  general  de- 
nial of  the  settlement  of  the  said  Elizabeth  Smith  and 
her  said  daughter  in  the  appellant  parish,  must  be  con- 
strued as  a  denial  of  the  facts  alleged  in  the  said  exa- 
minations as  evidence  of  such  settlement,  the  Court 
held^  that  the  respondents  were  right,  and  refused  to 
call  upon  them  to  produce  the  said  former  order,  or  to 
give  any  evidence  of  settlement. 

On  the  part  of  the  f^pellants  it  was  also  objected, 
under  their  sixth  ground  of  appeal,  that  such  relief  being 
given  out  of  the  common  fund  raised  under  the  provi- 
sions of  the  Act  above  referred  to,  did  not  render  them 
dmigeable  to  the  said  parish  of  St  Peter  per  Mountergate, 
as  in  the  examination  of  the  said  John  Lock  is  alleged; 
but  this  objection  was  overruled  by  the  court  of  quarter 
sessiona 

If  the  Oourt  of  Queen's  Bench  should  be  of  opinion 
that  the  court  of  quarter  sessions  were  wrong  in  not 
calling  upon  the  respondents  to  put  in  evidence  the  or- 
der of  October  25,  1839,  or  that  it  does  not  sufBciently 
appear  on  the  examination  of  the  said  John  Lock  that 
the  said  Elizabeth  Smith  and  her  said  daughter  were, 
at  the  date  of  the  said  order  of  November  27,  1847, 
chargeable,  or  ever  had  been  chargeable  to  the  respondent 
parish,  that  order  is  to  be  quashed;  but  if  the  Court 
should  be  of  the  contrary  opinion  on  both  of  those  points, 
it  is  to  be  confirmed 

Pashley  and  BtUwer  in  support  of  the  order  of  ses- 
sions.— ^In  this  case  the  paupers  have  been  ordered  to 
be  removed  from  a  parish  within  the  city  of  Norwich, 
to  a  parish  in  the  county  of  Suffolk;  and  it  has  already 
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1849.       been  decided,  that»  though  the  paari^es  irithio  the  vidbj 
ThB  Quinr     ^^  incorporated,  for  the  purpose  of  maintaining  their 

inhafaitente  •£  ^^^  ^^*  ^^  *  ^^^*  ftmd,  yet  that,  as  fSar  ag  reqpede 
Bff.  Mabt,  strangers,  they  continue  separate  and  distinet:  lUis 
v.  8t  Michael  (a),  Mew  v.  Wymondham(b);  and  those 
cases  were  recognised  in  Regina  v.  ForwiM  St  Mary  (c). 
Here  all  the  chargeabilitj  on  the  parish  of  St  Peter 
which  can  be  by  law,  exists.  [PaUeson,  J. — ^The  a^^- 
ment  on  the  other  side  mMSt  go  to  this,  th^t  there  can- 
not, under  any  circumstances,  be  any  remoyal  firom.  any 
parish  in  Norwich.]  Then,  as  to  the  other  point  It 
is  submitted,  that  the  sessions  were  right  in  not  calling 
upon  the  respondents  to  give  any  evidence  of  the  for- 
mer order  of  removal  It  was  not  put  in  issue  by  the 
general  traverse  of  the  settlement  of  EUzabeth^  Smith 
and  her  daughter.  That  traverse  might  entitle  the  ap- 
pellants to  shew  that  the  relief  was  given  by  isistake: 
Megina  v.  Bedingham  (d) ;  or  perhaps  that  the  forvner  or- 
der of  removal  was  bad;  but  it  does  not  ti^verse  the 
existence  of  the  order.  Here  there  is  a  specific  tra- 
verse, that  no  copy  of  the  order  had  been  sent;  and 
therefore,  according  to  the  decision  in  Regina  v.  Wide- 
combe-in-the-Moorie),  they  cannot  resort  to  any  other 
objection  under  the  general  traverse,  especially  as  the 
grounds  of  appeal  traverse  almost  every  other  fact  stated 
on  the  examinations.  [Coleridgey  J. — In  Regina  v.  Bir- 
mingham{f)^  Lord  Denman  lays  down  the  rule,  "that 
if,  besides  the  general  objection,  particular  objections 
are  pointed  out  by  the  grounds  of  appeal,  the  appel- 
lants shall  not  avail  themselves  of  the  general  one  to 
insist  upon  other  defects  which  they  have  not  pointed 


(a)  6  T.  R.  536.  Q.  B.  R.  653. 
\b)  Ibid.  552.  {e)  2  New  Sc68.  Gas.  539 ;  9 

(c)  Ante,  477 ;  where  see  the  Q.  B.  R.  804. 
clauses  of  the  local  Act  set  out.  {f)  2  New  Sess.  Can.  283;  8 

id)  1  New  Sese.  Cae.  105 ;  5  Q.  B.  R.  410. 


MICHAELMAS  VACATION,  18  VICT.  719 

out  f  and  the  reason  for  this  rale  is  stated]    The  re-        i849. 
flpondents  here  might  naturally  expect  that  the  appel-     ^i^^ 

lants,  having  objected  that  a  copy  of  the  order  had  not  _  ,    .•• 
been  sent,  did  not  intend  to  contest  the  existence  of     ^.  Makt, 
the  order.  *""*' 

Ptxhner  and  /.  H.  MiUs,  contrtt. — As  to  the  first 
point,  it  was  desired  to  obtain  an  intimation  of  the 
opinion  of  this  Court  upon  this  question,  which  is  one 
of  considerable  importance  to  the  city  of  Norwich ;  and 
as  that  has  been  given,  the  point  is  abandoned. 

As  to  the  other  point,  it  may  be  admitted,  that  where 
an  examination  sets  up  particular  facts  which  go  to 
constitute  a  particular  settlement,  and  one  of  these 
facts  is  traversed  by  a  specific  ground  of  objection  that 
the  appellants  cannot  resort  to  the  general  traverse,  and 
compel  the  respondents  to  prove  the  others;  but  in  this 
case  the  examinations  set  up  only  evidence  of  settle- 
ments. There  is  no  specific  head  of  settlement;  but  it 
is  stated  that  relief  has  been  given,  and  an  order  made, 
which  has  not  been  appealed  against 

The  respondents  at  the  trial  abandoned  all  evidence 
of  settlement  by  relief,  and  therefore  all  the  grounds  of 
removal  or  appeal  relating  to  this  must  be  taken  to  be 
struck  out,  and  then  the  only  evidence  of  settlement 
which  remained  was  that  of  the  order.  That  is  put  in 
issue,  according  to  the  decision  in  Regina  v.  Beddng- 
ham(a).  There  the  examinations  stated  a  settl^nent 
by  hiring  and  service,  and  also  by  relief;  and  the  appel- 
lants allied,  ''that  the  pauper  was  never  settled  in  their 
parish  by  hiring  and  service,  or  by  any  other  means.'' 
The  respondents  at  the  trial  abandoned  the  settlement 
by  hiring  and  service,  and  yet  they  were  put  to  proof 
of  the  relief;  and  in  Regina  v.  St.  Oiles,  Colchester  (b), 

{a)  1  New  Sess.  Cas.  106.  (b)  Ante,  240. 
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1849.        this  general  traverse  was  held  to  put  in  issue  the  exist- 
TheQmm     ^^^  ^^  ^  Specific  Settlement  allied  in  the  ezamina- 
y-  tion& 

Inhabitants  of  \       /• 

St.  Mabt,  If  the  former  order  was  bad  upon  the  face  of  it,  the 
appellants  might  object  to  it  at  any  distance  of  thnti 
though  they  had  not  appealed  against  it:  Rex  v.  ChUwn- 
colon  (a);  and  the  respondents  ought  to  have  produced  t 
good  and  valid  order.  In  Megina  v.  Widecombe^n^ikB' 
Moor  (b),  which  is  relied  upon  on  the  other  side,  subse* 
quent  settlements  were  set  up  on  the  grounds  of  appeal 
which  fact  is  much  relied  upon  in  the  judgment  of  the 
Court 

Pattbson,  J.(c). — ^The  first  point  was  disposed  of  in 
the  course  of  the  argument.  Upon  the  other,  I  think 
the  sessions  were  right  in  not  calling  upon  the  respon^ 
dents  to  put  in  eyidence  the  order  of  removal  of  Octo^ 
ber,  1839.  The  examinations  do  not  state  any  particn* 
lar  settlement,  nor  any  facts  constituting  any  particn- 
lar  settlement,  but  they  state  a  former  order  of  the  re- 
moval of  the  same  paupers  between  the  Same  parishes, 
made,  and  acted  on,  and  unappealed  against;  and  they 
also  state  relief  given  to  the  husband  of  the  pauper,  and 
to  the  widow  since  his  death,  while  residing  out  of  the 
parish.  None  of  these  statements  constitute  a  settle- 
ment, but  are  only  evidence  of  a  settlement  The 
grounds  of  appeal  do  not  deny  the  existence  of  a  former 
order,  but  only  deny  the  inference  which  would  arise 
from  a  former  order  unappealed  against  Consistently 
with  the  case  of  Regina  v.  Bedmgham,  if  the  appellants 
had  offered  evidence  to  explain  the  order,  the  sessions 
might  have  been  right  in  allowing  them  to  do  sa 
Under  these  grounds  of  appeal,  the  appellants  are  not 

(a)  8  T.  R.  178.  (c)  Lord  Denman^  C.  J.,  w»« 

{h)  1 2  New  Se08.  Oas.  639.  absent  on  account  of  illnen. 
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at  liberty  to  deny  the  fact  of  an  order  being  in  exist-  1849. 

ence;  but  they  might  take  off  the  effect  of  it,  and  shew  j^  Qusbv 

that  it  was  not  binding  on  them.     As,  therefore,  the  j^jj^yj^^  ^f 

fact  of  the  existence  of  a  former  order  was  not  traversed,  St.  Mabt, 

BUNOAT 

it  was  not  necessary  for  the  respondents  to  prove  it  I 
do  not  think  that  the  observations*  of  Lord  Lemna/ny  in 
Jtegina  v.  Birmingham(a)y  apply  here,  for  there  is  no 
ground  of  appeal  specially  pointed  to  the  existence  of 
the  order  unappealed  against 

CoLBBiDQE,  J. — The  examinations  disclose  three 
grounds  of  evidence  of  settlement, — relief  on  two  occa-' 
sions,  and  a  former  order  of  removal  unappealed  against 
At  the  sessions>  evidence  of  settlement  by  relief  was 
abandoned  by  the  respondents,  and  the  question  was, 
whether  the  respondents  ought  to  have  proved  that  for^ 
mer  order;  and  the  sessions  held  that  they  were  not 
called  upon  to  do  so,  and  they  ask  us  if  they  were 
right  To  compel  them  to  do  so,  the  grounds  of  appeal 
must  raise  the  question ;  and  the  appellants  contended 
that  they  did  so  under  the  general  traverse  of  the  setr- 
tlement  I  agree  with  my  brother  PaMesoUy  and  think 
that  the  sessions  were  right;  but  I  lament  that  he  has 
expressed  doubts  as  to  the  rule  laid  down  by  Lord  Len^ 
matiy  in  Regina  v.  Birmingh(mi(b),  which  I  consider  to 
be  very  salutary  and  intelligible  for  the  sessions  to  act 
upon,  and  one  which  ought  not  to  be  frittered  away  by 
nice  distinctions.  Mr.  Palmer  says,  that  he  admits  the 
general  rule,  that,  where  specific  traverses  of  facts  are 
taken,  the  general  traverse  cannot  be  resorted  to;  but 
he  says,  first,  that  at  the  sessions  all  evidence  of  settle- 
ment by  relief  was  abandoned,  and  that,  therefore,  all 
the  grounds  relating  to  this  are  to  be  considered  as 
struck  out;  but  I  think  that  they  are  to  be  construed  as 

(a)  2  New  Sess.  Cas.  283.  (6)  2  New  Sess.  Cas.  283. 
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1849.  when  served,  and  not  as  varied  hj  what  took  place  at  the 
The  Qom  ^^^^^  ^^  ^^en  says,  as  the  examinationB  disclosed 
1  }i  kT'  f  ^^^y  evidence  of  settlements,  and  not  the  settlements 
St.  Mabt^  themselves,  that,  under  the  general  traverse,  the  appel- 
lants might  contest  the  existence  of  the  order.  I  think 
this  distinction  immaterial  If  the  examinations  dis- 
close several  evidences  <^  settlement,  and  the  grounds 
of  appeal  deny  some  of  them,  though  there  may  be  a 
general  denial  of  the  settlement,  it  must  be  taken  to 
admit  all  which  are  not  specifically  denied.  If  this  ruk 
were  not  to  be  adhered  to,  the  denial  of  some  wduld 
operate  as  a  trap,  and  tend  to  mislead  the  other  side. 
The  distinction  urged  in  this  case  is,  that  one  of  the 
evidences  of  settlement  unexplained  would  becondusive^ 
and  therefore,  that  it  was  useless  to  deny  the  other  if  thi^ 
was  admitted;  but  I  do  not  think  so.  This  ofdeat  tiUfjkA 
possibly  not  have  been  good  orginally,  or  it  may  new 
have  been  served,  or  a  subsequent  settlement  may  have 
been  gained;  but  if  I  am  notright  upon  this,  I  stand  u|)od 
the  general  rule  as  laid  down  by  Lord  Denman.  I  am 
glad  to  have  had  this  opportunity  of  expressing  my 
opinion  upon  this  subject,  and  the  more  so,  as  decisions 
on  these  matters  are  about  to  pass  from  us  to  the  ses- 
sions; and  I  hope  that,  in  construing  such  matters,  they 
will  give  the  general  rule  a  broad  and  inflexible  inter- 
pretation. 

Erle,  J. — I  have  had  considerable  doubt  upon  the  ar- 
gument of  this  case,  but  not  sufficient  to  lead  me  to 
differ  from  the  rest  of  the  Court  I  think  that  these 
instruments  are  to  be  construed  so  as  to  give  effect  to 
the  intention  of  the  parties,  as  that  intention  is  to  be 
gathered  from  the  words  used,  taking  those  words  in 
their  natural  and  ordinary  meaning.  I  think  that  the 
framer  of  these  grounds  of  appeal  did  not  intend  to  tra- 
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verse  the  fact  of  the  existence  of  an  order — ^he  traverses  i849. 

relief,  and  denies  the  chargeability  and  inhabitancy;  and  TbToumr 

if  he  had  intended  to  traverse  the  order,  he  would  have  ,      ^• 

.  Iimabitania  of 

denied  it  by  a  specific  ground  of  appeal.  St.  Mabt, 

BUHQAT. 

Orders  confirmed. 


The  Queen  v,  Thomas  Holborow.  JTtw.  28. 

v/N  appeal  against  an  order  of  affiliation,  under  the  The  notioe  of 
hands  and  seals  of  two  of  her  Majesty's  justices  of  the  ^^J^^JSJ^ 
peace  for  the  county  of  Wilts,  dated  October  16,  1848,  ^'^^^  *'• 
whereby  Thomas  Holborow  was  adjudged  to  be  the  pu-  t^jr  Act), 
tative  father  of  a  bastard  child,  of  which  Lucy  Witchell  the  conditions 
had  then  been  lately  delivered,  when  the  appeal  was  ^J^weT^ 
called  on,  the  counsel  for  the  appellant  proposed  to     ifthepro- 

.       •         P®'  '■COOK* 

prove  his  notices ;  when  he  was  met  by  an  objection  niBanoe  is  not 
from  the  counsel  for  the  respondent,  that  the  notice  of  the  sessions' 
recognisance  was  not  sufficient,  inasmuch  as  upon  the  J^^^^J^ 
fstce  of  the  said  notice  it  did  not  appear  that  the  recog^  order, 
nisance  was  conditioned  as  required  by  8  Vict  c.  10, 
8.  3.     The  court  of  quarter  sessions  allowed  the  objec- 
tion, refused  to  allow  the  appeal,  and  the  order  stood 
confirmed,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench.     The  notices  were  as  follows: — 

(A).—"  To  Lucy  WitchelL 

"  As  the  attorney  for  and  on  behalf  of  Thomas  Hol- 
borow, of  Sopsworth,  in  the  county  of  Wilts,  farmer,  I 
hereby  give  you  notice  that  the  said  Thomas  Holborow 
did,  on  the  16th  day  of  October  instant,  enter  into  a 
recognisance  before  a  justice  of  the  peace  acting  in  and 
for  the  county  of  Wilts,  such  justice  of  the  peace  being 
one  of  the  two  justices  of  the  peace  making  the  order 
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1649.        hereinafter  mentioned,  to  try  his  appeal  at  the  general 

llieQtJXDr     q^^rter  sessions  of  the  peace  for  the  county  of  Wilts,  to 

*•  be  holden  at  Devizes  in  the  said  county,  afler  the  pe- 

HOLBOBOW. 

riod  of  fourteen  days  next  after  the  making  of  the  said 
order,  against  an  order  of  affiliation  made  on  the  said 
16th  day  of  October  instant,  whereby  he  was  adjudged 
to  be  the  putative  father  of  a  bastard  child,  of  which 
you  had  then  been  lately  delivered. — ^Dated  this  19th 
of  October,  1848." 

(B).— "  To  Lucy  WitchelL 
"  Take  notice,  that  I,  the  undersigned  Thomas  Hoi- 
borow,  did  on  the  16th  day  of  October  instant,  enter  into 
a  recognisance,  before  George  Heneage  Walker  Hene- 
age,  Esquire,  and  the  Rev.  John  Guthrie,  or  one  of  them, 
being  the  justices  or  a  justice  of  the  peace  acting  in  and 
for  the  county  of  Wilts,  to  try  my  appeal  at  the  general 
quarter  sessions  of  the  peace  for  the  county  of  Wilts,  to 
be  holden  at  Devizes  in  the  said  county,  after  the  pe- 
riod of  fourteen  days  next  after  the  making  of  the  order 
herein  mentioned,  against  an  order  of  affiliation  made 
on  the  said  16th  day  of  October  instant,  whereby  I  wa3 
adjudged  to  be  the  putative  father  of  a  bastard  child, 
of  which  you  had  then  been  lately  delivered. — Dated 
this  19th  October,  1848." 

The  question  for  the  opinion  of  the  Court  is,  are  these 
notices  sufficient,  without  a  further  statement  of  the 
condition  of  the  recognisance?  If  the  Court  should  be 
of  opinion  that  these  notices  are  not  sufficient,  then  the 
order  of  sessions  and  the  order  of  the  justices  are  to  be 
confirmed.  If  the  Court  should  be  of  the  contrary  opin- 
ion, then  the  said  appeal  to  be  sent  back  to  the  court 
of  quarter  sessions  to  be  heard. 

Hodges,  in  support  of  the  order  of  sessions. — By  stat 
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7  &  8  Vict  a  101,  s.  4,  the  putative  father  was  entitled        i849. 
to  appeal,  upon  giving  notice  of  appeal  to  the  woman,    ^^  qceeic 
and  entering  into  a  certain  recognisance;  and  if  the  fa-  *• 

ther  did  not  enter  the  appeal  at  the  sessions,  the  woman 
could  not  get  the  costs,  though  she  had  attended  there 
in  consequence  of  the  notice;  but  by  stat.  8  Vict,  c  10, 
a  8,  he  must  enter  into  a  recognisance  with  certain  con- 
ditions, and  must  forthwith  give  notice  in  writing  to  the 
woman  of  his  having  entered  into  such  recognisance; 
and  it  is  submitted,  that,  in  the  notice  to  the  woman, 
the  recognisance  ought  to  be  set  out,  that  she  may  see 
whether  it  contains  the  proper  conditions. 

Slade,  contr^. — The  statute  only  directs  the  man  to 
give  notice  in  writing  to  the  woman  of  his  having  so 
entered  into  such  recognisance,  but  nothing  is  said  of 
the  condition.  In  the  schedule  No.  9,  giving  the  form 
of  recognisance,  there  is  no  provision  for  binding  the 
man  at  alL  The  intention  of  the  Act  was  only  that  the 
man  should  inform  the  woman  that  he  has  taken  all  the 
steps  necessary  to  enable  him  to  try  his  appeal;  here  it 
might  have  been  proved  that  the  recognisance  contained 
the  condition  required  by  the  Act — [Stopped  by  the 
Court] 

Patteson,  J. — I  think  that  this  notice  was  sufficient, 
and  that  the  sessions  had  no  right  to  confirm  the  order. 
In  the  way  this  case  is  drawn  up,  the  result  of  our  deci- 
sion is,  that  it  is  to  be  sent  back  to  the  sessions.  We 
have  often  refused  to  hear  cases,  where  the  question  sub- 
mitted to  us  is  such  that  the  result  of  our  decision  is 
not  final     This  is  not  to  be  taken  as  a  precedent 

Erle,  J. — I  think  that  the  notice  to  the  mother  was 
sufficient  to  satisfy  the  statute.  The  recognisance  which 

VOL.  III.  £  E  E  N.  S.  C. 
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1849.        would  be  returned  to  the  sessions  would  shew  if  the  ap- 

The  QuBBH     pellant  had  a  locus  standi  in  court;  if  he  had  not,  they 

V*  had  no  right  to  confirm  the  order  and  make  him  pay  the 

HOLBOROW. 

costs. 

Order  of  sessions  quashed,  and  case  sent  back  to  the 
sessions  (a). 

(a)  Coleridgey  J.,  had  left  the  Court. 
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PRINCIPAL     MATTERS. 


AFFIDAVIT. 

Sufficiency  of—^ustioea  not  staJted  to  he 
^tkt  Quorum — See  Evidence,  (2). 

APPEAL. 

{ly.   LtinaUc — Fartiei  to  Appeal — 

Coste. 

An  order  of  two  justices  adjudicat- 
ing the  settlement  of  a  lunatic  pauper 
to  be  in  the  parish  of  S.,  directed  the 
overseers  of  that  parish  to  pay  to  the 
treasurer  of  the  imion  of  M.  the  ex- 
penses whidi  the  parish  of  C,  form- 
ing part  of  the  union  of  M.,  had  in- 
<mrred  in  maintaining  the  pauper.  S. 
Appealed ;  and  the  sessions  quashed  ^ 
the  order,  and  directed  the  overseers 
of  CL  to  pay  to  the  overseers  of  S.  the 
sum  of  62^.  for  and  towards  the  costs 
mud  charges  which  the  overseers  of  S. 
h»d  been  put  to,  in  and  about  the  said 
4^peaL 

On  objection  that  the  order  lor  costs 
could  not  be  made  on  CL,  because  it 
did  not  appear  to  be  a  party  to  the 
appeal: — ffeldj  that  the  order  was 
^Ood,  as  it  was  sufficiently  clear  that 
C.  was  substantially  the  respondent, 
and  therefore  I  liable  to  an  order  for 
«08t8.     Eegijia  v.  Chatham,  235 

(2).  Entry  and  respite  of^-See  Prao- 

TICK,  (1). 


(3).  Power  to  respite — See  Ses- 
sions, (2). 
(4).  Adjournment  of  Judgment  in — 

See  Sessions,  (3). 
(5).    To  Special  Sessions — See  No- 
tice, (1). 
(6).  Notice  of,  hmo  reckoned — High- 
toays — See  Sessions,  (4). 

(7).  Right  of-^See  Sessions,  (5). 

(8).    Sickness  or  Accident  ground  of 
Appeal — ^cc  Order  o/Hemoval,  (2). 

(9).  Notice  of  cannot  be  served  on  Sun- 
day— See  Bastard  (1). 

(10).    When  irremovahiUy  not  ground 
of  Appeal — See  Residence,  (2). 

(11).  By  Overseers  and  Guardians 
against  Lunatic  Order — See  Luna- 
tic, (3). 

(12).  Exemption  from  Rale  should  he 
claimed  hy  Appeal — See  Highways, 
(3). 

ASSAULT. 

None  where  Consent, 

Where  three  boys  were  indicted  for 
a  common  assault  u}>on  a  girl  of  the 
age  of  nine  years,  and  it  was  proved 
that  each  had  had  connexion  with  her, 
but  the  jury  found  that  she  was  an 
assenting  party: — Held,  that  tl^ey 
were  improperly  convicted.  Regina 
V.  Read,  405 

E  E  E  2 
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BASTARD. 


BAIL. 

In  Misdefrtiecmor — See  Jurisdiction 
o/"  Justices,  (5). 

BASTARD. 

(1).  Evidence  of  Mother — Notice  of 

Appeal. 

On  an  appeal  under  8  &  9  Vict, 
c.  10,  s.  6,  against  an  order  for  the 
maintenance  of  a  bastard  child,  the 
mother  is  a  competent  witness  for 
either  party,  and  may  be  called  by  the 
appellant  to  prove  notice  of  appeal  un- 
der 7  &  8  Vict  c.  101,  8.  4. 

Notice  of  appeal  imder  the  7  &  8 
Vict.  c.  101,  8.  4,  (Bastardy  Act),  is 
in  the  nature  of  process,  and  cannot 
be  legally  served  on  a  Sunday.  There- 
fore, where  an  order  in  bastardy  was 
made  at  five  o'clock  in  the  afternoon 
of  Saturday,  and  a  written  notice  of 
appeal  was  served  on  the  mother  at 
nine  o'clock  on  the  Monday  following 
— Held,  that  the  notice  was  in  time, 
as  it  was  given  within  twenty-four 
legal  hours  after  the  order  appealed 
a<;iiinst  had  been  made,  lieyina  v. 
Justices  of  MuUllesea:,  152 

(2).  Form  of  Order. 

An  order  in  bastiirdy  on  a  printed 
fonu  following  the  form  of  the  sche- 
dule annexed  to  tlie  8  &  1)  Viet.  c.  10, 
stated  that  the  putative  father  ai)j)ear- 
ed  in  pursuance  of  the  summons,  but 
did  not  state  that  the  evidenee  on 
whieh  the  order  wa^s  made  was  given 
"in  the  presence  and  hearing"  of  the 
defendant:  those  words  being  struck 
out  of  the  fonn  without  any  reason 
assigned: — Held,  that  the  order  was 
invalid. 

If  the  person,  against  whom  pro- 
ceedings in  bastardy  are  taken,  ap- 
I)ears,  the  witnesses  against  him  ought 
to  be  examined  in  his  presenee,  and  a 
statement  of  that  fact  ought  to  appear  I 
in  the  order,  or  special  reasons  be  sug- 


gested in  it  to  account  for  the  omis- 
sion of  such  statement  Regma  v. 
Duke  of  GrafUniy  157 

(3).  Child  horn  of  Married  Woman, 

Under  the  stat  7  &  8  Vict  c.  101, 
justices  have  jurisdiction  to  make  an 
order  in  bastardy  on  the  putative  father 
of  an  illegitimate  child  bom  of  a  mar- 
ried woman,  although  the  statute  only 
uses  the  words  "  single  woman."  Re- 
tina V.  CoUlngiooody  252 

(4).  Petty  Sessional  Division — Jurih 
diction  of  Justices — Sessions. 

Where  the  caption  of  an  order  in 
bastardy  stated  that  it  was  made  at  a 
petty  session  of  her  Majesty's  justices 
of  the  peace  for  the  county  of  Ac., 
holden  in  and  for  the  petty  sessional 
division  of  H.,  in  the  said  county,  at 
H.  aforesaid,  and  it  appeared  that  Uiere 
was  no  petty  sessional  division  of  H., 
but  that  there  waa  a  petty  sessional 
division  of  L.  B.,  which  included  H. 
and  its  neighbourhood,  and  the  jus- 
tices who  made  the  order  were  resident 
in  H.,  and  that  they  usually  acted  at 
H.,  which  was  one  of  the  places  within 
the  petty  sessional  division  of  L.  B., 
for  divers  townships  in  the  neighbour- 
hood, including  the  place  where  the 
woman  resided  and  the  town  of  H., 
and  the  court  of  quarter  sessions  de- 
cided, that  by  the  words  "  a  petty  ses- 
sion holden  in  and  for  the  petty  ses- 
sional division  of  H.,"  they  understood 
the  petty  session  in  and  for  the  petty 
sessional  division  of  L.  B.,  holden  at 
H.,  and  confirmed  the  order: — 

Held,  1,  that  the  description  of  the 
petty  sessional  division  in  the  caption 
was  incorrect,  and  that  the  order  was 
bad. 

Held,  2,  that  no  justices  could  have 
jurisdictit)U  originally  but  th(.>se  who 
acted  for  the  petty  sessional  di^^sion 
in  which  the  woman  who  applies  for 
the  summons  resides. 


INDEX 


TO  THB 


PRINCIPAL     MATTERS. 


AFFIDAVIT. 

Sujfficiency  of—^usUoea  not  stated  to  be 
o/tke  Quorum — See  Eyidencb,  (2). 

APPEAL. 

{ly.   LtmaUc — Partiei  to  Appeal — 

Caste, 

An  order  of  two  justices  adjudicat- 
ing the  settlement  of  a  lunatic  pauper 
to  be  in  the  parish  of  S.,  directed  the 
overseers  of  that  parish  to  pay  to  the 
treasurer  of  the  imion  of  M.  the  ex- 
penses whidi  the  parish  of  C,  form- 
ing part  of  the  union  of  M.,  had  in- 
curred in  maintaining  the  pauper.  S. 
Appealed ;  and  the  sessions  quashed  ^ 
the  order,  and  directed  the  overseers 
of  CL  to  pay  to  the  overseers  of  S.  the 
turn  of  62^.  for  and  towards  the  costs 
ejkd  charges  which  the  overseers  of  S. 
Ikad  been  put  to,  in  and  about  the  said 
4^peaL 

On  objection  that  the  order  lor  costs 
could  not  be  made  on  CL,  because  it 
did  not  appear  to  be  a  "partj  to  the 
appeal: — Held,  that  the  order  was 
good,  as  it  was  sufficiently  clear  that 
C.  was  substantially  the  respondent, 
and  therefore  I  liable  to  an  order  for 
costi.     Begina  v«  Chatham,  235 

(2).  Entry  and  respite  of— See  Prao- 

TICK,  (1). 


(3).  FoiDer  to  respite — See  Ses- 
sions, ^2). 
(4).  Adjournment  oj  Judgmml  in — 

See  Sessions,  (3). 
(5).    To  Special  Sessions — See  No- 
tice, (1). 
(6).  Notice  of,  hoto  reckoned — High- 
ways — See  Sessions,  (4). 

(7).  Right  of— See  Sessions,  (5). 

(8).    Sickness  or  Accident  ground  of 
Appeal — aScc  Order  ©/"Removal,  (2). 

(9).  Notice  qfcatmot  be  served  on  Sun- 
day— See  Bastard  (1). 

(10).    When  irremovabilty  not  ground 
of  Appeal — See  Residence,  (2). 

(11).  By  Overseers  and  Guardians 
against  Lunatic  Order — See  Luna- 
tic, (3). 

(12).  Exemption  from  Rate  should  be 
daimed  6y  Appeal — See  Highways, 
(3). 

ASSAULT. 

None  where  Consent, 

Where  three  boys  were  indicted  for 
a  common  assault  upon  a  girl  of  the 
age  of  nine  years,  and  it  was  proved 
that  each  had  had  connexion  with  her, 
but  the  jury  found  that  she  was  an 
assenting  party: — Ileldf  that  tl^ey 
were  improperly  convicted.  Regina 
V.  Read,  405 

E  E  E  2 
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BASTARD, 


BAIL. 

In  MiadeTtieanor — See  Jurisdiction 
o/"  Justices,  (5). 

BASTARD. 

(1).  Evidence  of  Mother — Notice  of 

Appeal, 

On  an  appeal  under  8  &  9  Vict. 
c.  10,  s.  6,  against  an  order  for  the 
maintenance  of  a  bastard  child,  the 
mother  is  a  competent  witness  for 
either  party,  and  may  be  called  by  the 
appellant  to  prove  notice  of  appecd  un- 
der 7  &  8  Vict  c.  101,  8.  4. 

Notice  of  appeal  under  the  7  &  8 
Vict.  c.  101,  B.  4,  (Bastardy  Act),  is 
in  the  nature  of  process,  and  cannot 
be  legally  served  on  a  Sunday.  There- 
fore, where  an  order  in  bastardy  was 
made  at  five  o'clock  in  the  afternoon 
of  Saturday,  and  a  written  notice  of 
appeal  was  served  on  the  mother  at 
nine  o'clock  on  the  Monday  following 
— Ueld,  that  the  notice  was  in  time, 
as  it  was  given  within  twenty-four 
legal  hours  after  the  order  appealed 
a«^aiiist  had  been  made.  Reyiiui  v. 
JustiiXJS  of  Midillesex,  152 

(2).  Form  of  Order. 

An  order  in  bastardy  on  a  printed 
fonu  following  the  form  of  the  sche- 
dule annexed  to  the  8  &  9  Vict.  c.  10, 
stated  that  the  putative  father  appear- 
ed ill  pursuance  of  the  summons,  but 
did  not  state  that  the  evidence  on 
which  the  order  was  made  was  given 
"in  the  presence  and  hearing"  of  the 
defendant:  those  words  being  stnick 
out  of  the  fonn  without  any  reason 
assigned: — Held,  that  the  order  was 
invalid. 

If  the  person,  against  whom  pro- 
ceedings in  bastardy  are  taken,  ap- 
pears, the  witnesses  against  him  ought 
to  be  examined  in  his  presence,  and  a 
statement  of  that  fact  ought  to  appear 
in  the  order,  or  special  reasons  be  sug- 


gested in  it  to  account  for  the  omis- 
sion of  such  statement  Eegina  v. 
Duke  of  GrafUniy  157 

(3).  Child  horn  of  Maaried  WomauL 

Under  the  stat.  7  &  8  Vict.  c.  101, 
justices  have  jurisdiction  to  make  an 
order  in  bastardy  on  the  putative  father 
of  an  illegitimate  child  bom  of  a  mar- 
ried woman,  although  the  statute  only 
uses  the  words  "  single  woman.*'  Ei- 
ffina  V.  CoUingiooodf  252 

(4).  Petty  Sessiancd  Division — JuriM- 
diction  of  Justices — Sessions. 

Where  the  caption  of  an  order  in 
bastardy  stated  that  it  was  made  at  a 
petty  session  of  her  Majesty's  justices 
of  the  peace  for  the  county  of  &c., 
holden  in  and  for  the  petty  sessional 
division  of  H.,  in  the  said  county,  at 
H.  aforesaid,  and  it  appeared  that  Uiere 
was  no  petty  sessional  division  of  H., 
but  that  there  was  a  petty  sessional 
division  of  L.  B.,  which  included  H. 
and  its  neighbourhood,  and  the  jus- 
tices who  made  the  order  were  resident 
in  H.,  and  that  they  usually  acted  at 
H.,  which  was  one  of  the  places  within 
the  petty  sessional  division  of  L.  B., 
for  divers  townships  in  the  neighbour- 
hood, including  the  place  where  the 
woman  resided  and  the  town  of  H., 
and  the  court  of  quarter  sessions  de- 
cided, that  by  the  words  "  a  petty  ses- 
sion holden  in  and  for  the  petty  ses- 
sional division  of  IL,"  they  understood 
the  i)etty  session  in  and  for  the  j>etty 
sessional  di^nsiou  of  L.  B.,  holden  at 
H.,  and  confirmed  the  order : — 

Jleld,  1,  that  the  description  of  the 
petty  sessional  division  in  the  caption 
was  incorrect,  and  that  the  order  was 
bad. 

Heldj  2,  that  no  justices  could  have 
jurisdiction  originally  but  those  who 
acted  for  the  petty  sessional  di>'ision 
in  which  the  woman  who  applies  for 
the  summons  resides. 


BASTARD. 

Hdd,  3,  that  tbe  court  of  quarter 
seasiona  waa  rif^Lt  io  takiog  judicial 
notice  of  the  petty  aewiona)  (UviBioii. 
Begina  v.  WhiUlea,  397 

(5).  Secmul  Application  by  Wmnan — 
Seaeiona — Evidence. 
Where  a  womaa,  on  tbe  19th  June, 
1847,  ajiplied  to  a  petty  aessiona  at 
"W.,  in  tlie  county  of  O.,  while  reaiOent 
therein,  for  an  order  on  the  putative 
fktlier  of  a  child,  which  was  bom  on 
the  22nd  March,  1847,  and  the  appli- 
cation was  diBmiaaed  for  a  defect  in 
the  evidence;  and,  on  the  19th  Feb- 
ruary, 1S48,  having  removed  to  the 
county  of  B.,  made  another  applica- 
tion against  tbe  some  peraon  to  a  jwtty 
seaaiona  there,  and  the  juaticee  made 
an  order  ujwn  the  putative  father,  who 
Appealed  to  tbe  quarter  eessions,  by 
whom  the  order  was  confirmed  with- 
out hearing  the  evidence  of  tlie  wo- 

Neld,  that,  though  a  diamigBal  of 
the  fint  application  upon  tbe  merita   I 
would  have  been  an  answer  to  the  se- 
cond, provided  it  was  made  out  by 
evidence,  yet  that  the  second  petty    ' 
aeaaiona,  and  the  court  of  quarter  sea-    ' 
aiona,   having  a  general  jurisdiction    i 
over  tbe   aubject-matter,   and  being 
bound  to  hear  and  decide  upon  the    ' 
evidence,  their  decision  was  final,  and    i 
would  not  be  reviewed  by  this  Court. 

/^eW,  also,  that,  under  8  Vict  c.  10,   | 
the  woman  need  not  be  eiamined  on 
the  trial  of  an  a[ipeal  against  an  order 
in  bastardy;  but  that,  if  she  be  ten-    i 
dered  is  evidence,  sbe  must  be  eorro-   , 
borated  in  some  material  particular  by 
other  testimony.     Itrtfina  v.  JuMices 
t^  Bvekinghamuiltire,  600 

(6).  Supergedeaa — hulidmcnt/or  Dis- 
obedience of  Order. 
Under  tbe  stat.  7  4  8  Vict.  e.  101, 
an  order  in  Imstardy,  invalid  on  tlie 
face  of  it,  was  made  and  afterwards 
Buperseded  by  the  same  magiatrates, 


BRIDGE. 
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and  upon  a  fresh  application,  a  second 
order  was  made,  against  which  there 
was  no  appeal : — 

Held,  that  the  second  order  was 
valid,  and  an  indictment  fur  disobe- 
dience to  such  order  was  upheld.  He- 
ffina  V.  Sriubt/,  fiOl 


An  order  in  bastardy  cannot  be 
made  in  re(<i)ect  of  an  illegitimate 
child  bom  abroad  of  a  foreign  woman. 
Kegina  v.  Blane,  59? 

(8).  Pouvr  ofJiistiees  to  eniertain  Se- 
cond ApplietUion/or  Order  in  Baa- 
lanli/. 

Where  a  woman  made  an  applica- 
tion for  an  order  in  bastardy,  under 
stat  7  i  8  Vict  c.  101,  to  justices  at 
petty  sessions,  and  they,  after  ha\ing 
beard  the  evidence  on  her  behalf,  di»> 
missed  the  complaint,  on  the  ground 
that  ber  evidence  had  not  been  corro- 
borated in  any  material  particular: — 
ffeld,  that  she  was  not  barred  from 
making  a  second  application  within 
the  time  limited  by  the  statute.  Jones 
V.  Madum,  629 

(9).  Notice  of  Seeognimnee  need  not 
ebUe  Condition  t^  Jlecoffniaanee. 

Tbe  notice  of  recognisance  under 
stat  8  Viet,  a  10,  s.  3,  (Bastardy  Act), 
need  not  state  the  conditions  of  the 
recognisance. 

If  the  proper  recognisance  IB  not  en- 
tered into,  the  sessions  liavo  no  power 
to  confinu  the  order.  Beifina  v.  ffol- 
borow,  723 


BRIDGE. 

(1).  PrfsfTilment  of  Cmmty  Uridge — 

ike  Jurisdiction  o/"  Juhticks,  (4). 

(2).  Wlien  not  exempt  from  Iligkway 

Rate — See  Uighwatb  (2). 


CAPTION  OF  EXAMTNATIONa 


CAFTION  OP  DEPOSITION. 

Iitdietment/oT  FaUe  Preiavxt — Suji- 
cieney  of  Caption  of  Deposition. 
Where,  upon  the  triul  of  a  prisoner 
for  obtaining  a  promissory  noU  by 
&lse  pretences,  it  appeared  that  the 
prosecutrix  waa  absent  through  i]l- 
ne«8,  and  her  deposition,  proved  to 
have  been  regularly  taken  before  a 
magistrate,  waa  offered  in  evidence 
and  received,  and  the  caption  of  the 
deposition  stated  thai  it  had  been 
token  in  the  presence  of  the  prisoner, 
"  who  is  now  charged  before  me  for 
obtaining  money  and  other  valuable 
securides  for  money  from  the  prose- 
cutrix "—iTeW,  that  the  caption  suf- 
fidently  described  the  charge  agMnst 
the  priaoner,  and  that  the  deposition 
was  properly  received  in  evidence. 
Begina  v.  iMiigridge,  6^5 

CAPTION  OF  EXAMINATIONa 


It  is  not  necessary  that  each  exa- 
mination on  which  an  order  of  re- 
moval is  founded,  should  contain  a 
separate  heading.  It  is  sufficient  if 
the  headino  of  the  5rst  contain  the 
names  of  idl  the  witnesses,  and  the 
statement  of  each  witness  refers  to 
Buch  heading.  Eegina  v.  St.  Midia^t, 
Coventiy,  260 

(2).  SUOettumt  of  Complaint. 
Wliere  the  caption  of  an  examina- 
tion only  stated  that  it  was  talien 
upon  the  complaint  of  the  overseers 
touching  the  chargcability  and  settle- 
ment of  the  pauper  : — Held  insuffi- 
cient, Erie,  J.,  dissentiente.  Regina 
T.  Adiwdl,  278 

(3).    tttateaiejit  of  V<»iipiaint. 

The  captjon  of  extnninatAona  ought 

to  state  nut  only  that  they  wefe  taken 


upon  the  compliunt  of  thf 
but  also  the  subject-mat 
oomplunt     Segma  t.  She 

(4).  Con^iaini,  tuffia. 
Where  the  caption  of  »i 
tiou  only  stated  that  it  wt 
the  comphunt  of  the  oven 
ing  the  place  of  rcndence, 
lity,  and  the  last  place  of 
ment  of  the  pauper; — H 
j  dent.     Aijrtna  v.  Oomiena 

I  (5). Jurat — EiatmiTMtiona 
of  Appeal 

I  Where  it  appeared  Iro 
tiou  of  an  examination,  tl 

I  mination  had  been  taken  i 
plaint  of  the  removing  pi 
two  justices  who  were  nan 
examination  was  signed  I 
sons  bearing  the  same  nat 
in  the  caption,  but  the  wc 
us"  in  the  jurat  were  umi 
Beld,  that  it  suffideni 
that  the  oath  was  adminis 
examinsnt  in  the  presenct 
tices  who  took  the  examii 

The  examination  set 
settlement,  and  then  proc 
out  a  derivative  settlemcn 
respondents  &iled  to   pi 

Held,  that  the  birtb  ael 
being  traversed  by  the  a 
must  be  taken  to  be  adn 
ffina  V.  ElUaMsn, 

(6).  Stiffiei^dh/  thtm  Jtn 
Jtutiea. 
The  caption    of  an    i 

stated,  that    the   examin 

taken  before  two  justJcea  ii 
I  West  Riding,  at  Pontefrw 
!  complaint  of  the  oretseeis, 
I  the  said  pauper  hath  com 

and  is  now  inhabiting,  &( 
I      Hdd,  that  it  suScieM 

on  the  &oe  of  the  c^ttioo. 


CHURCH-RATE. 


CONSTABLE. 
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amination  and  complaint  were  taken 
at  the  same  time.     Regina  v.  GooU, 

668,  n. 
CERTIFICATE-MAN. 

Power  to  gain  Settlement — See  Exam- 
ination AND  Grounps  op  Ap- 
peal, (1). 

CERTIORARI. 

Order  by  Clergyman  sending  LwnaJtic 
to  an  Asylum  not  removable  by  Cer- 
tiorari— See  Lunatic,  (6). 

CHARGEABILITY. 

(1).  NoUee  of,  how  signed. 

Notice  of  chargeability  under  the  4 
dc  5  Will.  4,  c.  76,  8.  79,  was  signed  by 
three  persons,  describing  themselves 
"  Overseers  of  the  poor  of  the  said  pa- 
rish of  M.  :** — Heldfth&t  those  who  had 
signecl  the  notice  might  be  presumed 
to  be  a  majority  of  the  parish  officers, 
and,  as  such,  competent  to  sign,  with- 
out stating  themselves  to  be  a  ma- 
jority.    Regvna  v.  Coleme,  143 

(2).  P<mi^cula/rity  of  Notice, 

The  notice  of  chargeability  should 
state  the  names  of  the  paupers ;  and 
such  a  notice  stating  "  that  the  per- 
sons named  in  the  order  hereunto  an- 
nexed "  had  become  chargeable,  writ- 
ten on  one  side  of  a  piece  of  paper,  on 
the  other  side  of  which  was  the  copy 
order  of  removal  referred  to  in  the  no- 
tice, and  which  contained  the  names 
of  the  paupers,  is  insufficient  Regina 
V.  Chmiersal,  284 

(3).  Sufficiency  of,  under  Local  Act — 
See  Examinations  and  Grounds 
OF  Appeal,  (9). 

CHURCH-RATE. 

(1).  For  wJuU  Expenses  applicable — 
Mandamus. 

A  chupch-rate  made  pursuant  to  a 


resolution  of  a  vestry  was  stated,  in 
the  heading  of  the  rate,  to  be  made 
'^  for  and  towards  the  repairs  of  the 
church,  and  other  incidental  charges 
of  the  said  parish:" — Held,  that  Qie 
rate  was  bad,  because  it  appeared  to 
be  made  not  exclusively  to  defray  ex- 
penses to  which  a  church-rate  is  ap- 
plicable. 

Although,  by  the  53  Geo.  3,  c.  127, 
s.  7,  if  any  person  refuse  to  pay  a 
church-rate  duly  assessed  upon  him, 
the  validity  of  which  has  not  been 
questioned  in  any  ecclesiastical  court, 
a  magistrate  may  grant  a  warrant  to 
bring  such  person  before  two  justices, 
who  may  examine  into  the  complaint^ 
and  order  payment,  kc,  this  Court 
will  not  compel  by  mandamus  a  ma- 
gistrate to  issue  his  warrant  where  the 
rate  is  manifestly  bad.  Regina  y. 
Wi/Jcinson,  180 

COMMITMENT,  WARRANT  OF. 
See  CoNVicmoN. 

COMPLAINT. 

(1).  Statement  o/,in  Caption — See  Cap- 
tion OF  Examinations,  (2). 

(2).  Subject-matter  must  be  stcUed — 
See  Caption  of  Examinations,  (3). 

(3).  Statement  of,  in  Caption,  insuffi- 
cient— See  Caption  of  Examina- 
tion, (4). 

CONSTABLE. 

Qualificalion  of  Deputy, 

A  deputy  parish  constable,  nomi- 
nated by  his  principal,  and  approved 
of  by  the  justices  at  special  sessions, 
may  be  sworn  in  and  act  as  such  de- 
puty, although  his  name  is  not  con- 
tained in  the  list  made  out  by  the  in- 
habitants in  vestry  assembled,  and  re- 
turned to-  the  justices  as  the  list  of 
persons  qualified  to  serve  such  office^ 
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CONVICTION. 


pursuant  to  the  stat  5  &  6  Vict.  c. 
109.     Hegina  v.  Booth,  303 

CONVICTION. 

(1).  Warrant  of  CofninUmerU — Juris- 
diction of  Justices — Masters  and  Ser- 
vamts  Act. 

In  proceedings  under  the  4  Oeo.  4, 
c.  34,  (Artificers  Act),  it  is  not  coin- 
pent  to  magistrates  who  have  com- 
mitted an  offender  to  prison  by  a  war- 
rant, afterwards  to  draw  up  a  convic- 
tion to  be  returned  to  the  sessions; 
a  warrant  of  conmiitment  being  the 
only  instrument  authorised  by  the  act. 

SenMsy  that  such  a  warrant  is  in 
the  nature  of  an  order. 

A  warrant  of  commitment  under 
the  above  act  stated  that  W.  L.,  "  ser- 
vant to  J.  W."  and  others  "  as  a  col- 
lier, hath  in  his  service  with  the  said 
J.W.,  &c.,been  guilty  of  divers  misde- 
meanors towards  his  said  masters,  and 
hath  absented  himself  from  the  service 
of  the  said  J.  W.,  &c.,  before  the  term 
of  his  contract  with  them  was  com- 
pleted, contrary  to  the  form  of  the  sta- 
tute," &c.  The  person  committed  to 
prison  under  this  warrant  was  dis- 
charged by  habeas  corpus,  and  brought 
an  action  for  false  imprisonment 
against  the  committing  magistrate: — 
Hddy  that  the  warrant  was  bad,  and 
no  answer  to  the  action,  because  it  did 
not  state  either  that  the  contract  was 
in  writing,  or  that  the  service  had  been 
entered  upon,  one  of  those  two  cir- 
cumstances being  essential  to  give  the 
magistrate  jurisdiction  to  commit; 
and  that  he  coukl  not  protect  himself 
by  a  conviction  dra^vn  up  after  the 
discharge  of  the  prisoner  by  habeas 
corpus,  supplying  the  defects  in  the 
commitment.    Lindsay  v.  Leigh,     99 

(2).  'Forcihle  Entry — Jurisdictian  of 

Justices. 

In  order  to  justify  a  conviction  by 
usticetf  under  stats.  15  Rich.  2,  c.  2, 


and  8  Hen.  6,  c  9,  it  must  be  proved 
before  them  that  Uiere  was  as  well  tn 
unlawful  entry  on  the  premises,  as  a 
forcible  detainer. 

Where  a  conviction  stated  that  jii&- 
tices  had  convicted  Q.  A.  of  forcible 
detainer  upon  their  own  view,  and  that 
afterwards  a  complaint  was  made  to 
the  justices  that  die  said  G.  A.  forci- 
bly entered  the  premises,  and  that  no- 
tice of  such  complaint  was  given  to 
the  said  G.  A.,  who  received  the  said 
notice  but  said  nothing,  and  then  went 
on  to  allege  that  the  justices  received 
evidence  on  oath  of  tlie  unlawful  en- 
try:— Held,  that  the  conviction  was 
bad,  for  not  shewing  that  G.  A.  had 
been  summoned  to  answer  the  charge 
of  the  unlawful  entry,  or  that  he  had 
had  any  opportunity  afforded  him  of 
defending  himself  agunstsuch  charge. 
Attwood  V.  Jdiffe,  116 

(3).  Trespass — AssauU — Penalty,  to 
ujhom  to  be  paid. 

By  Stat  9  Geo.  4,  c.  31,  s.  27,  it  is 
enacted,  that,  in  cases  of  assault  against 
the  person,  it  shall  be  lawful  for  two 
justices  *^  to  hear  and  determine  such 
offence,  and  the  offender,  ui)on  convic- 
tion tliereof  before  them,  shall  forfeit 
and  pay  such  fine  as  shall  appear  to 
them  to  be  meet,  not  exceeding,  to- 
gether with  the  costs  (if  ordered),  the 
sum  of  51. ,  which  fine  sfudl  he  paid  to 
some  one  of  the  overseers  of  the  poor,  or 
to  some  other  officer  of  the  parish,  foim- 
sldp,  or  place  in  which  the  offence  shall 
have  been  committed,  to  be  by  such 
overseer  or  officer  paid  over  to  the  use 
of  the  general  county  rat<5  of  the  county, 
riding,  or  division  in  which  such  pa- 
rish (fee  shall  be  situate." 

Sect.  36  enacts  that  no  conviction 
under  this  act  shall  be  quashed  for  want 
of  form. 

A  conviction  under  sect,  27  ordered 
the  penalty  to  be  jmid  to  the  treasurer 
of  the  county  in  which  the  offence  was 
committed : — Udd,ihaX  the  conviction 
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vas  bad  in  this  respect,  Bad  no  defence 
to  an  action  of  tre8i>as3  against  the  con- 
victing justices.  Chaddock  v.  WU- 
braham,  22G 

(4).  Mtuten  andStrwMUa  Aet — Infant 
— Agreement  void. 

An  agreement  in  writing  was  en- 
tered into  by  an  infant  tn  serve  a  mas- 
ter, and  no  one  else,  for  twelve  montba. 
The  infant  entered  into  the  service  nn- 
dcr  the  agreement.  By  tbetenns  of  the 
Agreement  the  master  was  authorised  to 
■top  the  w^es  of  the  infant  at  any  time 
during  whi<^  the  master'sstcam-cngine 
should  for  any  reason  stop  working, 
but  the  mast^  was  not  compelled  to 
provide  employment  fur  the  infant  dur- 
ing such  time ; — Held,  that  the  agree- 
ment was  inequitable  and  void,  and  the 
Court  quashed  a  conviction  of  the  in- 
fknt  under  the  4  Geo.  i,  c.  34,  for  ab- 
senting himself  without  leave.  Re- 
gma  V.  Lord,  246 

(5).  Vaiidity  under  B»r  Aot — OoiU. 
A  conviction  under  the  11  Geo.  4 
&  I  Will.  4,  e,  64,  83.  13,  15,  (for  the 
general  sale  of  beer,  4c.),  amended  by 
the  4  i  5  Will  4,  c.  83,  and  the  3  i  4 
Viet  c.  61,  all^d,  that,  on  ic,  J.  W., 
of  the  parish  of  Ashford,  in  the  county 
«f  K.,  was  duly  convicted  before  &c., 
justices  4c.,  acting  in  petty  scxsiona  in 
«nd  for  the  division  of  Ashford  in  the 
Mid  county,  for  that  he,  the  siud  J,  W., 
being  such  seller  of  lieer,  4c.,  and  b- 
censcd  4c.,  did,  on  4c.,  permit  drunk- 
enness and  othei'  disorderly  conduct  in 
the  house  and  jireniises  mcnti<inc<l  in 
such  license,  and  situate  in  the  siud 
parish  of  Ashford,  in  the  county  uf  K. 
aforesaid,  against  the  tenor  uf  such  li- 
cense 4c.,  and  contrary  to  the  form  of 
the  said  statutes;  whereby  the  said  J. 
W.  has  forfeited  the  sum  of  1(1/.  Ac, 
tliis  being  adjudged  to  l>c  his  second 
offence,  4c. ;  and  we  the  said  justices 
<ln  hereby  award  one  niuiety  of  the  said 
penalty  of  10/.,after  deducting  the  coats 


attending  this  conviction,  to  the  use  of 
J.  C,  of  4c.,  police  constable,  the  pro- 
secutor herein,  and  the  otiier  moiety, 
being  the  remainder  of  the  said  pe- 
nalty, after  deducting  the  costs  as 
aforesud,  to  be  paid  to  the  treasurer 
of  tbe  county  of  K.  -.—HM,  that  if  it 
were  neccssary,in  order  to  ^ve  tbeju»> 
tices  jurisdiction  that  the  house  of  the 
plaintiff  should  lie  situate  within  the 
sessional  division  for  which  they  acted, 
that  such  fact  did  sufficiently  appear 
on  the  face  of  the  conviction. 

Mdd  also,  that  the  conviction  need 
not  notice  tliat  the  prosecution  WM 
within  three  months  after  the  offence 
was  committed,  that  being  matter  of 
defence,  and  the  form  given  in  the  sta- 
tute not  requiring  such  statement. 

Hdd  al.so,  that  the  offence  was  pro- 
perly stated  to  be  contrary  to  the  form 
of  the  statutes. 

Ilthl  also,  tliat  the  chai^  of  per- 
mitting druukeuneus  and  other  disor- 
derly conduct  was  not  double,  and  that 
it  was  sufficiently  certain  without  giv- 
ing tl)e  names  of  tbe  persons  dmnk, 
or  alleging  them  to  be  unknown. 

HddtAsit,  that  the  allegation  agunrt 
the  tenor  of  the  license  was  sufficient, 
and  tliat  the  license  need  not  be  set 

Ihhl  also,  tliat  there  was  a  good 

adjudication  as  to  costs.    fTm^v.  T<ke, 

290 

(6).  Tivfipnna — Two  CoTtPictions  jfiven 
I        in   Jiridence —  Malicious    Trapa$$ 

Act. 

Where  a  woman  was  committed  to 
prison  by  a  warrant  of  commitment^ 
dated  30th  February,  1847,  and  wu 
brought  np  by  balieas  corpus  on  the 
ITth  March,  but  remanded,  and  one 
conviction  was  filed  at  the  next  Easter 
and  another  at  the  Midsnm- 
fullowing: — 

Held,  that,  in  an  action  of  trespass 
and  &lse  imprisonment  brought  by  her 
against  the  justices,  tliey  might  give 
in  evidence  the  conviction  which  was 
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filed  at  the  Mideunimer  seasionB,  as 
well  as  that  filed  at  the  Easter  sesaiona. 

Hdd,  also,  that  the  7  &  8  Geo.  4,  o. 
30,  B.  24,  does  not  apply  to  any  caae 
where  tbe  dama^^  done  amoimta  to 
more  than  one  shilling,  hut  that  such 
cases  are  within  seat  19  or  sect.  20; 
and  that  the  commitment  and  both  con- 
victions' were  bad,  for  not  stating  the 
amouit  of  the  damage  done, 

SembU,  that  sect.  24  does  not  apply 
to  damage  done  to  trees.  Charter  v. 
Greame,  382 

(7);  A^udfftfy  to  tfie  SlwA  until  Pce^- 
rnent  of  Costt,  bad. 

Where  a  convictJon,  under  29  Car.    , 
2,  c.   7,  adjudged  a  man  to  pay  5s. 
penalty  and  12«.  for  costs,  and  in  de-    j 
&ult  of  payment,  that  the  same  should   j 
be  levied  by  distress,  and  in  default  of  | 
sufficient  distress,  that  he  be  publicly 
set  in  the  stocks  by  the  space  of  two 
hours,  unless  the  said  several  sums, 
and  M  coata  of  the  distress,  be  sooner 
paid: — 

Hdd,  that  the  conviction  was  had, 
for  adjudging  him  to  the  stocks  for 
two  hours  unless  the  costs  were  soi)ner 
pfdd,  as  puttjng  in  the  stocks  was  not 
a  mode  of  recovering  the  penalty  un- 
der the  Stat,  of  Car.  2,  and  therefore 
that  it  was  not  aidcil  by  the  st«t.  II 
&  12  Vict.  c.  43.  Keyuiav.  Barton, 
470 


Where  a  person  had  been  convicted 
under  stat.  7  is  8  Geo.  4,  c.  29,  a.  Zi, 
and  committed  to  jirison  by  justices 
of  the  peace,  and  they  had  drawn  up 
kwoconvictioni*,  one  of  which  had  liceu 
returned  to  the  sessions,  hut  the  other 


HeUl,  that  in  an  action  of  tre-sjiaxH 
andfalseimpHsonmcntbroughtagainst 
them  by.such  person,  they  might  rely 
on  both  the  convictions. 

The  first  conviction  negatived  that 
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I  the  water  ran  through  land  adjoining 
or  belonging  to  the  dwelling-house  of 
!  the  complainant: — 

Htld  sufficient,  and  that  it  need  not 
j  negative  that  the  water  ran  through 
I  land  adjoining  or  belon^png  to  the 
j  dwelling-house  of  any  other  person, 
I  being  the  owner,  or  having  the  right 
of  fishing  therein. 

Where  a  complainant  had  a  right  of 
fishery  under  a  lease  from  the  mayor, 
aldermen,  and  burgesses  of  tlieborough 
of  Cambridge,  under  tfie  corporate 
seal,  in  which  was  contained  a  proviso, 
that  the  mayor,  aldermen,  and  coun- 
cillors for  the  time  being  might  fis&  at 
their  free  will  and  pleasure,  but  the 
lease  had  not  been  executed,  nor  any 
counterpart,  by  the  lessee: — 

Hdd,  that  the  justices,  one  of  whom 
was  mayor,  and  the  otJier  an  aldennair 
of  the  borough,  were  not  disqu^ified 
from  hearing  and  deciding  the  com- 
plaint by  reason  of  any  interest  in  the 
matter.     FvUer  v.  Brovm,,  605 

(9).  When  frmididmdy  obtain^,  let 
aguk — See  Practice,  (3).- 

COSTS. 
(I).   When  U}  be  agtvrtained — Stc  Ses- 

SIGNS,  (3). 

(2).  0/  Mw>dcmua—See  Maxd.*- 

MUS,  (1). 

(3).  Jndvded  in  Ditlreae  Warraml/ur 
Poor-mi',  bad — i'eeDiSTREs* War- 
rant, {!). 

(4).  Good  Adjitdmdion  of  jiiuit^r  Brer 
Ad — See  Contiction,  (S). 

(5).  Conoiction  adjvdicaiiiig  Punish- 
ment litl  Costa  paul,  bad — See  Co\- 
VICTION,  (7). 

(6).  0/  aetuling  Lunnlie  neglected  by 
his  Friemlsto  Atifium — See  LfXA- 

TIC,   (-). 

DISTRESS  WARRANT. 
(1).    TreKprm—Poor  RaU—CotU — 


DISTRESS  WARRANT. 


EVIDENCK 


735 


Backing  of  WarrofrU — Dcnnagi 
Ihma/nd  of  Warra/nt, 

A.  being  indebted  in  17/.  198,  Gd. 
for  poor-rate,  application  was  made  to 
B.  and  C,  two  justices  of  Sussex,  who 
issued  a  warrant  to  levy  that  sum  and 
6«.  for  costs,  making  in  all  18/.  ds.  6d, 
Ko  goods  being  found  in  Sussex,  and 
A.  having  removed  to  London,  B.  and 
D.  issued  their  warrant  reciting  the 
former  warrant,  and  the  fact  that  it 
was  impossible  to  levy  the  **  said  sum," 
and  commanding  E.,  the  constable  of 
Sussex,  to  apprenend  A.  and  tltke  him 
to  Petworth  gaol,  there  to  remain, 
without  bail  or  mainprise,  till  he 
should  pay  the  ssdd  sum.  This  war- 
rant was  backed'  by  the  Lord  Mkyor, 
and  A.,  being  tKeneupon  taken  by  K 
In  London,  was  detained  till  he  paid 
tiie  sum  of  18/.  58.  6df.  While  he  was 
ill"  custody  the  clerk  of  his  attbmey  re- 
quested a  copy  of  the  warrant,  and  af- 
ter some  demur  he  obtained  it.  After 
the  diftchfirge  of  A^  the  clerk  served 
on  E.  a  formal  written  demand  for  a 
copy  of  the  warrant,  which  was  signed 
by  Uie  attorney  of  A.,  but  no  copy  was 
given. 

In  an  action  of  trespass  against  B., 
D.)  and  E.  jointly :«—i/<6/c/,  1st,  that 
the  warrant  was  bad  in  respect  of  the 
oosts,  and  was  therefore  bad  in  toto^ 
being  indivisible. 

2nd,  that  B.  and  D.  were  liable  on 
it  after  it  was  backed;  the  act  of  back- 
ing being  purely  ministerial 

drd,  t£at  the  damages  could  not  be 
reduced  to  the  amount  of  the  costs 
merely,  but  that  the  plaintiff  was  en^- 
titled  to  recover  tiie  rate,  which,  though 
a  just  debt)  had  been  extorted  from 
him  by  illegal  means. 

4th,  that  the  formal  written  demand 
must  be  complied  witii,  though  a  copy 
may  have  been  previously  given  on  a 
parol  demand  by  the  clerk  of  the  plain- 
^ff's  attorney. 

5th,  that  a^  demand  sfgned  by  the 
plaintiff,  his  attorney,  or  agent,  and 


served  or  left  by  any  other  person,  is 
a  good  demand  within  the  24  Geo.  2, 
c.  44,  s.  6.     Clark  v.  Wood8,         213 

(2).  lUegal  for  i88umg  tmthout  pre- 
viou8  Surmnons — Seer  Fbieitdlt 
Societies. 

EMANCIPATION. 

WJten  not  preswmed — See  Examina- 
tions AND  Grounds  OF  Appeal,  (2.). 

EMBEZZLEMENT. 

What  ConetUutee — Potoer  qfJRecorder 
to  reserve  Ccue. 

A  recorder  has  power  to  reserve's^ 
case  for  the  opinion  of  the  Court  of 
Criminal  Appeal  under  stat.  11  &  12- 
Vi«t.  0.  78. 

Where  money  was  received  fipom  ar 
customer  by  the  servant  of  a  shop- 
keeper, and  by  him  paid  over  to  the 
prisoner,  whose  duty  it  was  to  account 
with  tlie  cashier,  and  pay  over  such: 
money  to  him,  and  the  prisoner  fiao- 
dulently  retained  such  money: — ffeld^ 
that  he  was  rightly  convicted  of  em- 
bezzling it  under  stat.  7  &  8  Geo.  4, 
c.  29,  s.  47.     Begtna  v.  MaOwe,  326 

EVIDENCE. 

(1).  To  eoDfimn  Order  of  Sessions  amd 
Order  of  QueevCs  Bench, 

An  order  for  the  removal  of  a  pao- 
per  from  P.  to  L.  was  made  in  'March, 
1 843 ;  this  order  was  appealed  against, 
and  quashed  by  the  sessions,  subject 
to  a  case,  tiie  sessions  stating,  that  if 
the  Court  of  Queen^s  Bench  quashed 
the  order  of  sessions,  then  they  quashed 
the  order  of  removal  for  deficiency  in 
the  examinations:  the  order  of  ses- 
sions was  quashed  generally  by  the 
Court  of  Queen*s  Bench. 

Another  order,  dated  26th  July, 
1*844,  was  obtained  for  the  removal' of 
the  same  pauper  upon  the  same  settfe- 
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ment  On  appeal  against  this  latter 
order,  it  was  contended  that  the  for- 
mer judgment  (which  was  set  out  on 
the  grounds  of  appeal)  was  conclusive. 
The  respondents  offered  no  evidence  to 
explain  it,  and  the  sessions  refused  to 
permit  the  appellants  to  do  so: — 

Htldy  1.  That  the  order  of  sessions 
quashing  the  order  of  removal  for  de- 
£ciency  in  the  examinations  was  not 
conclusive,  but  that  evidence  might 
be  given  on  either  side  to  explain  it. 

2.  That  evidence  might  be  given  to 
explain  the  grounds  upon  which  the 
judgment  of  the  Court  of  Queen's 
Bench  proceeded. 

3.  That,  the  former  order  having 
been  quashed  in  consequence  of  an 
omission  to  state  that  ^^the  rent**  had 
been  paid,  such  a  deficiency  was  on  a 
point  going  to  the  settlement,  and  con- 
elusive.     Regina  v.  Leeds,  44 

(2).  Crown-qfflce  Svbpcena — Rated 
Inhabitant — Affidavits, 

On  an  application  to  justices  at  petty 
sessions  for  an  order  of  removal,  a  wit- 
ness attending  there  in  obedience  to  a 
Crown-office  subi)a4ia,  cannot  refuse 
to  give  evidence  as  to  the  pauper's  set- 
tlement, on  the  ground  of  bis  being 
either  a  rated  inhabitant  or  officer  of 
the  parish  on  which  the  order  is  sought 
to  be  made. 

Affidavits  used  in  moving  for  an 
attachment  for  refusing  to  give  such 
evidence,  did  not  state  that  one  of  the 
justices  at  petty  sessions,  before  whom 
tlie  witness  was  subp(pnaed  to  attend, 
was  of  the  quorum: — /lehl,  sufficient. 
Re/jifiav.  Vickery,  193 

(3).  Indictment — Cmifession. 

On  the  trial  of  a  girl  for  administer- 
ing poison  to  her  mistress,  a  medical 
man  [iroved  a  confession  made  by  the 
prisoner,  and  denied  that  be  had  held 
out  any  inducement  to  her  to  confess. 
It  was  jiroved  by  a  witness,  who  was 


subsequently  called  for  the  prosecu- 
tion, that  the  medical  man  had  told 
the  prisoner,  in  the  presence  of  her 
mistress,  and  before  she  had  made  any 
confession,  '^  that  it  would  be  better 
for  her  to  tell  the  truth.'*  The  evidence 
Tvas  not  withdrawn  from  the  jury,  and 
the  prisoner  was  convicted.  The  learn- 
ed judge  reported,  that,  if  that  evi- 
dence had  been  given  before  the  evi- 
dence of  the  confession,  he  would  have 
rejected  such  confession,  and  that, 
without  the  confession,  there  was  not 
evidence  to  warrant  the  conviction: — 
Heldy  that  the  conviction  was  wrong. 
Heldy  also,  per  Fatteson,  J.,  that  a 
prisoner  ought  to  prove  affirmatively 
that  an  inducement  has  been  held  out 
before  evidence  of  a  confession  ought 
to  be  rejected.    Regina  v.  Ga/meTy  329 

(4).  Eocamtiruxtuma — Effect  of  LeUer 
uoritten  by  Clerk  to  Board  of  Guao'' 
dians. 

A  letter  written  by  the  clerk  to  a 
board  of  guardians  to  the  clerk  of  an- 
other board,  directing  relief  to  be  given 
to  a  pauper  on  account  of  his  union, 
and  containing,  in  a  schedule,  an  ad- 
mission of  the  settlement  of  the  pau- 
per in  a  particular  parish  of  his  union, 
will  be  presumed  to  be  written  by  the 
direction  of  the  board,  and  will,  there- 
fore, be  prima  facie  evidence  of  the 
settlement  of  the  pauper  in  that  pa- 
rish.    Regina  v.  Wigan,  670 

(o ) .  Pre^iinption  of  A  Ummnce  of  In- 
denture— See  Settlement,  I.  (2). 

(G).  Pre»umption  of  former  Order  be- 
ing executed — See  Examinations 
AND  Groi'nds  of  Appeal,  (.3). 

(7).   Of  Moflter  of  Bastard  ChUd  ad- 
missihk — See  Bastard,  (1). 

(8).  Proof  of  R(Uluy — See  Examina- 
tions AND  Grounds  of  Appeal. 
(4).  _ 

(9).   OJ    Woman   in   Bastardy — See 
Bastard,  (.5). 
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EXAMINATIONS  &  GROUNDS 
OF  APPEAL. 

(1),  Marriage — Certificat^'incm — 
Renting  a  TenemefU, 

The  examination  of  J.  C.  (the  father 
of  a  pauper)  stated,  that  in  1812  he 
came  to  reside  in  the  respondent  town- 
ship under  a  certificate,  and  from  that 
time  had  dwelt  there  under  the  said 
certificate;  that  in  1812  he  was  le- 
gally married  to  his  wife,  M.,  the  pau- 
per's mother,  and  that  the  pau])er  was 
one  of  their  children  bora  after  mar- 
riage. 

The  grounds  of  appeal  were,  first, 
that  the  grounds  of  removal,  and  the 
facts  and  evidence  in  support  of  the 
same,  were  not  set  forth  with  suffi- 
cient certainty;  fifteenth,  that,  in  the 
years  1817, 1818, 1819,  the  said  J.  C. 
acquired  a  settlement  in  the  respond- 
ent township  by  "  settling  upon,  rent- 
ing, and  occupying  a  tenement  of  the 
yearly  value  of  10/.,"  consisting  of  a 
dwelling-house  rented  by  him  of  J.C, 
sen.  On  the  hearing  of  the  appeal  the 
sessions  thought  that  the  fifteenth 
ground  of  appeal  was  bad,  because  it 
did  not  sufficiently  shew  a  compliance 
with  the  9  <k  10  Will.  3,  c.  11,  s.  1, 
or  a  residence  for  forty  days,  and  dis- 
missed the  appeal,  without  hearing  the 
appellant's  evidence,  subject  to  a  case, 
which  directed  that  the  case  should  be 
sent  back  to  be  heard  on  the  merits, 
if  this  Court  should  be  of  opinion  that 
the  fifteenth  ground  was  sufficient: 
— Held,  that  the  examinations  were 
clearly  not  bad  for  omitting  to  state 
the  place  of  J.  C.'s  marriage.  2.  That 
the  sessions  were  right  in  holding  the 
£fteenth  ground  insufficient  under  the 
9  &  10  Will.  3,  c.  11,  a.  1,  and  that 
they  were  therefore  justified  in  refus- 
ing to  hear  the  appellant's  evidence; 
but  that  the  case  was  improperly 
stated,  and  that  this  Court  would  not 
•answer  questions  reserved  for  their 
decision,  where  such  decision  was  not 


to  be  final.     Regina  v.  MarUmrCum- 
Grafionf  6 

(2).  Emancipation. 

The  examinations  to  support  the 
order  of  removal  stated,  that  the  pau- 
peris husband  had  resided  with  his 
&ther  in  the  appellant  parish  (where 
the  father  had  a  settlement)  as  part  of 
his  family;  that  the  father  removed  to 
Chelsea  (where  he  died)  while  the  son 
was  under  twenty-one;  but  they  did  not 
expressly  state  that  the  son  was  uneman- 
cipated: — Udd,  that  the  emancipation 
of  the  son  was  not  to  be  presumed, 
and  need  not  be  negatived,  and  that 
therefore  the  examinations  were  suffi- 
cient   Regina  v.  HcunmersmUhj     84 

(3).  Evidence — Finding  of  Seasiovu, 

On  appeal  against  an  order,  dated 
May,  1845,  for  the  removal  of  two 
paupers  from  S.  to  D.,  the  respondents 
relied  upon  a  former  order,  dated 
June,  1826,  which  was  not  appealed 
against,  for  the  removal  of  the  father 
of  the  paupers  from  S.  to  D.  The 
order  of  1826  was  set  out  in  the  exa- 
mination of  a  person  who  was  at  that 
time  assistant  overseer  of  S.,  and  who 
also  stated  in  his  examination,  that, 
when  the  order  was  made  he  employed 
Thomas  Green  to  execute  the  order, 
and  that  after  Green  returned  from 
removing  the  pauper,  he  signed  the 
following  indorsement  on  the  order: 
— "  Delivered  to  Mr.  Woolley,  over- 
seer of  Dukinfield,  June  23,  1826,  by 
Thomas  Green;"  that  Green  was  dead, 
and  that  the  signature  was  Green's 
handwriting.  The  appellants  objected, 
in  their  groimds  of  appeal,  that  there 
was  no  legal  evidence  of  tJie  removal 
and  conveyance  of  the  pauper  under 
the  order  of  1826.  The  appellants 
also  relied  upon  an  order,  dated  April, 
1844-,  for  the  removal  of  the  same 
pauper  firom  S.  to  D.,  and  an  appeal 
against  that  order  heard  at  the  follow- 
ing October  sessions,  when  the  order 
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WM  quubed,  and  the  order  of  court 
\na,  "  It  ia  ordered  by  this  Court,  b; 
coiuent,  <tc,  that  the  said  recited  or- 
der eball  be  and  ii  hereby  repealed 
and  made  void,  by  reason  of  tJie  ia- 
fonnality  and  of  the  insufficiency  of 
the  ezaminatioiu  on  which  the  eud 
redted  order  waa  made."  The  ses- 
■ione  were  of  opimon  that  the  examin- 
ations contained  sufficient  evidence  of 
the  execution  of  the  order  of  1826. 
That  the  quashing  of  the  order  of  1844 
was  not  concluaive  ae  to  the  settlement 


aible  in  evidence. 

ttdd,  1. — That  tlie  examinations 
did  disclose  some  evidence  to  raise  a 
presumption  that  the  order  of  1826 
had  been  duly  executed,  and  that  the 
ma^stiaitea  are  to  decide  upon  the 
w^ght  it  is  entitled  to. 

2.  The  sessions  bad  the  right  to  de- 
cide whether  the  quashing  of  the  order 
<4  1644  was  conclusive  or  not,  and 
this  Court  would  not  interfere. 

3.  That  if  the  indorsement  on  the 
order  of  1S26  was  such  as  was  re- 
quired, and  made  in  the  usual  and  re- 
gukr  discharge  of  the  duty  of  removal, 
it  would  be  admissible  in  evidence; 
hut  that  in  the  present  case  there  was 
sufficient  evidence  without  the  in- 
dorsement Beyinay,  DukinfUld,  126 

(4).  Evidence  of  Rating — Ratting  a 
Tenement. 
The  examination  of  a  pauper  set 
out  a  eettiement  alleged  to  have  been 
guned  by  her  husband  in  P.,  by  rent- 
ing a  tenement,  and  stAted  that  be  was 
assessed  to  and  paid  the  poor-rates  of 
P.  in  reapect  of  such  tenement,  for  a 
whole  year,  during  parts  of  1840  and 
1841,  the  receipts  for  which,  given  by 
the  parish  collector,  were  produced 
and  annexed  to  the  examination.  The 
vettfy  clerk  of  P.,  in  his  examination, 
stated,  that  he  produced  the  rate- 
books for  that  parish  for  the  yean 


1840  and  1841.  On  appeal  1^  P.,  it 
was  objected,  that  the  examination 
did  not  disclose  any  legal  evidence 
that  the  husband  of  the  pauper  was 
assessed  to  the  poor-rate  in  respect  to 
such  tenement. 

Hdd,  (dubitante  Ctderidgt,  J.),  that, 
inasmuch  as  it  appeared,  from  the  ex- 
amination, that  the  rote-books  of  the 
appellant  parish  were  produced  before 
the  removing  justices,  and  that  th^ 
afterwards  proceeded  to  make  the  or- 
der, it  must  be  presumed  that  they  in- 
n)ected  the  rate-books,  and  were  m- 
tisfied  they  contained  legal  evidence 
of  the  assessment,  and  that  the  examin- 
ations were  therefore  suffident. 

SanMe,  per  Erie,  J.,  that,  in  cases 
where  it  becomes  necessary  to  send  a 
copy  or  extract  of  a  rate-book  pro- 
duced before  removing  justices  in  sup- 
port of  a  settlement,  it  is  suffident 
to  send  a  copy  of  the  titie  of  the  rate 
with  an  extract  of  the  particular  as- 
sessment required.  Regina  v.  St 
Pamareu,  186 

(5).  Sufficiency  of  General  Travene. 
On  the  removal  of  H.  Halls,  wi- 
dow, and  her  children,  from  J.  to  S., 
the  respondents  relied  on  the  birth 
settlement  of  the  huEband  in  the  ap- 
pellant parish.  The  appellants  had 
only  the  following  ground  of  appeal, 
traversing  the  settlement,  "  that  the 
said  H.  Halls  and  her  said  six  chil- 
dren were  not,  nor  were  any  of  them, 
at  the  time  of  the  date  of  the  said  ex- 
aminations, nor  was  i.  Halls,  the  hus- 
band of  the  said  H.  Halls,  at  the  time 
of  bis  decease,  legally  settled  in  the 
said  parish  of  S.:"^I{e/d,  tliat  this 
ground  of  a])pea]  put  in  issue  the  birth 
of  the  husband  in  the  appellant  pa- 
rish. Eegina  v.  St.  GHe»,  ColchetUr, 
240 

(6).  Sl^aement  of  Place  ofBxrih. 
Where  a  ground  of  appeal  8tat«d 
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that  the  husband  of  the  pauper  was 
bom  in  the  parish  of  Portsea,  in  the 
county  of  Southampton,  in  or  about 
the  year  1810,  without  giving  any 
further  information  as  to  the  precise 
locality  where  the  birth  took  place: — 
Hddy  that  such  statement  was  suffi- 
cient, and  that  the  sessions  ought  to 
have  heard  the  evidence.  Regina  v. 
E (dingy  514 

(7).  Good  Trcvoerse,  although  a  Mistake 

in  Dates, 

In  the  examination  of  a  pauper,  it 
was  stated  that  he  was  bound  appren- 
tice in  1804.  The  grounds  of  appeal 
stated,  that ''  the  said  pauper  was  not 
in  1834  legally  bound  apprentice  as 
stated  in  the  said  examination  :^' — 

Held,  that  the  words  "in  1834,'* 
might  be  rejected,  and  that  the 
grounds  of  appeal  contained  a  good 
traverse  of  the  apprenticeship.  Jiegv- 
na  V.  Aston,  661 

(8).  Suffidena/ of  Traverse. 

The  only  ground  of  appeal  travers- 
ing the  facts  being,  "  that  the  state- 
ments contained  in  the  examinations 
are  not  true,"  was  held  to  be  a  good 
traverse,  so  as  to  call  upon  the  re- 
spondents to  prove  the  settlement  set 
forth  in  the  examinations.  Regina  v. 
St.  Pancras,  677 

(9).  Chargeability  under  Local  Act — 
n^hai  put  in  Issue  by  Grounds  of 
Appeal. 

By  a  local  Act,  (1  <fe  2  Will.  4,  c.  li.\ 
the  poor  of  the  different  parishes  in 
the  city  and  county  of  Norwich  are 
maintained  out  of  a  common  fund, 
which  is  raised  by  a  rate  calculated 
upon  the  whole  annual  value  of  the 
messuages,  lands,  kc.  in  the  different 
parishes: — 

Heldf  that  relief  given  out  of  this 
fimd  was  sufficient  chargeability  to  a 
parish  within  the  city  iu  which  the 


pauper  was  residing,  to  enable  that 
parish  to  obtain  an  order  of  removal 
to  a  parish  not  within  the  city. 

Where  the  examinations  stated  two 
sets  of  relief  given  by  the  appellant 
parish  to  the  husband  of  the  pauper, 
and  to  the  pauper  since  his  death,  and 
also  a  former  order  of  removal  of  the 
pauper  from  the  respondent  to  the 
appellant  parish,  unappealed  against^ 
and  the  ground  of  appeal  denied  the 
relief  and  the  chargeability,  and  stated 
that  no  copy  of  the  former  order  of 
removal  had  been  sent  with  the  ex- 
aminations, and  also  denied  that  the 
paupers  had  any  settlement  in  tiie  ap- 
pellant parish  at  the  date  of  tiie  order : 

Held,  that  the  existence  of  the 
former  order  unappealed  against  was 
not  traversed,  and  that  the  respond- 
ents were  not  bound  to  prove  it  at 
the  sessions.  Regina  v.  St.  Ma/ry, 
Bungay,  714 

(10).    Copies  of  all  must  he  sent — See 
Practice,  (2). 

(11).  Parish  ApjyreiUiceskij) — SeeSiST- 

TLEMENT,  T.  (1). 

(12).    Need  not  negative  SicJcncss  or 
Accident — ^6'ee  Residence,  (4). 

FOREIGNER. 
lUegitinuUe  Child  qf—-SeeBA8TABiiy(7). 

FRIENDLY  SOCIETIES. 

Order  of  Justices —  Warra^  of  Distress 
bad,  because  no  previous  Summons. 

Under  the  stat.  10  Geo.  4,  c.  56, 
s.  27,  (Friendly  Societies  Act),  power 
is  given  to  settle  disputes  by  arbitra- 
tion; and  if  the  arbitrators  by  their 
award  direct  a  sum  of  money  to  be 
paid,  then,  in  case  of  nonpayment, 
one  justice  is  required  to  issue  a  sum- 
mons calling  on  the  party  against 
whom  the  award  is  made  to  shew  cause 
why  he  refuses  to  pay;  and  if  no  suffi- 
cient cause  is  shewn,  two  justices  have 
power  to  enforce  the  award  by  dia- 
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tress.  Section  28  gives  power  to  two 
justices  to  hear  any  complaint,  and 
make  an  order  directing  what  should 
be  paid,  and  goes  on  to  enact,  *'  that 
they  shall  proceed  to  enforce  their 
award  in  the  manner  hereinbefore 
directed  to  be  used  in  case  of  any  ne- 
glect to  comply  with  the  decision  of  the 
arbitrators  appointed  imder  the  au- 
thority of  this  Act." 

ffddf  that  an  order  of  justices  un- 
der section  28  is  analogous  to  an 
award  by  arbitrators  under  section  27; 
and  that  justices  cannot  proceed  to  en- 
force their  order  by  distress,  without 
first  issuing  a  simimons,  giving  to  the 
party  called  upon  to  pay,  an  oppor- 
tunity of  shewing  why  he  refuses  to 
obey  such  order.  Hamnumd  v.  Ben- 
df/she,  619 

HIGHWAYS. 

(1).  Noiiot  to  Surveyors — Order  of 
Justices. 

A  notice  to  surveyors  of  highways 
of  an  information  to  be  made  to  jus- 
tices at  special  sessions  for  hi«:^hways, 
pursuant  to  the  4  <k  5  Vict.  c.  50,  stat- 
ed that  it  was  intended  to  "  exhibit 
an  information  that  the  funds  of  the 
trust  (to  which  the  person  giving  the 
notice  was  clerk)  are  insufficient  fur  the 
repairs  of  the  turnj»ike  road  belonging 
to  the  trustees  within  the  hamlet  of 
B.,  and  then  and  there  to  aj)ply  to 
such  justices  to  adjudge  and  order  a 
portion  of  the  rate  levied,  or  to  be  le- 
vied, to  be  paid  by  you  to  the  said 
trustee  or  their  treasurer :" — I/ddy  that 
the  notice  gave  full  knowledge  of  the 
nature  of  the  application,  and  that  it 
was  not  bad  for  not  shewing  what  part 
of  the  road  was  out  of  repair  nor  for 
what  purpose  the  money  was  to  be  paid, 
or  for  not  shewing  that  the  road  out 
of  repair  was  within  the  sessional  di- 
vision. 

The  order  of  justices,  made  on  the 
above  information,  recited,  that  the 


surveyors  of  the  highways  appeared  in 
pursuance  of  the  notice  at  the  speeial 
sessions;  and  that  application  was  there 
made  to  the  justices  to  order  a  portico 
of  the  rates  "to  be  levied,  by  virtue  of 
the  statutes  in  such  case  made  and  pro- 
vided, for  the  repair  of  the  highways 
in  the  hamlet  of  B.,"  to  be  paid  by  the 
surveyors  of  the  highways  of  the  said 
hamlet  of  B.  to  the  trustees  or  their 
treasurer,  and  directed  a  certain  sum 
to  be  paid  out  of  the  rate  "which  should 
next  be  made  for  the  repairs  of  the 
highways  in  B. :  ** — Held,  that  the  or- 
der must  be  taken  to  refer  to  the  ap- 
plication, and  must  therefore  be  con- 
sidered as  made  under  the  statute,  and 
that  the  order  need  not  expressly  ad- 
judicate that  the  notice  was  given  to 
the  siurveyors,  or  that  the  information 
was  true;  and  that  it  need  not  specify 
the  particular  part  of  the  road  to  re- 
pairing which  the  rate  was  to  be  ap- 
plied, nor  set  out  the  state  of  the  re- 
venues of  the  trusts  in  the  hamlet,  nor 
the  length  of  roads  there,  nor  the  other 
particulars  into  which  the  justices  are 
directed  to  inquire  by  the  4  <t  5  Vict, 
c.  59,  s.  1;  and  that  the  order,  being 
made  on  the  surveyors  of  a  hamlet, 
need  not  expressly  find  that  the  ham- 
let was  one  maintaining  its  own  high- 
ways, as  that  might  be  considered  as 
stated  by  reasonable  intendment. 

The  appearance  of  the  siu-veyors  at 
the  s[)ecial  sessions  was  denied  by  affi- 
davit, shewing  that  they  purposely  ab- 
sented themselves.  There  being  no 
reason  to  believe  that  the  order  was 
intentionally  false,  and  the  variaDce 
beinj;  immaterial  to  the  validitv  of  the 
proceedings  at  the  special  sessions: — 
Hehlj  that  it  was  no  objection  to  the 
order.     Eegliui  v.  PrestoUy  333 

(2).  Miuiflainvs — Brid</e  not  exempt 
from  Hiyhiviiy  Hale. 

Section  113  of  stat.  5  «fc  6  Will.  4, 
c.  50,  does  not  operate  to  exempt  from 
rateability  any  property  liable  to  be 
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rated  under  sect.  27;  and  therefore, 
where  land  upon  which  a  bridge  was 
erected  was  rated  to  the  highway  rate 
— Heldy  that  it  was  not  exempt,  al- 
though the  bridge  was  paved,  repair- 
ed, and  cleansed  under  the  provisions 
of  certain  local  acts.  JRegina  v.  Payn- 
ter,  465 

(3).  Exemption  from  Highway  Rate 
— Appeal, 

The  occupier  of  property  in  a  pa- 
rish rated,  under  the  Highway  Act,  in 
a  rate  good  on  the  face  of  it,  and  un- 
appealed  against,  cannot,  after  the  time 
of  appealing  has  elapsed,  resist  the  pay- 
ment of  that  rate,  although  the  land 
be  in  feet  exempt.  Blechingdon  v. 
Dcmdy  640 

(4).  Notioe  of  Appecdjfrom  wIuU  Time 
reckoned — See  Sessions  (4). 

(5).  Approaches  to  Bridge,  how  Bated 
— See  Poor  Rate  (5). 

INDICTMENT. 

(1).  0/ Overseers  for  Benwval  of 
Pauper. 

Where  an  order  of  removal  was  con- 
firmed by  the  sessions,  subject  to  a  case 
for  the  opinion  of  this  Court,  and  the 
overseers  removed  the  pauper  before 
the  case  was  decided: — Held,  that  they 
were  not  guilty  of  an  indictable  offence, 
without  proof  that  the  removal  was 
effected  by  fraud  or  menace.  Begina 
T.  Cooper^  346 

(2).  Sufficiency  of-— Money  not  pro- 
p^y  described  as  Goods  and  Chat- 
tels. 

An  indictment  charged  the  prisoner 
with  stealing  ''twopiecesof  the  current 
silver  coin  of  the  realm,  called  shillings, 
of  the  value  of  2s.,  of  the  goods  and 
chattels  of  S.  F."— 

Held,  that  although  money  does  not 

TOL.  IIL 


fall  within  the  technical  definition  of 
"goods  and  chattels,*'  still  those  words 
may  be  rejected  as  surplusage,  and  that 
the  charge  contained  in  the  indictment 
is  sufficient.     Begina  v.  Badley,  651 

(3).  No  Indictable  Ojffenoe  alleged. 

An  indictment  for  endeavouring 
falsely  and  fraudulently  to  obtain  from 
the  Cattle  Insurance  Company  a  sum 
of  money,  with  intent  to  cheat  and  de- 
fi-aud  the  said  Cattle  Insurance  Com- 
pany, was  held  bad  in  arrest  of  judg^ 
ment,  for  not  alleging  that  the  attempt 
was  to  commit  an  indictable  offence, 
and  for  not  alleging  to  whom  the  money 
belonged.     Begitia  v.  Marsh,        699 

(4).  For  stealing  a  Ha/m  sufficient. 

An  indictment  charged  a  prisoner 
with  stealing  "a  ham,  value  10«.,  of 
the  goods  and  chattels  of  T.  H.:** — 

Held,  that  it  sufiiciently  appeared 
that  the  property  stolen  was  the  sub- 
ject-matter of  larceny.  Begina  v. 
Galliers,  704 

(5).  For  False  Pretences — BaHtoay 
Ticket  a  Chattel. 

A  railway  ticket  is  a  chattel  within 
the  meaning  of  the  stat.  7  &  8  Geo.  4, 
c.  29,  s.  53.     Begina  v.  BouUon,  705 

(6).  For  Disobedience  to  Order  in  Bas- 
tardy— See  Bastard  (6). 

INFORMATION. 

Under  Smuggling  Act  before  One  Jus- 
tice — See  Jurisdiction  op  Jus- 
tices (1). 

IRISH  POOR 

Bemoval  of  Children  to  Birth  SeUHe- 
merU  when  deserted  by  Parents — 
See  Settlement,  II. 
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JURISDICTION  OF  JUSTICES. 

(1).  In/onncUion  under  Smuggling 

Act. 
An  information  under  the  Smug- 
gling Act,  8  &  9  Vict.  c.  87,  ss.  82, 
83,  and  107,  may  be  laid  before  one 
justice  of  the  peace.  Regina  v.  Rua- 
teUy  368 

(2).  Remitt/Mralion  to  Firemen — Over- 
seers — Special  Rate. 

The  Stat.  14  Geo.  3,  c.  78,  ss.  76  k 
77  (The  Metropolitan  Building  Act), 
provides  that  persons  bringing  the 
first,  second,  and  third  engine,  to  as- 
sist in  extinguishing  a  fire,  shall  be 
entitled  to  a  reward  not  exceeding  a 
certain  sum,  to  be  paid  by  the  church- 
wardens or  overseers  of  the  parish  or 
place  where  the.  fire  happened,  subject 
to  the  approval  of  a  magistrate: — 
Heild,  that,  in  case  the  parish  ofiicers 
refused  to  ^li.  the  am<^unt  of  such  re- 
ward, they  may  be  summoned  before 
a  magistrate,  who  may  fix  a  sum 
which  in  his  discretion  may  appear 
reasonable. 

Hddy  also,  that  the  churchwardens 
and  overseers  still  retain  the  power  to 
make  a  special  rate  to  defray  these 
expenses,  under  the  provisions  of  the 
14  Geo.  3,  c.  78,  although  by  a  local 
act  such  parish  may  be  united  with 
another  for  supporting  the  poor,  and 
the  powers  of  parish  officers  for  that 
pur})OHe  vested  .in  guardians.  Regina 
V.  Comhey  394 

(3).  Mandamus  refused  wliere  Juris- 
dictUni  exercised. 

Where  an  application  had  been 
made  to  justices  for  a  warrant  of  re- 
moval on  complaint  of  the  overseers 
of  a  parish,  and  it  Imd  been  proved 
that  the  pauper  had  been  resident 
therein  for  ten  years  next  before  the 
application,  but  had  been  receiving 
relief  for  upwards  of  six  years,  partly 
from  that  parish  and  partly  from  pa- 
rish W.,   and  the  juatices,  miscon- 


struing the  Stat.  9  <&  10  Vict  c  66, 
dismissed  the  complaint,  this  Court 
refused  to  compel  them  by  manda- 
mus to  hear  the  complaint,  as  they 
had  jurisdiction  over  the  subject-mat- 
ter, and  had  exercised  it,  although 
wrongly.     Regina  v.  RkMshard,  418 

(4).  County  Bridge. 

One  justice  of  the  peace  has  power, 
under  the  stat  43  Geo.  3,  c.  59,  to 
present  a  county  bridge  being  out  of 
repair.  The  provisions  of  the  stat 
13  Geo.  3,  c.  78,  with  reference  to 
county  bridges,  were  substantially  re- 
enacted  in  the  stat.  43  Gea  3,  c  59, 
and  therefore  were  not  repealed  when 
the  stat  5  k  %  Will.  4,  c.  50,  repealed 
in  general  terms  the  stat  13  Geo.  3, 
c.  78.     Regina  v.  JxMtioes  of  Brecon, 

434 

(5).  Bail — Misdemeanor. 

The  duty  of  a  magistrate  in  admit- 
ting to  bail  a  person  charged  with 
a  misdemeanor,  is  a  judicial  duty; 
and  therefore  an  action  will  not  lie 
against  him  for  refusing  to  admit  such 
person  to  bail  without  proof  of  malice. 
Linford  v.  Fitsroy,  438 

(6).  Power  of  Justices  for  Borough  of 
Bath  to  er^oroe  Local  Act. 

Commissioners  under  a  local  Act  of 
Parliament  (41  Geo.  3,  c.  caasri)  for 
lighting  and  paving  the  parish  of 
Bathwick,  were  empowered  to  levy 
rates,  and  power  was  given  to  justices 
for  the  county  of  Somerset  to  enforce 
payment  of  them  by  distress.  A  char- 
ter of  incorporation  was  granted  by 
Queen  Elizabeth  to  the  city  and  bo- 
rough of  Bath.  Before  the  stat  5  k^ 
Will.  4,  c.  76,  passed,  the  parish  of 
Bathwick  was  situated  partly  in  the 
county  of  Somerset  and  partly  in  the 
city  of  Bath;  but  by  sect.  7  of  that 
Act,  tiie  whole  parish  was  included 
within  the  city  of  Bath.  An  inhabit- 
ant of  the  parish  of  Bathwick  was 
duly  assessed  under  their  loeal  Aot, 
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and  the  amount  not  being  paid,  a 
magistrate  for  the  city  and  borough 
of  Bath  refused  to  grant  a  warrant  of 
distress: — 

Held,  that  tlie  refusal  to  pay  these 
rates  was  an  offence  against  the  pro- 
visions of  the  local  Act,  within  the 
meaning  of  the  stat.  7  Will.  4  &  1 
Vict  c.  78,  8.  31,  and  that  the  justices 
for  the  city  and  borough  of  Bath  had 
jurisdiction  to  enforce  the  payment  of 
them.     Palmer  v.  Sutdijffe,  634 

(7).  StcUemeni  of,  in  Allowance  for 
Binding  —  ikt    Settlement,   I. 

(8).  Forcible  £rU/ry  —  See  Convic- 
tion (2). 

(9).  In  Order  in  Basta/rdy — See  Bas- 
tard (4). 

(10).  StcUement  of,  in  AUowcmce  of  In- 
dentu/re — jS^  Settlement,  1.  (4). 

(11).  May  adjudicate  SeUlement  when 
Limatichad  resided  Five  Years — 
See  Residence  (12). 

(12).  To  hear  Second  Applicaiion  for 
Order  in  Bastardy — See  Bastard, 
(8). 

(13).  Not  made  to  appear  on  the  face 
of  ofn  Order  of  Removed — See  Or- 
der OF  Removal  (4). 

(14).  Suffidendy  appears  on  Caption 
of  ExamiruUicn — See  Caption  op 
Examination  (6). 

(15).  As  to  Order  relating  to  'Lunalic, 
^  caromed  or  ordered   to   be  con- 
JtnecT — See  Lunatic  (8). 

(16).  Attaches  upon  finding  LmuUic 
confined  or  ordered  to  be  oor^ned — 
See  Lunatic  (9). 

JURISDICTION  OF  SESSIONS. 

Jurisdiction  to  entertain  Second  Appli- 
cation  in  Bastardy — See  Bastard, 
(6). 

JUSTICES. 

Not  interested  so  as  to  disqualify  them 
— See  Conviction,  (8). 


LARCENY. 

(1).  What  ammmts  to. 

A  servant  employed  by  a  t^iUow- 
chandler  removed  some  fat  from  the 
room  in  which  it  was  kept  to  another 
in  which  was  a  pair  of  scales,  where 
the  fat  bought  by  the  master  was  usu- 
ally weighed,  and  placed  it  in  the 
scales,  and  the  jury  found  tiie  prisoner 
guilty,  beiug  told  tliat  the  offence  was 
larceny  if  they  were  satisfied  that  he 
so  removed  it  with  the  intention  of 
selling  it  to  his  master  as  fat  which 
had  been  sent  in  by  a  butcher^  and 
with  the  intention  of  appropriating 
the  proceeds  to  his  own  use: — Held, 
that  he  was  properly  convicted.  Re^ 
gina  v.  Hall,  407 

(2).   WluU  does  not  amount  to. 

Where  a  workman,  who  was  em- 
ployed to  dress  skins  in  a  tannery, 
and  was  paid  according  to  the  num- 
ber, clandestinely  obtained  from  the 
warehouse,  where  the  skins  were 
stowed  by  his  master  after  they  were 
dressed,  a  quantity  of  skins,  but  the 
jury  found  that  he  did  not  intend 
to  remove  them  from  the  tannery  and 
dispose  of  them  elsewhere,  but  that 
his  intention  in  taking  them  was  to 
deliver  them  to  the  foreman,  and  get 
paid  for  them  as  if  they  were  his  own 
work,  and  in  this  way  to  restore  them 
to  the  possession  of  his  master : — Held, 
that  it  was  not  larceny.  Begina  v. 
HoUoway,  410 

(3).  Secrethig  Post-office  Letter, 

A  person  employed  in  the  Post- 
office  was  charged  in  an  indictment 
containing  two  counts:  first,  with 
stealing ;  second,  with  secreting  a 
post-office  letter,  under  7  Will.  4  &  1 
Vict.  c.  36.  The  jury  found  that  he 
had  committed  a  mistake  in  the  sort- 
ing of  the  letter  in  question,  and  had 
secreted  it  in  a  wat^^r-closet,  to  avoid 
the  supposed  penalty  attached  to  such 
fff2 
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mistake: — Held,  that  a  verdict  of 
guilty  ought  to  be  entered.  Reghia 
V.  Wyrm,  414 

(4).  Finding  lost  Goods — Felonious 
Taking. 

If  a  person  finds  goods  that  have 
been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost, 
and  appropriate  them,  with  the  in- 
tent to  take  the  entire  dominion  over 
them,  really  believing,  when  he  takes 
them,  that  the  owner  cannot  be  found, 
it  is  not  larceny. 

A.  found  a  bank  not€  in  the  high- 
way, and  took  it  with  intent  to  appro- 
priate it  to  his  own  use.  The  note 
had  no  name  or  mark  upon  it  by 
which  he  could  know  to  whom  it  be- 
longed, nor  was  there  any  circum- 
stance attending  the  finding  to  ena- 
ble him  to  know  to  whom  it  belonged. 
A.  changed  the  note  and  appropriated 
the  money  to  his  own  use,  after  he 
knew  that  it  belonged  to  the  prose- 
cutor : — 

Heldy  that  he  was  not  guilty  of 
larceny.     Reghm  v.  Woodj  581 

LUNATIC. 

(1).  Order   of  Sfttlemmt — Order    of 
Maintenance — Notice  of 

An  order  of  justices,  adjudicating 
the  settlement  of  a  pau])er  hmatic, 
under  8  <fe  9  Vict.  c.  12(5,  s.  bS,  and 
also  an  order  adjudicating  the  future 
maintenance  under  sect.  02,  may  be 
made  without  giving  notice  to  the 
parish  which  is  to  be  affected  by  such 
orders. 

SembUj  in  an  appeal  against  an 
order  of  maintenance,  the  settlement 
of  the  pauper  may  be  contested.  Ex 
pa/rte  the  Overseers  ofMonkleigh,      94 

(2).   Order,  to  v:hom  direded. 

Under  8  &  9  Vict.  c.  126,  s.  58, 
justices  have  power  to  adjudicate  the 
settlement  of  a  lunatic  pauper;  and 
by  sect.  62,  to  make  an  order  for  the 


maintenance  of  such  lunatic : — Hdd, 
that  the  order  adjudicating  the  settle- 
ment and  the  order  of  maintenance 
may  be  made  in  the  same  document, 
and  this  may  be  directed  to  the  over- 
seers of  the  parish  in  which  the  set- 
tlement is  adjudged,  although  such 
parish  be  included  in  an  union. 

Per  Erh,  J. — On  appeal  against 
an  order  for  the  maintenance  of  a 
pauper  lunatic,  the  settlement  may 
be  contested.  Heginay.Tri^iiU,  1^3 

(3).  Appeal. 

Where  an  order  adjudicated  the  set- 
tlement of  a  lunatic  pauper  to  be  in  a 
parish  included  in  an  union,  and  also 
directed  the  treasurer  of  the  guard- 
ians of  the  union  to  pay  certain  sums 
for  his  maintenance  &c.,  under  8  &  9 
Vict,  c  126,  s.  62:— 

Held,  that  the  overseers  of  the  pa- 
rish and  giiardians  of  the  union  might 
enter  a  joint  appeal  against  such  or- 
der. Regina  v.  Justices  of  Lanca- 
shire, 430 

(4).  Maintenance  of  Crunimd  Lti- 

luitic. 
Where  an  order  by  two  justices, 
under  3  k  4  Vict.  c.  54,  adjudicating; 
the  settlement  of  a  criminal  lunatic  in 
the  parish  of  N.,  and  directing  the 
guardians  of  the  union  in  which  N. 
was  situate  to  pay  a  certain  weekly 
sum  for  his  maintenance,  recited  all 
the  facts  establishing  the  liability  of 
the  j)arisli : — Held,  that  the  order  was 
not  bad  for  omitting  to  direct  the 
guardians  in  terms  to  make  the  pay- 
ment on  l>ehalf  of  the  parish  of  N^. 
Regina  v.  Justices  of  Berkshire,     473 

(5).  Removal  of  ofiefil  to  be  at  large — 
ReAtidence. 

In  July,  1842,  an  order  was  made, 
and  not  appealed  against,  for  the  re- 
moval of  T.  W.,  his  wife  and  son,  fh>m 
B.  to  T.  This  order  was  suspendetl 
until  1844,  when  the  paupers  were 
removed  under  it  In  September, 
1847,  another  order  was  made  for  the 
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removal  of  the  same  paupers  from  B. 
to  T.  It  appeared  from  the  exa- 
minations on  which  tlie  last  order  was 
made,  that  the  son  was  an  idiot,  aged 
thirty-three  years,  living  with  his  pa- 
rents. The  fsLther  stated,  at  the  trial 
of  an  appeal  against  the  last  order, 
that  he  and  his  wife  were  sent  under 
the  first  order,  as  being  the  most  pro- 
per persons  to  take  care  of  their  son ; 
that  he  had  been  always  desirous  of 
returning  to  B. ;  and  it  appeared  that 
his  house  in  B.  was  retained  by  some 
of  his  family  during  his  absence  in  T. : 

Held,  that  the  first  order  was  con- 
clusive, as  to  the  father  being  then 
chargeable  to  B.,  and  tliat  a  removal 
under  such  order  constituted  a  break 
in  the  five  years*  residence  in  B.,  un- 
der the  Stat.  9  &  10  Vict.  c.  66. 

Heldf  also,  that  the  stat.  8  &  9  Vict. 
c.  126,  does  not  prevent  the  removal 
of  pauper  lunatics  from  one  parish  to 
another  under  all  circumstances ;  that 
the  statute  provides  for  two  classes  of 
lunatics — those  who  are  fit  to  be  con- 
fined, and  those  who  are  fit  to  be  at 
large;  and,  as  there  was  nothing  to 
shew  that  this  person  did  not  belong 
to  the  latter  class,  that  the  idiot  son 
was  properly  included  in  the  order. 
Regina  v.  Bamsley^  542 

(6).  Form  of  Order  of  Mavnl&n/a/tvce — 
Order  sending  Lunaiic  to  Asylum 
not  rennovaJble  by  Certiorari. 

A  pauper  lunatic,  chargeable  to  L. 
B.,  was  sent  to  a  private  asylum  by 
the  officiating  clergyman  and  overseer 
of  that  parish,  under  the  stat.  8  &  9 
Vict.  «.  100.  Two  justices  for  the 
county  of  Essex  afterwards  made  an 
order  under  the  8  «k  9  Vict.  c.  12G,  s. 
58,  adjudicating  the  settlement  of  such 
lunatic  to  be  in  the  parish  of  H.  P. ; 
and  on  the  same  day  they  made  an- 
other order,  under  sect.  62,  reciting 
the  previous  orders,  and  directing  the 
weekly  sum  of  1 1*.  to  be  paid  by  H.  P., 
or  such  other  weekly  sum  as  the  pro- 
prietor of  the  said  house  shall  here- 


after and  from  time  to  time  reasonably 
charge  for  maintenance  of  the  said 
lunatic.  These  orders  were  returned 
into  this  Court  by  certiorari. 

1.  Held,  that  it  was  competent  for 
justices  to  adjudicate  the  settlement 
and  make  an  order  of  maintenance 
under  the  stat.  8  &  9  Vict.  c.  126,  ss. 
5Sy  62,  in  the  case  of  a  lunatic  sent  at 
the  instance  of  a  clergyman  and  over- 
seer, pursuant  to  the  stat.  8  <k  9  Vict, 
c.  100. 

2.  Held,  that  the  instrument  by 
which  the  lunatic  was  sent  to  the  asy- 
lum was  in  the  nature  of  a  certificate, 
and  not  of  such  a  judicial  nature  as 
to  be  removable  by  certiorari,  and  that 
such  objection  might  be  taken  on 
shewing  cause  against  the  rule  for 
quashing  the  instrument 

3.  Held,  that  it  is  no  objection  to 
an  order  of  maintenance  under  stat.  8 
<fe  9  Vict.  c.  126,  s.  62,  that  the  facts 
essential  to  authorise  the  justices  in 
making  such  order  appear  only  by 
way  of  recital. 

4.  Held,  that  the  adjudication  as  to 
the  future  maintenance  was  not  bad 
for  uncertainty.  Reyina  v.  Hatfield 
Peverell,  610 

(7).  Expenses  of  Lunatic  neglected  by 
Friends  to  what  Pa/rish  chargeakls 
— Auditor. 

A  lunatic  neglected  by  his  father, 
and  living  in  parish  H.,  was,  while  in 
parish  W.,  taken  before  a  magistrate 
by  the  relieving  oflficer  of  the  union, 
at  the  instigation  of  the  officiating 
clergyman  of  H.,  and  sent  to  a  lu- 
natic asylum,  under  the  stat  8  &  9  Vict 
c.  126,  8.  49.  The  expense  of  his 
maintenance  there  was  paid  in  obe- 
dience to  an  order  of  magistrates,  by 
the  treasurer  of  the  union  in  which 
parishes  H.  and  W.  were  situate,  and 
the  auditor  debited  W.  with  those  ex- 
penses : — 

Held,  that  the  lunatic,  though  not 
chargeable,  was  to  l)e  considered  a 
pauper  by  rea.son  of  his  having  been 
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sent  to  the  asylum^  and  that  the  audi- 
tor ought  to  have  charged  these  ex- 
penses to  the  parish  of  H.,  which  was 
liable  "  as  the  ])arish  from  which  he 
was  taken/'  Regina  v.  Winaford,  625 

(8).  JuriadicUon  of  Justices — "  Con- 
Jined  or  ordered  to  be  cor^ned**— 
Expenses  for   more   tJum    Tweloe 
Months, 

Under  stat  8  &  9  Vict.  c.  126,  ss. 
58  and  62,  justices  have  only  power 
to  adjudicate  the  settlement  of  a  pau- 
per lunatic,  and  to  make  an  order  for 
his  maintenance  while  he  is  "confined 
or  ordered  to  be  confined"  in  a  lunatic 
asylum.  Where,  therefore,  a  pauper 
lunatic  had  been  discharged  from  con- 
finement in  an  asylum  on  tiie  5th  of 
January,  and  an  order  of  settlement 
and  maintenance  were  made  on  the 
8th  of  July  following : — field,  that  the 
justices  had  no  jurisdiction  to  make 
the  order. 

Semble,  per  Coleridge^  J. ,  that  the  j  us- 
tices,  under  sect.  62,  have  power  to 
order  the  payment  of  the  expenses  in- 
curred in  or  about  the  examination  of 
the  lunatic,  and  his  conveyance  to  the 
asylum,  although  such  expenses  have 
been  incurred  more  than  twelve  calen- 
dar months  [)revious  to  the  time  of 
making  the  order.  Begxnaw.  Wolver- 
hamjytoHy  683 

(9).  Order  of  Maxiytjesvance — Jurisdic- 
tion of  Justices  attaches  from  Time 
of  fiuUng  LvnrUic  ccm^ned  or  or- 
dered to  he  condne^. 

Where  an  order  for  the  maintenance 
of  a  lunatic  recited  tluit  he  had  been 
removed  by  an  order  of  a  justice  of 
the  county  of  Carnarvon  to  an  asylum 
in  the  county  of  Lancaster,  but  it  did 
not  appear  from  that  recital  that  there 
was  no  a.svhim  for  the  countv  of  Car- 
nar\'on,  or  that  it  was  full,  and  on  the 
trial  of  an  appeal  against  the  order  of 
maintenance  it  was  proved  tliat  the 
lunatic  was  unfit  to  be  brought  before 
the  justice  who  remov^nl  him : — Ileldy 
that  such  justice  need  not  proceed  to 


visit  and  examine  the  lunatic  within 
three  days  after  notice,  under  stat  8 
<k  9  Vict.  c.  126,  s.  48. 

SembU,  per  Pattesor^  J.,  that,  even 
if  he  had  not  been  unfit  to  be  brought 
before  tiie  justice,  the  provision  as  to 
the  three  days,  within  which  the  order 
of  justices  must  require  him  to  be 
brought  up,  is  merely  directory. 

Semble,  also,  per  Erie,  J.,  that  the 
jurisdiction  of  justices  to  make  an  or- 
der adjudicating  the  settlement  and 
maintenance,  attaches  upon  their  find- 
ing a  lunatic  pauper  confined  or  or- 
dered to  be  confined  in  an  asylum. 
Regina  v.  Guardians  of  Carnarvon 
and  Anglesea  Union,  708 

(10).  Appeal — See  Pbacticb,  (1). 

(11).  Costs  of,  in  Appeal — See  Ap- 
peal, (1). 
(12).  Residence  for  Five  Years — See 

Residence,  (12). 
(13).  Time  for  giving  Notice  of  Ap- 
peal— See  Practice,  (5). 

MAINTENANCE. 

Order  of  Settlement  contested  under 
Order  of  Maintenance — See  Luna- 
tic, (1). 

MALICIOUS  TRESPASS  ACT. 
Daniageto  Trees — See  Con  viction,(6). 

MANDAMUS. 
(1).  Costs. 

Where  a  party  succeeils  in  a  court 
below  upon  an  objection  which  turns 
out  to  be  ill-fonnded,  and  resists  an 
application  for  a  mandamus  to  cor- 
rect the  error  by  shewing  cause  against 
it,  the  general  and  more  convenient 
rule  is,  that  the  costs  of  such  applica- 
tion shall  be  paid  by  the  party  who 
unsuccessfully  resists  the  application, 
though  the  Court  may  make  excep- 
tions in  particular  cases. 

Such  rule,  however,  will  not  apply 
where  a  party  having  succeeded  in  the 
court  below,  ofiers  no  resistance  to 
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the  correction  of  the  error,  and  is  no 
party  to  the  proceedings  in  this  Court 
Regi7ia\.Ju8tixx8ofCvmiberlanfvd.  Re- 
gina  v.  Justices  of  Lancashire,        202 

(2).  Cov/rt  would  not  interfere  with 
Discretion  exercised  by  JusHaxs, 

Where  an  information  was  laid  be- 
fore justices  against  a  person  for  per- 
jury, and  onitsappearing  that  the  com- 
plainant was  plaintiff  in  a  suit  in  the 
Ecclesiastical  Court  at  York,  then 
pending,  and  that  the  perjury  was  al- 
leged to  have  been  committed  in  evi- 
dence given  in  the  suit,  that  justices  in 
their  discretion  refused  to  proceed 
with  the  inquiry: — 

Held,  that  this  Court  would  not 
compel  them  by  mandamus.  Regina 
V.  Ingham,  689 

(3).  To  enforce  Church-rate  refused — 
See  Church-Rate. 

(4).  Refused,  where  jurisdiction  exer- 
cised—See  Jurisdiction  op  Jus- 
tices. 

(5).  To  issue    Distress   WarrarU  for 

Highway  Rate — See  Highways  (2). 

MARRIAGE. 

Flace  of  need  not  be  stated — See  Exa- 
mination AND  Grounds  op  Ap- 
peal (1). 

MASTERS  AND  SERVANTS  ACT. 

(1).  Agreement  in  Writing,  or  CmUraet 
entered  upon — See  Conviction  (1). 

(2).    Agreement   void — Infancy — See 
Conviction,  (4). 

NOTICE. 

(1).  Appeal  to  Speeial  Sessions — Ser- 
vice of  Notice — Poor  Rate. 

In  order  to  entitle  a  person  to  l)e 
heard  before  justices  at  special  ses- 
sions under  the  6  &  7  Will.  4,  c.  96, 
8.  6  (Parochial  Assessment  Act), 
against  a  rate  made  for  the  relief  of 
the  poor,  it  is  only  necessary  to  prove 
service  of  notice  of  objection  on  one 


of  the  overseers  or  other  persons  by 
whom  such  rate  was  made.  Regina 
V.  Justices  of  Devon,  96 

(2).  Of  Recognisance  in  Bastardg,  need 
not  state  Condition — See  Bastard, 
(9). 

NOTICE  OF  APPEAL. 

(1).  Parties  aggrieved — Signature  of 

Notice. 

By  a  Local  Act,  (7  Geo.4,  c.  cxoci), 
governors  and  directors  of  the  poor 
were  appointe<l  in  the  parish  of  St. 
George's,  Hanover-square,  who  were 
to  have  the  sole  care  and  management 
of  the  poor,  and  control  over  the  funds : 

Held,  tliat  they  were  the  parties 
aggrieved,  under  the  stat.  13  &  14 
Car.  2,  c.  12,  and  were,  therefore,  the 
proper  persons  to  sign  the  notice  of 
appeal  against  an  order  of  removal. 

Held,  also,  that  the  notice  was  pro- 
perly signed  by  three  of  such  gover- 
nors and  directors,  by  virtue  of  the 
8l8t  and  lODth  sections  of  stat.  4  &  5 
Will.  4,  c.  76.  Regina  v.  St.  George's, 
Hanover-square,  519 

(2).  In  case  of  Lunatic — See  Prac- 
tice, (5). 

NOTICE  OF  CHARGEABILITY. 

(1).  How  signed — See  Charge- 
ability,  (1). 
(2).  Should  state  Names  of  Paupers 
— See  Chargeability,  (2). 

ORDER  OF  JUSTICES. 
Recital  in — See  HiGitWAYS,  (1). 

ORDER  OF  REMOVAL. 

(1).  Sufficiency  of  by  a  Police  Magis- 
trate. 

By  stat.  2  &  3  Vict.  c.  71,  any  one 
of  the  magistrates  of  certain  police 
courts  therein  enumerated  is  declared 
to  have  all  the  powers  usually  exercised 
by  two  justices  of  the  peace;  and  by 
stat.  3  ik  4  Vict.  c.  84,  ss.  2  &  5,  it  is 
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enacted,  that  Her  Majesty  may  estab- 
lish new  police  court  divisions,  or  alter 
old  ones,  by  an  order  in  council  to  be 
published  in  the  London  Qazette. 
The  Clerkenwell  police  court  is  not 
one  of  those  enumerated  in  the  for- 
mer Act: — Hddy  that  an  order  for  the 
removal  of  a  pauper,  purporting  to  be 
made  "by  me,  B.  C,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the 
Metropolis,  sitting  at  the  Clerkenwell 
police  court,  within  the  Metropolitan 
police  district,"  and  to  be  signed  and 
sealed  "  at  the  police  court  aforesaid," 
sufficiently  shewed  the  jurisdiction  of 
the  magistrate  to  make  it,  and  that  it 
was  not  necssary  to  state  that  such 
police  court  had  been  established  by 
an  order  in  council. 

The  examinations  to  support  the 
order  of  removal  stated,  that  the  pau- 
per's husband  had  resided  with  his 
&ther  in  the  appellant  parish  (where 
the  father  had  a  settlement)  as  part  of 
his  femily;  that  the  fiather  removed  to 
Chelsea  (where  he  died)  while  the  son 
was  under  twenty-one;  but  they  did 
not  expressly  state  that  the  son  was 
unemanci  pated : — Hddj  that  the  eman- 
cipation of  the  son  was  not  to  be  pre- 
sumed, and  need  not  be  negatived,  and 
that  therefore  the  examinations  were 
sufficient.  Regina  Y.Hainmersmith,  84 

(2).  Statement  of  Sickness  or  Accideiit 
— Appeal — Sessions. 

Where  an  order  of  removal  did  not 
negative  that  the  relief  was  made  ne- 
cessary by  sickness  or  aecident: — 

ffeldy  that  it  was  a  good  ground  of 
appeal  at  the  sessions,  that  such  relief 
was  in  fact  so  made  necessary,  and 
that  the  order  of  removal  was  bad  for 
not  stating  that  such  sickness  or  acci- 
dent would  produce  permanent  dis- 
ability. 

Qumre,  whether  the  sessions  can  en- 
ter into  the  nature  or  character  of  the 
sickness  or  accident  ^  Regina  v.  Priors 
Ha/rdwick,  510 


(3).  Sickness  or  Accident  need  fuj^  he 
negatived. 

The  order  of  removal  need  not  ne- 
gative that  the  relief  is  made  neces' 
sary  by  sickness  or  accident.  Eegina  v. 
Lla/ndogget,  517 

(4).  JwrisdMon  of  Justices  nU  nuuh 
to  appear. 

An  order  of  removal,  dated  July, 
1845,  was  made  by  justices  therein 
calling  themselves  "justices  in  and  for 
the  said  coimty  of  Cornwall"  and 
"county  of  Cornwall"  was  the  venue 
appearing  in  the  margin.  This  order 
was  suspended,  and  in  October,  1847, 
an  order  removing  the  suspension,  and 
another  order  for  repayment  of  costs 
incurred,  were  indorsed  on  the  original 
order  of  removal.  These  latter  orders 
had  no  marginal  venue,  but  one  of  the 
justices  who  signed  them  had  signed  • 
the  original  order  of  removal,  and  they 
were  stated  to  be  justices  "for  the  said 
county  of  Cornwall:" — 

Held,  that  it  did  not  appear  that 
the  orders  of  1847  were  made  by  the 
justices  in  their  county,  and  that  the 
orders  were  therefore  bad,  as  not  shew- 
ing jurisdiction. 

The  proviso  In  sect.  7  of  the  12  & 
13  Vict.  c.  45,  is  not  retrospective, 
and  does  not  apply  to  rules  pending 
at  the  time  the  act  passed.  Regina  v. 
Crawanj  663 

(5).   QuasJied,   when  conclusive — See 

Evidence,  (1). 
(6).  May  be  niade  toitJwvi  Notice — • 

See  Lunatic,  (1). 
(7).    Unappealed   against,    need    not 
state  wliere  made — See  Residence,  (4). 

OVERSEERS. 

(1).  Appointment  of,  in  Boroughs,  in 
whom  vested. 

The  appointment  of  overseers  for  a 
parish  within  a  borough  is  vested  in  the 
mayor,  bailiffs,  or  other  head  officers, 
being  a  justice  or  justices,  and  not  in 
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the  justices  of  the  peace  at  large  for 
the  borough,  under  43  Eliz.  c.  2,  a.  8. 
Eegina  y«  Preston^  312 

(2).    Indictmefnt  ofy  for  removed  of 
Paupers — See  Indictment,  (1). 

(3).  Execylion  of  P(m>8h  IrtdenJhMre — 
See  Settlement,  I.  (3). 

(4)«  Power  to  make  special  Rale — See 

JUKISDICTION  OF  JUSTICES,  (2). 

{5).  Power  to  rale  District  separately 
from  Parish — ^See  Parish,  (1). 

PARISH. 

( 1 ).  District  in  not  s^i}arale from  Parish 
for  SuppoH  of  Poor. 

Before  the  dissolution  of  the  monas- 
teries, the  abbot  and  convent  of  Crow- 
land  were  patrons  of  the  parish  of  W., 
and  there  was  then  a  chapel  in  the 
district  of  W.  D.,  with  a  chantry  and 
endowment   of  lands.     The   district 
was  anciently  part  of  the  parish ;  but 
before  the  43rd  Eliz<  c  2,  the  district 
had  all  parochial  rights  and  sacra- 
ments, its  own  churchwardens,  sepa- 
rate surveyors,  separate  burial  ground, 
and  the  inhabiteoits  have  not  contri- 
buted to  the  repair  of  the  church  of 
W.    Separate  overseers  of  the  district 
have  been  appointed  since  1738,  and 
separate  rates  collected;  but  there  was 
only  one  workhouse  for  both,  the  poor 
were  supported  out  of  a  joint  £md, 
«nd  the  lands  in  the  district  paid  tithes 
to  the  vicar  of  the  parish.    Removals 
of  poor  had  been  made  from  other 
places  to  the  district  and  to  the  parish, 
but  none  from  the  parish  to  the  dis- 
trict or  vice  versa.     The    poor-law 
commissioners  under  the  stat.  4  &  5 
WilL  4,  c  76,  had  made  orders,  treat- 
ing the  district  and  parish  as  places 
separately    maintaining    their    own 
poor-. — 

Heldy  that  the  stat  13  &  14  Car.  2, 
c  12,  s*  21,  does  not  apply,  because 
the  parish  and  district  might  have  had 
and  have  had  the  benefit  of  the  stat. 
43  Eliz. 


Held,  also,  that  the  district  was  not 
a  parish  or  reputed  parish,  before  the 
passing  of  the  43  £Uiz.,  and  on  that 
ground  entitled  to  be  separate  frx)m 
the  parish  in  regard  to  the  maintenance 
of  the  poor.     Regina  v.  Clayton,  494 

(2):  Li  gluing  amd  Watching — Adop- 
tion of  Statute  by  RaJUpayeri, 

The  stat.  3  &  4  WilL  4,  c.  90,  being 
an  act  for  lighting  and  watching  pa- 
rishes in  England  and  Wales,  by  sec- 
tion 8  provides,  that  the  adoption  of 
the  Act  shall  be  determined  by  a  ma- 
jority consisting  of  two-thirds  of  the 
votes  of  the  ratepayers  present  at  such 
meeting : — 

Heldy  that  the  provisions  of  the  sta- 
tute had  not  been  adopted  when  at  a 
meeting  thirty-seven  rateprayers  being 
present,  only  twenty  voted,  the  re- 
mainder not  taking  any  part  in  the 
transaction.  In  the  MaUer  of  the  Rate- 
payers of  Eynaham,,  507 

POOR  RATE. 

(1).  Rating  Waterworks. 

A  case,  stated  by  an  arbitrator  for 
the  opinion  of  the  Court,  foimd  the 
following  £Eu;ts: — ^A  Company  possess- 
ed water-works  extending  into  several 
parishes  having  separate  poor  rates. 
In  the  case  the  works  were  divided 
into  two  classes:  first,  those  indirect- 
ly productive  of  profit,  as  buildings, 
reservoirs,.  &c.,  which  bring  the  water 
to  the  service  pipes ;  second,  those  di- 
rectly productive  of  profit,  as  the 
mains  and  service  pipes,  which  deliver 
the  water  to  the  consumer.  The  case 
found  that  the  quantity  of  the  mains 
and  pipes  and  the  land  occupied  by 
them,  and  also  the  net  profits  in  the 
difierent  parishes  were  in  the  direct 
ratio  of  the  gross  receipts  in  each  pa- 
rish:— 

Heldf  that,  the  rateable  value  of  the 
entire  works  having  been  correctly  as- 
certained by  finding  the  net  estimated 
rental  at  which  they  would  let  to  a 
tenant  under  a  lease,  the  principle  on 
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which  such  rateablevalue  is  to  be  divided 
amongst  the  different  parishes  is  as 
follows : — The  first  class  is  to  be  rated 
in  the  onlinary  way  by  valuing  the 
land  with  the  buildings  and  fixtures 
thereon,  and  distributing  the  amount 
amongst  the  parishes  in  which  the 
parts  of  this  class  of  works  are  situate, 
according  to  their  value  in  each  parish. 

This  amount  being  deducted  from 
the  rateable  value  of  the  entire  works, 
the  residue  is  the  rateable  value  of  the 
second  class ;  and  this  residue  is  to  be 
apportioned  amongst  the  parishes  in 
which  the  parts  of  this  class  of  works 
are  situate.  Such  apportionment  is 
to  be  made  according  to  the  rent  which 
might  be  expected,  if  the  parts  of  this 
class  of  works  situate  in  each  parish 
were  let  separately.  The  net  profits 
in  each  parish  would  fiimish  the  best, 
but  the  gross  receipts  furnish  the  most 
convenient  criterion  of  such  rent  where 
the  ratios  exist  which  are  found  in  the 
present  case,  and  where  the  total  ex- 
pense is  taken  to  be  common  to  the 
whole  apparatus. 

Tlie  outlay  of  capital  in  the  different 
parishes  can  furnish  no  true  criterion, 
since  it  may  have  l)een  injudiciously 
expended  or  have  become  worthless. 
Regina  v.  21  iU  End  Old  ToiiyHj       13 

(2).  Scientijic  Society  not  etititkd  to  Ex- 
emption. 

By  stat.  6  &  7  Vict.  c.  63,  (an  Act  to 
exempt  from  rateability  land  and  build- 
ings occupied  by  scicntitic  or  literary 
societies),  the  purpose  of  tlie  society, 
the  contributions,  the  absence  of  pro- 
fits, the  law  of  such  society  against  di- 
vidends, and  the  certificate,  are  condi- 
tions in  equal  degree  to  the  rif^'ht  of 
exemption ;  and  the  claim  of  right  may 
be  defeated  on  the  default  of  any  one 
of  the  conditions;  and  the  presence  of 
one  raises  no  presuinj)tion  apiinst  the 
absence  of  any  or  either  of  the  others. 
The  Birmingham  News  Room  Society 
obtained  the  certificate  of  a  hamster, 
as  specified  in  the  first  section,  stating 


that  certain  premises  in  the  occupa- 
tion of  the  said  society  were  not  liable 
to  be  rated  to  the  relief  of  the  poor  of 
the  parish  of  Birmingham.  There  was 
no  appeal  against  the  certificate  under 
the  sixth  section.  It  appeared  the  total 
receipts  of  the  society  were  exhausted 
by  the  expenses  of  the  establishment; 
but  no  law  of  the  society  existed  pro- 
hibiting any  division  of  profits  among 
its  members : — Hdd,  that  such  prohi- 
bitory law  was  necessary  to  enable  the 
society  to  establish  their  claim  of  ex- 
exmption. 

And  that  the  certificate  was  only  a 
condition  precedent  to  the  claim  of  ex- 
emption, and  not  conclusive  proof  of 
the  right.    Regivay.  FhiUipSy        134 

(3).  Exemption  of  Parson  under  Pri- 
vate Incloaure  Act. 

Under  a  private  inclosure  Act  (xxv 
Geo.  2)  certain  lands,  which  were  to  be 
inclosed,  were  to  be  charged  with  the 
payment  of  the  yearly  sum  of  90^.  to 
the  rector,  and  the  same  ''was to  be  paid 
and  contributed  free  and  clear  of  and 
from  all  deductions,  defalcations,  or 
abatements,  for  or  in  respect  of  re- 
j)rises  or  outgoings  whatsoever,  other 
than  and  except  the  land-tax ;"  and  the 
same  was  to  be  "  in  lieu  and  satisfac- 
tion of  and  in  ftiU  comi)ensation  for  all 
tithes  arising  out  of  the  said  lands  :" — 
HeUif  that  the  rector  was  not  rateable 
to  the  relief  of  the  poor  in  respect  of 
such  yearly  sum.      Regina  v.  Shaw, 

170 

(4) .  Reservoirs  of  Water-icorh  RcUeable. 

Under  two  local  Acts  {vii  <k  viii  Geo. 
4,  and  viii  it  ia:  Vict.),  for  supphing 
witli  water  the  town  of  H.,  within  the 
townsliip  of  H.,  the  commissioners 
made  two  reservoirs  in  the  township 
of  L.,  one  for  containing  the  water  for 
the  supply  of  H.,  the  other  as  a  com- 
pensation reservoir  for  preventing  in- 
jury to  certain  owners  and  occupiers 
of  mills  in  L.  By  the  Acts  the  com- 
missioners were  empowered  to  make 
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reservoirs  and  break  up  the  soil  of  any 
street,  highway,  kc,  and  also  to  bor- 
row money,  which  was  to  be  applied 
in  the  first  place  to  the  expenses  of 
obtaining  the  Act,  and  all  the  residue 
towards  purchasing  land,&c.,  and  mak- 
ing and  completing  the  works,  &c.; 
and  they  were  required  to  supply  with 
water  such  of  the  inhabitants  as  would 
pay  128.  per  annum,  under  a  penalty, 
if  they  could  do  so  without  lessening 
the  supply  to  the  other  tenants,  but 
not  otherwise;  and  in  case  of  fire  the 
water  might  be  used  without  compen- 
sation, and  a  sufficient  quantity  of  wa- 
ter to  water  the  streets  might  be  taken 
on  payment  of  a  small  sum,  if  there 
was  a  sufficient  supply  for  the  other 
tenants : — 

Held,  that  both  the  reservoirs  were 
rateable  to  the  relief  of  the  poor  in  L. 
Regma  v.  Longwood,  371 

(5).  Tolls  on  Bridge,  how  rated. 
A  company  was  empowered  to  con- 
struct a  bridge  across  the  Thames,  to 
purchase  land  to  make  approaches,  and 
to  demand  a  certain  amount  of  toll, 
either  wholly  on  the  bridge  or  on  the 
roads,  or  partly  on  each.  One  moiety 
of  the  bridge  was  in  parish  B.,  and  the 
other  in  parish  H.,  and  the  roads  lead- 
ing to  the  bridge  were  of  greater  ex- 
tent in  B.  tlian  in  H.  The  whole 
amount  of  toll  was  collected  on  the 
bridge: — Held,  that  the  bridge  being 
the  direct  source  of  rateable  value,  and 
situate  in  equal  moieties  in  the  two 
parishes,  and  the  approaches  indirectly 
conducing  to  produce  that  value,  that 
such  rateable  value  was  to  be  divided 
equally  between  the  two  parishes,  and 
not  in  proportion  to  the  length  of  road 
in  each  parish.  Regitui  v.  Hammer- 
smith  Bridge  Company,  424 

(6).  Scientific  Societies —  VohiiUtaryCon- 
trUnttums. 
By  the  rules  of  a  society  called  the  "Bir- 
mingham New  Library,"  instituted  for 
thej>urpo8e  of  collecting  and  maintain- 
ing a  library,  it  was  provided,  that  each 


person  on  being  admitted  a  member 
should  pay  a  sum  of  two  guineas,  and 
an  annual  sum  of  1/.  in  advance,  for 
the  expenses  of  the  current  year ;  that 
the  rights  and  privileges  of  the  mem- 
bers in  the  library  should  only  con- 
tinue so  long  as  the  annual  subscripr 
tion  was  regularly  paid;  that  there 
should  not  be  any  dividend,  gift,  divi- 
sion, or  bonus  in  money  among  its 
members;  and  that  each  member 
might  transfer  his  property  in  the  li- 
brary to  any  person  who  should  sub- 
mit to  the  laws  of  the  society : — Held, 
first,  that  the  society  was  instituted 
for  the  i)urpose  of  literature  exclu- 
sively, within  the  meaning  of  the  stat. 
6  &  7  Vict.  c.  36,  s.  1,  and  therefore 
that  the  lands  <!i:c.,  belonging  to  it  were 
exempt  from  rateability. 

Held,  secondly,  that,  as  the  contri- 
bution made  by  each  member  was 
commenced  and  continued  of  his  own 
free  choice,  and  might  be  withdrawn 
at  any  time  without  subjecting  him 
to  any  legal  liability  or  forfeiture,  ex- 
cept that  of  being  deprived  of  the  be- 
nefit of  the  library,  the  society  was 
supported  by  annual  voluntary  con- 
tributions, within  the  meaning  of  the 
said  statute. 

The  premises  occupied  by  this  so- 
ciety were  situate  in  the '  parish  of 
Birmingham;  the  certificate  of  the 
barrister  was  obtained  and  filed  pur- 
suant to  the  statute ;  the  premises 
were  uiterwards  rated,  and  the  society 
did  not  appeal  to  the  sessions : — Held, 
that  the  society  not  having  appealed, 
the  payment  of  the  rate  could  not  be 
resisted.  Kegimi  v.  Justices  of  Bir- 
mingham, 445 

(7).  Scientjfic  Society,  when  not  exempt, 

A  society,  originally  instituted  ex- 
clusively for  the  purposes  of  science 
and  tlie  fine  arts,  and  so  certified  pur- 
suant to  the  statute,  forfeits  its  ex- 
emption from  contribution  to  local 
and  parochial  taxation,  under  the  6  k 
1  Vict.  c.  36,  where  it  lets  out  por- 
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tions  of  its  premises  for  public  poli- 
tical meetings  and  private  exhibitions, 
for  admission  to  which  money  is  taken 
at  the  doors,  even  though  the  proceeds 
of  such  letting  are  devoted  to  the  pur- 
poses of  the  society,  and  no  dividend 
is  declared  out  of  the  rent  paid  on  such 
occasions^     Ffirvia  v.  Trail  459 

(8).  LUerwry  Society — Beneficial 
Occupatian. 

The  Baptist  Missionary  Society  was 
assessed  to  a  poor-rate,  in  respect  of 
certain  buildings,^  comprising  various 
apartments  occupied  for  the  purpose 
of  conducting  the  affairs  of  the  insti- 
tution. The  Society  was  established 
for  the  purpose  of  sending  out  and 
supporting  missionaries  to  convert  the 
heathen,  and  is  supported  entirely  by 
voluntary  contributions,  except  a  sum 
of  20,000^.,  the  interest  of  which  is 
devoted  to  the  support  of  widows 
and  orphans  of  missionaries  dying 
abroad,  and  no  member  derives  any 
private  advantage  from  the  Society. 
A  secretary,  and  several  clerks,  are 
employed  by  the  Society,"  some  of 
whom  live  in  a  small  house  immedi- 
ately adjoining  the  building.  Reports, 
and  other  periodical  works  of  the  So- 
ciety, are  printed  for  the  use  of  the 
members,  and  sold  when  applied  for, 
and  the  proceeds  carried  to  the  credit 
of  the  Society,  but  do  not  cover  the 
original  cost.  Two  other  Societies, 
supported  in  the  same  way,  and  deriv- 
ing no  private  beuetit  from  the  occu- 
pation of  these  premises,  occupy  some 
part  of  this  building,  for  the  purpose 
of  holding  their  meetings,  ic,  for 
which  they  ])ay  a  certain  sum  to  this 
Society,  which  is  expended  in  lighting 
and  cleaning  the  said  building: — 

Held,  that  there  was  a  beneficial  oc- 
cupation, and  that  the  Society  were 
rateable  to  the  relief  of  the  poor. 

Held  J  also,  that  the  occupation  of 
premises  by  persons,  merely  for  the 
purpose  of  infusing  religious  instruc- 
tion, would  not,  on  that  account,  be 


exempt  from  rateability  to  the  re- 
lief of  the  poor  in  respect  of  them. 
Regina  v.  Baptist  MtMionofry  Sodsty 

boo 

(9).  Appeal  to  Special  SessicnB — See 

Notice,  (1). 

(10).  Separate  Rate  for  District  in 

Parish — See  Parish,  (1). 

PRACTICE. 

(1),  Appeal,  Entry  of,  by  proper 
Parties. 

An  order  for  the  repayment  of  the 
expenses  of  maintaining  a  pauper  lu- 
natic, was  directed  to  the  treasurer  of 
the  guardians  of  the  union  of  Market 
Bosworth.  Against  this  order  the 
churchwardens  and  overseers  of  the 
parish  of  Market  Bosworth  appealed 
but  their  appeal  was  entered  at  the 
sessions  by  the  clerk  of  the  peace  as 
an  appeal  by  the  guardians  of  the 
union,  and  respited.  Notice  of  trial 
for  the  following  sessions  was  given 
on  behalf  of  the  churchwardens  and 
overseers. 

When  the  appeal  was  called  on,  the 
sessions  refused  to  hear  the  church- 
wardens and  overseers,  beciiuse  the 
appeal  did  not  appear  in  the  minute- 
book  to  have  been  entered  on  their 
behalf,  and  a  mandamus  from  this 
Court  to  compel  the  sessions  to  hear 
was  refused.  Reyina  v.  Justices  of 
Leiceskrshire,  1 

(2).   Copies  of  all  Examinations  must 

be  sent. 

Copies  of  all  the  examinations  taken 
and  of  all  documents  received  by  re- 
moving justices,  touching  the  settle- 
ment of  a  pauper,  must  be  sent  witft  a 
co])y  of  the  order  to  the  aj)j)ellants. 

Where  an  examination  set  up  two 
grounds  of  removal,  one  by  hiring  and 
service  and  the  other  by  a  previoas 
order  of  removal  unappealed  against, 
but  a  copy  of  this  previous  order  wai* 
not  sent  with  the  other  examinations; 
— IleM,  that  the  respondent*  were 
precluded  from  going  into  proof  of 


PRA.CTICR 


753 


either  ground  of  settlement     Retina 
V.  Mylor,  32 

(3).  Affidavit — Conviction — Excise. 

Where  it  appeared  from  the  affida- 
vits on  which  a  rule  nisi  to  set  aside 
a  conviction  was  granted,  that  such 
conviction  had  been  obtained  in  pur- 
suance of  a  conspiracy,  and  these  affi- 
davits were  unanswered,  this  Court  will 
make  the  rule  absolute  in  the  exercise 
of  its  jurisdiction  over  all  criminal 
proceedings  in  an  inferior  court,  al- 
though the  Court  of  Exchequer  may 
also  have  jurisdiction  by  statute  over 
the  subject-matter. 

Where,  therefore,  a  maltster  had 
fraudulently  procured  a  conviction 
against  his  workman  for  maliciously 
doing  certain  things  prohibited  by  the 
excise  laws,  with  intent  to  injure  his 
master,  under  7  <k  8  Geo.  4,  c.  52y  s. 
46,  and  had  obtained  a  certificate  un- 
der that  section,  this  Court  set  aside 
the  conviction,  although  the  party 
convicted  was  not  made  a  party  to  the 
rule,  and  although  in  such  case  it  is 
expressly  provided,  by  7  &  8  Geo.  4. 
c.  53,  8.  79,  that  a  \^Tit  of  certiorari 
may  issue  out  of  the  Court  of  Exche- 
quer.    Begiiia  v.  Giliyard,  207 

(4).  Bide  of  Seasiona. 
A  rule  of  practice  of  a  court  of  quar- 
ter sessions,  that  whenever  an  appeal 
against  an  order  of  removal  shall  be 
entered  and  respited,  due  notice  there* 
of  shall  be  given  by  the  appellant  to 
the  respondent  parish,  is  void;  and 
where  the  court  of  quarter  sessions  had 
dismissed  an  appeal  for  want  of  such, 
notice,  this  Court  granted  a  mandamus 
to  them,  to  enter  continuances  and  hear 
the  appeal.  Regina  v.  Justices  ofSur- 
tigy,  531 

(5).  Lunatic — Notice  of  Appeal, 
The  provisions  of  the  stat.  11  &  12 
Vict.  c.  31,  as  far  as  they  are  applica- 
ble^ extend  to  appeals  against  orders- 
of  maintenance,  in  the  case  of  pauper 
lunatics,  under  the  stat  8  &  9  Vict 
c.  126. 


Where  an  order  of  maintenance, 
which  also  adjudicated  the  settlement 
of  a  pauper  lunatic  to  be  in  P.  was 
made  on  the  Gth  of  October,  1848,  and 
on  the  following  day,  a  duplicate  of 
the  order,  with  copy  of  certificate  of 
chargeability,  notice  of  chargeability, 
and  statement  of  the  particulars  of  the 
lunatic's  settlement,  jvere  served  on 
one  of  the  overseers  of  P.;  on  the  19th, 
tlie  attornies  for  P.  applied  for  copies 
of  the  depositions  on  which  the  said 
order  was  made,  which  were  furnished 
on  the  25th  of  October:  at  the  Janiiaiy 
sessions,  1849,  the  appellants,  not  hav- 
ing given  any  notice  of  appeal,  applied 
to  enter  and  respite  an  appeal  against 
the  said  order,  wliich  was  refused,  on 
the  ground  that  no  notice  of  appeal 
had  been  given  in  confonnitv  with  the 
Stat  11  &  12  Vict  c.  31,  8.'9:— 

'  HM,  that  the  sessions  were  right 
Eeffifui  v.  Justices  of  Glamorganshire^ 

535 

(6).  Rule  under  11  ^12  Vict,  c,  44, 
not  jjro])er  Reiiiedy  to  try  Validity 
of  Exemption  frcnn  Rale, 

A  rule  under  the  stat  11  <k  12  Vict 
c.  44,  is  not  the  projHjr  remedy  to  try 
the  validity  of  an  exemption  from  the 
higliway  rate.     Regina  v.  JuMices  <^ 
Shroji^drey  641,  n, 

(7).  Tivw  tmiliin  which  Application^ 
inay  he.  made  to  qtiash  Certiorari, 
Where  a  case  had  been  reserved  at 
sessions,  held  June,  1848,  and  the  cer- 
tiorari to  remove  the  case  into  this 
Court  issued  in  December,  1848,  upon 
an  affidavit  of  service  of  notice  upon, 
two  of  the  justices  by  whom  the  order 
of  sessions  had  been  made,  and  a  rule 
nisi  for  quashing  tlie  order  of  sessions- 
was  obtained  in  Easter  Term,  1849y 
(May  8),  and  the  return  to  the  certio- 
rari was  made  nearly  at  the  same 
time: — 

Held,  that  application  to  quash  the 
certiorari  might  be  made  upon  affida- 
vits shewing  that  no  notice  had  beea 
given  to  two  justices  before  whom  the 
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api)cal  was  heard,  as  stated  in  the  affi- 
davit on  which  the  Avrit  was  granted; 
but  that  such  application,  made  in 
Micliaehnas  Term,  1849,  was  too  late. 
Regina  v.  Basiwjstokey  693 

(8).  Power  of  Sevens  to  Respite  Judg- 

merU — See  Sessions  (1). 

(9).  Production  of  Order  of  Removal 

See  Sessions  (5). 

(10)  Paioer  of  Justices  to  liewr  Second 
Application  for  order  in  Bastardy 
— See  Bastard  (8). 

(11)  Rate — Omissioti  to  Appeal — Ex- 
emption from  Rate  cannot  he  Clmmr- 

ed — See  Highways  (3). 

RECEIVER. 

(1).  Indid/inenJtf  Form  of—JiidgmevU 

arrested. 

At  the  quarter  sessions  for  the 
county  of  Dorset,  a  receiver  of  stolen 
property  was  tried  on  the  same  in- 
dictment with  the  principals,  and  all 
found  guilty.  The  seventh  count,  on 
which  the  receiver  was  convicted,  al- 
leged the  receipt  of  the  property  to 
be  in  the  county  of  Somerset,  but  re- 
ferred to  the  count  on  which  the  prin- 
cij)al8  were  convicted,  in  the  following 
words:  "  Being  the  same  property  as 
is  mentioned  in  the  fifth  count  of  this 
indictment,  before  then  feloniously 
stolen  and  carried  away :"  — 

Held,  that  the  Court  has  power  un- 
der the  Stat.  11  &  12  Vict.  c.  78,  s.  2, 
to  hear  questions  reserved  in  arrest  of 
judgment. 

//^//,  also,  that  tlie  indictment  was 
bad  in  arrest  of  judgment,  because  no 
jurisdiction  to  try  in  the  county  of 
Dorset  appeared  on  the  face  of  the  in- 
dictment; and  that  such  defect  was 
not  cured  by  the  stat.  11  &  12  Vict, 
c.  40.     Refina  v.  Mtirtln,  575 

(2).  Indictment  not  supported  by  Evi- 
dence— Married  Woman  receiviiig 
from  Husband. 

An  indictment  for  receiving  goods 
knowing  them  to  liave  been  stolen,  is 
not  supported  without  proof  that  the 
goods  came,  actually  or  potentially. 


into  the  possession  of  tlie  prisoner. 
Where,  therefore,  it  was  proved  that 
the  prisoner  (a  married  woman)  went 
to  a  coach-ofiice,  and  claimed  a  box 
which  had  been  sent  there  by  her  hus- 
band, full  of  stolen  goods,  but  she  was 
taken  into  custody  before  the  box  was 
given  to  her: — 

Held,  that  she  had  never  in  fact  re- 
ceived them,  and  that  the  conviction 
was  wrong. 

Quare,  whether  a  married  woman 
can  be  convicted  of  receiving  stolen 
goods  from  her  husband,  she  knowing 
that  they  were  stolen.  Retina  v. 
HiU,  648 

RESIDENCK 

(1).  Removability  under  the  ^  k  \0 
Vict.  c.  66. 
A  pauper  had  resided  for  ten  years 
next  before  the  passing  of  the  9  dr  10 
Vict.  c.  66  (26th  August,  1846),  in 
parish  H.,  but  he  had  been  in  receipt 
of  parish  relief  during  the  greater  put 
of  1844: — Jleld,  that  he  was  never- 
theless irremovable.  Regina  v.  Har- 
row on  Uie  HiU,  232 

(2).  As  Wife  ami  Widmo — Appeal. 

On  appeal  against  an  order,  made 
before  the  passing  of  the  stat.  9  4:  10 
Vict.  c.  ()G,  for  tlie  removal  of  a  fe- 
male j)auj)er,  who  had  resideil  partly 
as  wife  and  partly  as  widow  in  the  re- 
sjKindent  j)arish  for  more  tlian  five 
years  pre>'ious  to  the  ai)plication  for 
the  warrant,  but  which  order  had 
never  been  carried  into  effect  by  ac- 
tual  removal: — Heldy  that  residence 
as  wife  would  coalesce  with  residence 
as  widow,  and  make  the  pauper  irre- 
movable. 

Held,  also,  that  such  irremovability 
did  not  create  a  ground  of  appeal 
agiiinst  such  order.  Regina  v.  Glos- 
sop,  256 

(3).     Irremovability  good  Ground  <f 

Apimd. 
Stat.  9  &  10  Vict  c.  66,  s.  2,  enacts, 
that  '^  no  woman  residing  in  any  pa- 
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rish  with  her  husband  at  the  time  of 
his  death  shall  be  removed,  nor  shall 
any  warrant  be  granted  for  her  re- 
moval from  such  parish  for  twelve  ca- 
lendar months  next  after  his  death,  if 
she  continue  a  widow."  The  Act 
came  into  operation  26th  August, 
1846: — Heldy  that  though  an  order 
for  the  removal  of  a  pauper  widow, 
made  l>efore  the  passing  of  the  Act, 
was  a  valid  order,  yet  the  Act  ren- 
dered the  pauper  irremovable  under 
it,  and,  the  pauper  having  been  re- 
moved under  it  after  the  ])assing  of 
the  Act,  that  such  irremovability  was 
a  good  ground  of  appeal  against  the 
order.  Regiiia  v.  ISt.  Mary^  White- 
ch(ij)el,  262 

(4).  Disruption  of- — Examinations — 
Order  unappealed  against. 

A  pauper,  who  had  resided  in  H. 
for  eleven  years  prior  to  to  the  25th 
January  1845,  on  that  day  became 
chargeable,  and  was  removed  to  A. 
under  an  order  of  removal,  which  was 
unappealed  against.  She  had  a  cot- 
tage in  H.  in  which  she  left  her  fur- 
niture, and  retained  the  key.  She 
remained  in  A.  for  nineteen  days, 
during  wliich  time  she  was  relieved 
by  that  parish.  She  then  returned 
to  H.  and  took  possession  of  her  cot- 
tage. She  continued  to  receive  re- 
lief from  A.  until  the  4th  November, 
1846,  when  she  again  became  charge- 
able to  H.,  and  was  removed  by  an 
order  dated  12th  December,  1846,  to 
A.: — HMf  that  the  removal  to  A. 
under  the  first  order  was  a  disruption 
of  the  residence  and  inhabitancy,  and 
that  the  pauper  was  not  rendered  ir- 
removable by  Stat.  9  <k  10  Vict.  c.  66, 
8.  1. 

Held^  also,  that  the  examinations 
need  not  negative  that  the  charge- 
ability  was  occasioned  by  sickness  or 
accident. 

Hddy  also,  that  an  order  of  removal 
unappealed  against  is  not  bad  lie- 
cause  it  does  not  state  the  place  where 
it  was  made.   Begina  v.  Halifax,  268 


(5).  Removal  constitutes  Break. 

The  removal  of  a  pauper  from  one 
parish  to  another,  under  an  order  of 
removal,  constitutes  a  br^^ak  in  the 
continuity  of  residence  under  the  9  & 
10  Vict.  c.  QQ.    Regina  v.  Seend,  276 

(6).  Confinement  in  Prison  out  of 
Parish. 

Where  there  lias  been  a  residence 
by  the  i>auper  out  of  the  parish  seek- 
ing to  remove  him  during  any  part  of 
the  five  years  next  preceding  the  ap- 
lication  for  his  removal,  the  enacting 
part  of  the  9  &  10  Vict.  c.  66,  s.  1, 
does  not  apply,  tlie  residence  is  defi- 
cient; and  the  excepting  proviso  does 
not  supply  the  deficiency,  although 
the  pauper  may  be  within  the  terms  of 
it. 

Where  a  pauper  had  resided  for 
thirteen  years  in  a  ])arish  previous  to 
an  application  for  his  removal  (July 
29,  1846),  with  the  exception  of  fif- 
teen months  in  the  years  1843  and 
1844,  during  which  he  was  confined 
in  a  prison  situate  out  of  the  parish : 
— Held,  that  he  was  removable.  i2«- 
gina  V.  Sidford,  286 

(7.)  Removability  of  Fojmily  wJien  de- 
serted. 

The  proviso  at  the  end  of  stat.  9  h 
10  Vict.  c.  66,  s.  1,  applies  only  to 
those  persons  who  are  within  the 
enacting  part  of  the  same  section;  and, 
therefore,  where  a  man  and  his  wife 
and  children  had  come  into  a  parish  at 
Midsummer,  1846,  and  the  man  de- 
serted them  in  March,  1847,  and  they 
j  were  removed  to  his  settlement  by  an 
order  dated  29th  April,  1847:— 2/e«, 
that  they  were  removable.  Regina  v. 
St.  Ebbs,  Oxford,  308 

(8.)  Married  Woman  irremovable. 

The  Stat.  9  &  10  Vict.  c.  66,  8.  1, 
does  not  render  a  married  woman  ir- 
removable, although  she  may  have  re- 
sided five  years  in  the  parish  seeking 
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to  remove  her,  unless  her  husband,  if 
chargeable,  would  have  been  irremov- 
able also.     Regina  v.  Pott  Shrigley^ 

317 

(9).  Rdief- — Proviso  retrospective. 

The  Stat.  9  &  10  Vict.  c.  66,  s.  1, 
enacts,  that  no  person  shall  be  remov- 
ed from  a  parish  in  which  such  per- 
son shall  have  resided  for  five  years. 
A  proviso  in  the  same  section  directs, 
that  the  time  during  which  such  per- 
son shaU  be  a  prisoner  shall  be  ex- 
cluded from  the  computation  of  time : 
— Held,  that  the  proviso  had  a  retro- 
spective effect;  and  that  a  pauper  who 
Imd  resided  in  a  parish  from  1839  till 
the  making  of  the  order  (May,  1847), 
but  from  1843  had  been  receiving  re- 
lief, was  removable.  Pegina  v.  Ch/rist- 
fimrchy  320 

(10).  Irremovability — Sessions. 

A  man  who  had  resided  in  parish 
A.  more  than  five  years  without 
receivingi  relief  previous  to  Januaij, 
1841,  being  out  of  work,  went  in  that 
month  to  parish  B.,  in  which  his  set- 
tlement was,  to  procure  either  work 
or  relief;  he  was  employed  by  the 
overseer  of  B.  for  six  or  seven  weeks, 
and  during  that  time  lived  in  the 
workhouse  there:  he  was  paid  wages 
for  the  work  he  did,  and  then  returned 
to  his  wife  and  family,  whom  he  had 
left  in  lodgings  in  A. ;  he  resided  there 
for  about  a  year,  and  then  obtained  re- 
lief, first  from  the  appellant  and  after- 
wards from  the  respondent  parish,  and 
continued  to  do  so  until  the  date  of 
the  order,  Ist  March,  1846. 

HMf  that  he  was  irremovable  from 
A.  under  9  &  10  Vict.  c.  6G. 

Heldj  also,  the  sessions  ought  to  de- 
termine the  question  of  animus  rever- 
tendi  as  a  question  of  fact.  Pegina  v. 
Tacolnestone,  353 

(11).  Incorporation  of  Parishes  under 
Local  Act. 

By  a  local  Act  (1  &  2  Will.  c.  It)  the 


governor,  deputy-governor,  and  guar- 
dians of  the  poor  of  the  city  and  county 
of  Norwich  and  liberties  of  the  same, 
were  incorporated.  By  sect.  29  of  the 
said  act,  the  corporation  were  to  have 
the  care  of  the  poor.  By  sect  31, 
they  were  invested  with  all  the  pow- 
ers and  authorities  of  churchwardens 
and  overseers  in  all  cases  touching  the 
apprenticing,  maintenance,  relief,  ma- 
nagement, removal,  or  employment  of 
the  poor,  and  were  empowered  to  in- 
stitute and  defend  any  appeal  against 
any  rate  or  any  order  of  removal.  By 
sect.  32,  justices  were  empowered  to 
proceed  on  the  complaint  of  the  cor- 
poration in  all  cases  in  which  they 
might  proceed  on  the  complaint  of 
any  churchwarden  or  overseer  of  any 
of  the  parishes.  By  sect.  34,  they 
were  authorised  to  assess  and  appor- 
tion the  share  to  be  paid  by  each  pa- 
rish, and  by  sect  36,  the  corporation, 
in  calcidating  the  proportion  to  be 
raised  by  the  several  parishes,  were  to 
calculate  the  same  upon  the  whole  an- 
nual value  of  the  messuages,  &c.,  in 
the  city. 

The  corporation  applied  for  an  or- 
der for  the  removal  of  a  pauper  from 
the  parish  of  St.  S.,  in  the  city  of  Nor- 
wich, to  a  parish  out  of  the  said  city. 
The  pauper  had  resided  two  years 
next  before  the  application  for  the 
order  in  the  parish  of  St.  S.,  and  for 
twenty  years  immediately  preceding, 
in  the  hamlet  of  H.,  in\the  said  city: 
— Ileldj  that  Norwich  is  a  city  main- 
taining its  own  poor,  and  is,  there- 
fore, a  parish  within  the  109th  section 
of  4  &  5  Will.  4,  c.  76;  and  as  this 
statute  is  incorporated  in  stat.  9  <k  10 
Vict  c.  66,  that  the  pauper  was  ren- 
dered irremovable  by  the  latter  sta- 
tute.    Pegina  v.   Fomcett  St.  Mary, 

477 

(12).  Lunatic  —  Jurisdiction  of  Jus- 
tices. 
Where  a  pauper  had  resided  more 
than  five  years  in  a  parish,  and,  on 


JUSTICES. 


LARCENY. 


713 


and  the  amount  not  being  paid,  a 
magistrate  for  the  city  and  borough 
of  Bath  refused  to  grant  a  warrant  of 
distress: — 

Heldy  that  the  refusal  to  pay  these 
rates  was  an  offence  against  the  pro- 
visions of  the  local  Act,  within  the 
meaning  of  the  stat.  7  Will.  4  &  1 
Vict  c.  78,  s.  31,  and  that  the  justices 
for  the  city  and  borough  of  Bath  had 
jurisdiction  to  enforce  the  payment  of 
them.     Palmer  v.  SvUdiffe,  634 

(7).  Statement  of,  in  AUowa/nce  for 
Binding  —  See    Settlement,    I. 

(8).  Forcible  ErUory  —  See  Convic- 
tion (2). 

(9).  In  Order  in  Baeta/rdy — See  Bas- 
tard (4). 

(10).  Statement  of,  in  AUowcmoe  of  In- 
dentwre — See  Settlement,  1.  (4). 

(1 1).  May  adjiuiiccUe  SeUlemerU  when 
Lunatic  had  resided  Five  Years — 
See  Residence  (12). 

(12).  To  hear  Second  Applicaiion  for 
Order  in  Bastardy — See  Bastard, 
(8). 

(13).  Ncit  made  to  appear  on  the  face 
of  am,  Order  of  Removal — See  Or- 
der OF  Removal  (4). 

(14).  Suffidendy  appears  on  Caption 
of  Examination — See  Caption  op 
Examination  (6). 

(15).  As  to  Order  rdating  to  ^Lunaiic^ 
**  coK^med  or  ordered   to   he  con- 
fined^'— See  Lunatic  (8). 

(16).  Attaches  upon  finding  Lunatic 
confined  or  ordered  to  he  cor^ncd — 
See  Lunatic  (9). 

JURISDICTION  OF  SESSIONS. 

Jurisdiction  to  entertain  Second  Appli- 
cation in  Bastardy — See  Bastard, 
(5). 

JUSTICES. 

Not  interested  so  as  to  disqualify  them 
— See  Conviction,  (8). 


LARCENY. 

(1).  Wliat  amounts  to. 

A  servant  employed  by  a  tallow- 
chandler  removed  some  fat  from  the 
room  in  which  it  was  kept  to  another 
in  which  was  a  pair  of  scales,  where 
the  fat  bought  by  the  master  was  usu- 
ally weighed,  and  placed  it  in  the 
scales,  and  the  jury  found  the  prisoner 
guilty,  being  told  tliat  the  offence  was 
larceny  if  they  were  satisfied  that  lie 
so  removed  it  with  the  intention  of 
selling  it  to  his  master  as  fat  which 
had  been  sent  in  by  a  but<;hery  and 
with  the  intention  of  appropriating 
the  proceeds  to  his  own  use : — ffel^ 
that  he  was  properly  convicted.  Be- 
gina  v.  Hall,  407 

(2).   What  does  not  amount  to. 

Where  a  workman,  who  was  em- 
ployed to  dress  skins  in  a  tannery, 
and  was  paid  according  to  the  num- 
ber, clandestinely  obtained  from  the 
warehouse,  where  the  skins  were 
stowed  by  his  master  after  they  were 
dressed,  a  quantity  of  skins,  but  the 
jury  found  that  he  did  not  intend 
to  remove  them  from  the  tannery  and 
dispose  of  them  elsewhere,  but  that 
his  intention  in  taking  them  was  to 
deliver  them  to  the  foreman,  and  get 
paid  for  them  as  if  they  were  his  own 
work,  and  in  this  way  to  restore  them 
to  the  possession  of  his  master : — Uetd^ 
that  it  was  not  larceny.  Begvna  v. 
HoUoway,  410 

(3).  Secreting  Post-office  Letter, 

A  person  employed  in  the  Post- 
office  was  charged  in  an  indictment 
containing  two  counts:  first)  with 
stealing ;  second,  with  secreting  a 
post-office  letter,  under  7  Will.  4  &  1 
Vict.  c.  36.  The  jury  found  that  he 
had  committed  a  mistake  in  the  sort- 
ing of  the  letter  in  question,  and  had 
secreted  it  in  a  water-closet^  to  avoid 
the  supposed  penalty  attached  to  sttch 
fff2 
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mistake: — Held,  that  a  verdict  of 
guilty  ought  to  be  entered.  Regina 
V.  Wynuy  414 

(4).  Finding  lost  Goods — Fdoniaus 
Taking, 

If  a  person  finds  goods  that  have 
been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost, 
and  appropriate  them,  with  the  in- 
tent to  take  the  entire  dominion  over 
them,  really  believing,  when  he  takes 
them,  that  the  owner  cannot  be  found, 
it  is  not  larceny. 

A.  found  a  bank  note  in  the  high- 
way, and  took  it  with  intent  to  appro- 
priate it  to  his  own  use.  The  note 
had  no  name  or  murk  ui)on  it  by 
which  he  could  know  to  whom  it  be- 
longed, nor  was  there  any  circum- 
stance attending  the  finding  to  ena- 
ble him  to  know  to  whom  it  belonged. 
A.  changed  the  note  and  appropriated 
the  money  to  his  own  use,  after  he 
knew  that  it  belonged  to  the  prose- 
cutor;— 

Hddf  that  he  was  not  guilty  of 
larceny.     Begina  v.  Wood,  581 

LUNATIC. 

(1).  Order   of  Setikment — Order   of 
Maintenance — Notice  of. 

An  order  of  justices,  adjudicating 
the  settlement  of  a  pauper  lunatic, 
under  8  <k  9  Vict.  c.  126,  s.  5Sy  and 
also  an  order  adjudicating  the  future 
maintenance  under  sect.  62 y  may  be 
made  without  giving  notice  to  the 
parish  which  is  to  be  affected  by  such 
orders. 

SembU,  in  an  appeal  against  an 
order  of  maintenance,  the  settlement 
of  the  pauper  may  be  contested.  Ex 
parte  the  Overseers  o/Monkleigh,      94 

(2).  Order,  to  whom  directed. 

Under  8  &  9  Vict.  c.  126,  s.  58, 
justices  have  power  to  adjudicate  the 
settlement  of  a  lunatic  pauper;  and 
by  sect  62,  to  make  an  order  for  the 


maintenance  of  such  lunatic : — Hddj 
that  the  order  adjudicating  the  settle- 
ment and  the  order  of  maintenance 
may  be  made  in  the  same  document, 
and  this  may  be  directed  to  the  over- 
seers of  the  parish  in  which  the  set- 
tlement is  adjudged,  although  sudi 
parish  be  included  in  an  union. 

Per  Frle,  J. — On  appeal  agunst 
an  order  for  the  maintenance  of  a 
pauper  lunatic,  the  settlement  may 
be  contested.  Regina  v.  TrywhUt,  163 

(3).  Appeal, 

Where  an  order  adjudicated  the  set- 
tlement of  a  lunatic  pauper  to  be  in  a 
parish  included  in  an  union,  and  also 
directed  the  treasurer  of  the  guard- 
ians of  the  union  to  pay  certain  sums 
for  his  maintenance  &c.,  under  8  &  9 
Vict,  c  126,  8.  Q2.'.— 

Held,  that  the  overseers  of  the  pa- 
rish and  giiardians  of  the  union  might 
enter  a  joint  appeal  against  such  or- 
der. Regina  v.  Justices  of  Lanca- 
shire, 430 

(4).  Maintenance  of  Criimnal  Lu- 

iiaiic. 
Where  an  order  by  two  justices, 
under  3  &  4  Vict.  c.  54,  adjudicating 
the  settlement  of  a  criiuinal  lunatic  in 
the  parish  of  N.,  and  directing  the 
guardians  of  the  union  in  which  N. 
was  situate  to  pay  a  certain  weekly 
sum  for  his  maint'Cnance,  recited  all 
the  facts  establishing  the  liability  of 
the  parish : — lleldy  that  the  order  was 
not  bad  for  omitting  to  direct  the 
guardians  in  terms  to  make  the  pay- 
ment on  behalf  of  the  parish  of  N. 
Regina  v.  Justices  of  Berkshire,     473 

• 

(5).  Removal  of  one  fit  to  he  at  large — 
Residence. 

In  July,  1842,  an  order  was  made, 
and  not  appealed  against,  for  the  re- 
moval of  T.  W.,  his  wife  and  son,  from 
B.  to  T.  This  order  was  suspended 
until  1844,  when  the  paupers  were 
removed  under  it  In  September, 
1847,  another  order  was  made  for  ^ 
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removal  of  the  same  paupers  from  B. 
to  T.  It  appeared  from  the  exa- 
minations on  which  the  last  order  was 
made,  that  the  son  was  an  idiot,  aged 
thirty-three  years,  living  with  his  pa- 
rents. The  father  stated,  at  the  trial 
of  an  appeal  against  the  last  order, 
that  he  and  his  wife  were  sent  imder 
the  first  order,  as  being  the  most  pro- 
per persons  to  take  care  of  their  son ; 
that  he  had  been  always  desirous  of 
returning  to  B. ;  and  it  appeared  that 
his  house  in  B.  was  retained  by  some 
of  his  family  during  his  absence  in  T. : 

Held,  that  the  first  order  was  con- 
clusive, as  to  the  father  being  then 
chargeable  to  B.,  and  that  a  removal 
under  such  order  constituted  a  break 
in  the  five  years'  residence  in  B.,  un- 
der the  Stat  9  &  10  Vict.  c.  66. 

Held,  also,  that  the  stat.  8  <fe  9  Vict, 
c.  126,  does  not  prevent  the  removal 
of  pauper  lunatics  from  one  parish  to 
another  under  all  circumstances ;  that 
the  statute  provides  for  two  classes  of 
lunatics — those  who  are  fit  to  be  con- 
fined, and  those  who  are  fit  to  be  at 
large;  and,  as  there  was  nothing  to 
shew  that  this  person  did  not  belong 
to  the  latter  class,  that  the  idiot  son 
was  properly  included  in  the  order. 
Begina  v.  Ba/mshy^  542 

(6).  Form,  of  Order  of  MairUencMfux — 
Order  sending  Lunatic  to  Asylum 
not  removable  by  Certiorari. 

A  pauper  lunatic,  chargeable  to  L. 
B.,  was  sent  to  a  private  asylum  by 
the  officiating  clergyman  and  overseer 
of  that  parish,  under  the  stat.  8  <&  9 
Vict.  «.  100.  Two  justices  for  the 
county  of  Essex  afterwards  made  an 
order  under  the  8  «k  9  Vict.  c.  126,  s. 
58,  adjudicating  the  settlement  of  sueh 
lunatic  to  be  in  the  parish  of  H.  P. ; 
and  on  the  same  day  they  made  an- 
other order,  under  sect.  62,  reciting 
the  previous  orders,  and  directing  the 
weekly  siim  of  i  1*.  to  be  paid  by  H.  P., 
or  such  other  weekly  sum  as  the  pro- 
prietor of- the  said  house  shaU  here- 


after and  from  time  to  time  reasonably 
charge  for  maintenance  of  the  said 
lunatic.  These  orders  were  returned 
into  this  Court  by  certiorari. 

1.  Held,  that  it  was  competent  for 
justices  to  adjudicate  the  settlement 
and  make  an  order  of  maintenance 
under  the  stat.  8  &  9  Vict.  c.  126,  ss. 
58,  62,  in  the  case  of  a  lunatic  sent  at, 
the  instance  of  a  clergyman  and  over- 
seer, pursuant  to  the  stat.  8  &  9  Vict, 
c.  100. 

2.  Held,  that  the  instrument  by 
which  the  lunatic  was  sent  to  the  asy- 
lum was  in  the  nature  of  a  certificate, 
and  not  of  such  a  judicial  nature  as 
to  be  removable  by  certiorari,  and  that 
such  objection  might  be  taken  on 
shewing  cause  against  the  rule  for 
quashing  the  instrument. 

3.  Held,  that  it  is  no  objection  to 
an  order  of  maintenance  under  stat.  8 
&  9  Vict.  c.  126,  s.  62,  that  the  facts 
essential  to  authorise  the  justices  in 
making  such  order  appear  only  by 
way  of  recital. 

4.  Held,  that  the  adjudication  as  to 
the  future  maintenance  was  not  bad 
for  uncertainty.  Reyina  v.  Hatfield 
Feverell,  610 

(7).  Expenses  of  Lunatic  neglected  by 
Friends  to  what  Farish  chctrgeatie 
— Auditor. 

A  lunatic  neglected  by  his  father^ 
and  living  in  parish  H.,  was,  while  in 
parish  W.,  taken  before  a  magbtrate 
by  the  relieving  officer  of  the  union, 
at  the  instigation  of  the  officiating 
clergyman  of  H.,  and  sent  to  a  lu- 
natic asylum,  under  the  stat.  8  &  9  Vict, 
c.  126,  s.  49.  The  expense  of  his 
maintenance  there  was  paid  in  obe- 
dience to  an  order  of  magistrates,  by 
the  treasurer  of  the  union  in  which 
parishes  H.  and  W.  were  situate,  and 
the  auditor  debited  W.  with  those  ex- 
penses : — 

Held,  that  the  lunatic,  though  not 
chargeable,  was  to  l)e  considered  a 
pauper  by.  reason  of  his  having  been 
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STATUTES. 
15  Rich.  2,  c.  2     - 
8  Hen.  6,  c.  9. 
43  EUz.  c.  2  -         - 

8   8 
13  &  14  Car.  2,  c.  12     - 

8.  21 

29 2,  c7       - 

9&  10  Wm.  3,  c.  11,8.  1 
24  Geo.  2,  c.  44,  s.  6      - 

13 3,  c78 

14 ,  c.  78,  88.  76,  77 

41 ,  c  coacvi 

43 ,  c.  59     - 

53 ,  c.  127,  8.  7 

54 ,  c  107,  8.  1    - 

56 ,  c.  139      - 

4 4,  c.  34  - 

7 ,  c,  cocxi 

7  4  8 ,  c.  29, 8.  34    - 

8.  47    - 
c.  30,  8.  24 
c  52,  8.  46    - 
c.  53,  8.  79 

9 4,  c.  31,  8.  27    - 

c.  61,  8.  27 
10 ,  c.  56,  8.  27    - 

1  &  2  wm.  4,  c.  11    - 


3<fe4 
4&5 

T)  &  6 


-,  c.  90 

-,  c.  76,  8.  79 

8.  109 
-,  c.  50    - 

8.88 

B.  113 

c.  76 

c.  76,  8s.  81, 


-,  c.  96,  8.  6 


6<k7 

7  Will.  4  &  1  Vict.  c.  36 

c.  78,  s. 

2  &  3  Vict.  c.  71   - 

3  <fe  4 c.  54 

c.  84,  S8.  2,  o 

4  <fe  5 c.  59 


pcige  116 

116 

.     494 

312 

-  519 
494 

-  470 

5 

-  213 
434 

-  394 
634 

-  434 
180 

-  53 
356,  486 

99,  246 
519 

-  603 

-  326 
382 

-  207 
207 

-  226 

77 

-  619 
477,  714 

-  507 
143 

-  477 
434 

-  146 
4G5 

-  494 
109   519 

96 

-  414 
31    634 

-  84 
473 

84 
303 


5  4  6 c.  109  -         -     303 

6  &  7 c.  36,  8.  1     -      445, 459 

c.  63        -         -         134 

7  &  8 c.  101  -     252,  591,  629 

8.  4    -         -     152 

8 c.  10        -         -         500 

8.  3     -         -     723 

8&9 ,  c.  10       -         -         157 

c.  6    -         -         -     152 

c.  87,83.82,83,107  368 

c.  117         -         -     653 

c.  126    -         -  535,  542 

8.  48         -     708 

8.  49     -         625 

88.  58,  62  -     94, 

163,  430,  525, 

610,  683 

9  &  10 ,  c.  66     232,  256,  267, 

353,  418,  542 

c.  66,  s.  1     268,  286, 

308,  317,  320 


11  &  12 


12  &  13 


8.  2 

-  c.  31,  8.  9 

c  43    - 

c.  44 

c.  46    - 

c.  78 

s.  2 
-,  c.  45,  8.  7 


262 
535 
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641 
575 
326 
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SUPERSEDEAS. 

Effect  of — See  Bastard  (6). 

SURVEYORS  OF  HIGHWAYS. 
Notice  to — See  Highways  (1). 

TOLLS. 

RcUeability  of  on  Bridge — See   Poor 
Rate,  (5). 

WARRANT  OF  DISTRESS. 
See  Distress  Warraj^t. 
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the  correction  of  the  error,  and  is  no 
party  to  the  proceedings  in  this  Court 
Regma\.Ju8iioe8  of  Cumberland,  Ee- 
gi/na  v.  Jvstioea  of  Lancashire,        202 

(2).  Cawrt  would  not  interfere  toith 
Discretion  exercised  by  Justices. 

Where  an  information  was  laid  be- 
fore justices  against  a  person  for  per- 
jury, and  on  its  appearing  that  the  com- 
plainant was  plaintiff  in  a  suit  in  the 
Ecclesiastical  Court  at  York,  then 
pending,  and  that  the  perjury  was  al- 
leged to  have  been  committed  in  evi- 
dence given  in  the  suit,  that  justices  in 
their  discretion  refused  to  proceed 
with  the  inquiry: — 

Ileldy  that  this  Court  would  not 
compel  them  by  mandamus.  Regina 
V.  Ingham,  689 

(3).  To  enforce  Church-rate  refused — 
See  Church-Rate. 

(4).  Refused,  where  jurisdiction  exer- 
cised—-See  Jurisdiction  op  Jus- 
tices. 

(5).   To  is9ue    Distress   Warramt  far 

Highway  Rate — See  Highways  (2). 

MARRIAGE. 

Place  of  need  not  be  stated — See  Exa- 
mination AND  Grounds  op  Ap- 
peal (1). 

MASTERS  AND  SERVANTS  ACT. 

(1).  Agreement  in  Writing^  or  Contract 
entered  upon — See  Conviction  (1). 

(2).   Agreement   void — Infancy — See 
Conviction,  (4). 

NOTICE. 

(1).  Appeal  to  Special  Sessions — Ser- 
vice of  Notice — Poor  Rale. 

In  order  to  entitle  a  person  to  be 
heard  before  justices  at  special  ses- 
sions under  the  6  <k  7  Will.  4,  c.  96, 
s.  6  (Parochial  Assessment  Act), 
against  a  rate  made  for  the  relief  of 
the  poor,  it  is  only  necessary  to  prove 
service  of  notice  of  objection  on  one 


of  the  overseers  or  other  persons  by 
whom  such  rate  was  made.  Regina 
V.  Justices  of  Devon,  96 

(2).  Of  Recognisance  in  Bastardg,  need 
not  state  Condition — See  Bastard, 
(9). 

NOTICE  OF  APPEAL. 

(1).  Parties   aggrieved — Signature  of 

Notice, 

By  a  Local  Act,  (7  Geo.  4,  c.  cxxi), 
governors  and  directors  of  the  poor 
were  appointed  in  the  parish  of  St. 
George's,  Hanover-square,  who  were 
to  have  the  sole  care  and  management 
of  the  poor,  and  control  over  the  funds : 

Held,  that  they  were  the  parties 
aggrieved,  under  the  stat.  13  &  14 
Car.  2,  c.  12,  and  were,  therefore,  the 
proper  persons  to  sign  the  notice  of 
appeal  against  an  order  of  removal. 

Held,  also,  that  the  notice  was  pro- 
perly signed  by  three  of  such  gover- 
nors and  directors,  by  virtue  of  the 
81st  and  109th  sections  of  stat.  4  <k  5 
Will.  4,  c.  76.  Regina  v.  St,  George's, 
Hanover-square,  519 

(2).  In  case  of  Luimtic — See  Prac- 
tice, (5). 

NOTICE  OF  CHARGEABILITY. 

(1).  II&w  signed — See  Charge- 
ability,  (1). 
(2).  Should  stale  Names  of  Pa/upers 
— See  Chargeability,  (2). 

ORDER  OF  JUSTICES. 
Redtdl.  in — See  HigiIways,  (1). 

ORDER  OF  REMOVAL. 

(1).  Sufficiency  of  by  a  Police  Magis- 
trate, 

By  stat.  2  &  3  Vict.,  c.  71,  any  one 
of  the  magistrates  of  certain  police 
courts  therein  enumerated  is  declared 
to  have  all  the  powers  usually  exercised 
by  two  justices  of  the  peace;  and  by 
stat.  3  <S:  4  Vict.  c.  84,  ss.  2  &  5,  it  is 
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enacted,  that  Her  Majesty  may  estab- 
lish new  police  court  divisions,  or  alter 
old  ones,  by  an  order  in  council  to  be 
published  in  the  London  Gktzette. 
The  Clerkenwell  police  court  is  not 
one  of  those  enumerated  in  the  for- 
mer Act: — Uddy  that  an  order  for  the 
removal  of  a  pauper,  purporting  to  be 
made  "by  me,  B.  C,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the 
Metropolis,  sitting  at  the  Clerkenwell 
police  court,  within  the  Metropolitan 
police  district,**  and  to  be  signed  and 
sealed  "  at  the  police  court  aforesaid," 
sufficiently  shewed  the  jurisdiction  of 
the  magistrate  to  make  it,  and  that  it 
was  not  necssary  to  state  that  such 
police  court  had  been  established  by 
an  order  in  council. 

The  examinations  to  support  the 
order  of  removal  stated,  that  the  pau- 
per's husband  had  resided  with  his 
fstther  in  the  appellant  parish  (where 
the  &ther  had  a  settlement)  as  part  of 
his  fiunilv;  that  the  father  removed  to 
Chelsea  (where  he  died)  while  the  son 
was  under  twenty-one;  but  they  did 
not  expressly  state  that  the  son  was 
unemancipated : — Held,  that  the  eman- 
cipation of  the  son  was  not  to  be  pre- 
sumed, and  need  not  be  negatived,  and 
that  therefore  the  examinations  were 
sufficient  Iieginay.Ha/mmer8mith,Si 

(2).  Statement  of  Sickness  or  AcctderU 
— Appeal — Sessions. 

Where  an  order  of  removal  did  not 
negative  that  the  relief  was  made  ne- 
cessary by  sickness  or  accident: — 

Ifddy  that  it  was  a  good  ground  of 
appeal  at  the  sessions,  that  such  relief 
was  in  &ct  so  made  necessary,  and 
that  the  order  of  removal  was  bad  for 
not  stating  that  such  sickness  or  acci- 
dent would  produce  permanent  dis- 
ability. 

Qucare,  whether  the  sesHions  can  en- 
ter into  the  nature  or  character  of  the 
sickness  or  accident!  Regina  v. Priors 
Hwrdwicky  510 


(3).  Sickfiess  or  Aodderd  need  noihe 
negaiwed. 

The  order  of  removal  need  not  ne- 
gative that  the  relief  is  made  neoei' 
sary  by  sickness  or  accident  Begina  v. 
Llandoggety  517 

(4).  JvrisdicUon  qfJusUoea  not  mads 
to  appear. 

An  order  of  removal,  dated  July, 
1845,  was  made  by  justices  therein 
calling  themselves  'Mustioes  in  and  for 
the  said  coimty  of  Cornwall'*  and 
"county  of  Cornwall"  was  the  venue 
appearing  in  the  margin.  This  ord^ 
was  suspended,  and  in  October,  1847, 
an  order  removing  the  suspension,  and 
another  order  for  repayment  of  costs 
incurred,  were  indorsed  on  the  original 
order  of  removal.  These  latter  orders 
had  no  marginal  venue,  but  one  of  the 
justices  who  signed  them  had  signed  • 
the  original  order  of  removal,  and  they 
were  stated  to  be  justices  "for  the  said 
county  of  Cornwall  :"— 

Hdd,  that  it  did  not  appear  that 
the  orders  of  1847  were  made  by  the 
justices  in  their  county,  and  that  the 
orders  were  therefore  bad,  as  not  shew- 
ing jurisdiction. 

The  proviso  in  sect  7  of  the  12  k 
13  Vict  c.  45,  is  not  retrospective, 
and  does  not  apply  to  rules  pending 
at  the  time  the  act  passed.  JRegina  v. 
Crowan,  663 

(5).   Quashed,  vohen  oon6kuvo€ — Set 

Evidence,  (1). 
(6).  May  he  made  taithout  Notice — 

See  Lunatic,  (1). 
(7).    Unappealed  against,    need   not 
state  where  mode — See  Residence,  (4). 

OVERSEERa 

(1).  Appointment  of,  in  Boroughs,  t» 
whom  vested. 

The  appointment  of  overseers  for  a 
parish  within  a  borough  is  vested  in  the 
mayor,  bailiffs,  or  other  head  c^cen^ 
being  a  justice  or  justiceB,  and  not  in 
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the  justices  of  the  peace  at  large  for 
the  borough,  under  43  Eliz.  c.  2,  s.  8. 
Eegina  v*  Preston^  312 

(2).    IndictmefnJb  ofy  for  revrwml  of 
Pcmpers — See  Indictment,  (1). 

(3).  £acectd{on  of  Parish  IndeTUure — - 
See  Settlement,  I.  (3). 

(4).  Power  to  make  special  Bate — Ses 
Jurisdiction  op  Justices,  (2). 

(5).  Power  to  rate  District  Beparatdy 
frova  Parish — See  Parish,  (1). 

PARISH. 

(1).  District  in  not  sepa/raie from  Parish 
far  SuppoH  of  Poor. 

Before  the  dissolution  of  the  monas*- 
teries,  the  abbot  and  convent  of  Crow- 
land  were  patrons  of  the  parish  of  W., 
and  there  was  then  a  chapel  in  the 
district  of  W.  D.,  with  a  chantry  and 
endowment   of  lands.     The   district 
was  anciently  part  of  the  parish ;  but 
before  the  43rd  Eliz«  c  2,  the  district 
had  all  parochial  rights  and   sacra- 
ments, its  own  churchwardens,  sepa- 
rate surveyors,  separate  burial  ground, 
and  the  inhabitants  have  not  contri- 
buted to  the  repair  of  the  church  of 
W.    Separate  overseers  of  the  district 
have  been  appointed  since  1738,  and 
separate  rat^  collected;  but  there  was 
only  one  workhouse  for  both,  the  poor 
were  supported  out  of  a  joint  fund, 
And  the  lands  in  the  district  paid  tithes 
to  the  yicar  of  the  parish.    Removals 
of  poor  had  been  made  from  other 
places  to  the  district  and  to  the  parish, 
but  none  from  the  parish  to  the  dis- 
trict or  vice  versa.     The    poor-law 
commissioners  under  the  stat.  4  ds  5 
Will^  4,  c.  76,  had  made  orders,  treat- 
ing the  district  and  parish  as  places 
separately    maintaining    their    own 
poor*- — 

Held,  that  the  sUt  13  k  14  Car.  2, 
c  12,  s.  21,  does  not  apply,  because 
th«  parish  and  district  might  have  had 
and  have  had  the  benefit  of  the  stat. 
43  Eliz. 


Hddj  also,  that  the  district  was  not 
a  parish  or  reputed  parish,  before  the 
passing  of  the  43  Eliz.,  and  on  that 
ground  entitled  to  be  separate  from 
the  parish  in  regard  to  the  maintenance 
of  the  poor.     Regina  v.  Clayton,  494 

(2):  LigMng  and  Waiehing — Adop- 
tion of  Statute  hy  Ratepayers, 

The  stat.  3  &  4  Will  4,  c.  90,  being 
an  act  for  lighting  and  watching  pa- 
rishes in  England  and  Wales,  by  sec- 
tion 8  provides,  that  the  adoption  of 
the  Act  shall  be  determined  by  a.  ma- 
jority consisting  of  two-thirds  of  the 
votes  of  the  ratepayers  present  at  such 
meeting : — 

Held,  that  the  provisions  of  the  sta- 
tute had  not  been  adopted  when  at  a 
meeting  thirty-seven  rateprayers  being 
present,  only  twenty  voted,  the  re- 
mainder not  taking  any  part  in  the 
transaction.  In  the  Matter  of  the  Rate- 
payers of  Eynshamfh,  507 

POOR  RATE. 

(1).  Rating  Watenoorks, 

A  case,  stated  by  an  arbitrator  for 
the  opinion  of  the  Court,  found  the 
following  &cts: — ^A  Company  possess- 
ed water-works  extending  into  several 
parishes  having  separate  poor  rates. 
In  the  case  the  works  were  divided 
into  two  classes :  first,  those  indirect- 
ly productive  of  profit,  as  buildings, 
reservoirs,.  &c.,  which  bring  the  water 
to  the  service  pipes ;  second,  those  di- 
rectly productive  of  profit,  as  the 
mains  and  service  pipes,  which  deliver 
the  water  to  the  consumer.  The  case 
found  that  the  quantity  of  the  mains 
and  pipes  and  the  land  occupied  by 
them,  and  also  the  net  profits  in  the 
different  parishes  were  in  the  direct 
ratio  of  the  gross  receipts  in  eadi  pa- 
rish : — 

Held,  that,  the  rateable  value  of  the 
entire  works  having  been  correctly  as- 
certained by  finding  the  net  estimated 
rental  at  which  they  would  let  to  a 
tenant  under  a  lease,  the  principle  on 
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which  such  rateablevalue  is  to  be  divided 
amongst  the  different  parishes  is  as 
follows : — The  first  class  is  to  be  rated 
in  the  ordinary  way  by  valuing  the 
laud  with  the  buildings  and  fixtures 
thereon,  and  distributing  the  amount 
amongst  the  parishes  in  which  the 
parts  of  this  class  of  works  are  situate, 
according  to  their  value  in  each  parish. 

This  amount  being  deducted  from 
the  rateable  value  of  the  entire  works, 
the  residue  is  the  rateable  value  of  the 
second  class ;  and  this  residue  is  to  be 
apportioned  amongst  the  parishes  in 
which  the  parts  of  this  class  of  works 
are  situate.  Such  apportionment  is 
to  be  made  according  to  the  rent  which 
might  be  expected,  if  the  parts  of  this 
class  of  works  situate  in  each  parish 
were  let  separately.  The  net  profits 
in  each  parish  would  fiimish  the  best, 
but  the  gross  receipts  furnish  the  most 
convenient  criterion  of  such  rent  where 
the  ratios  exist  which  are  found  in  the 
present  case,  and  where  the  total  ex- 
pense is  taken  to  be  common  to  the 
whole  apparatus. 

The  outlay  of  capital  in  the  different 
parishes  can  furnish  no  true  criterion, 
since  it  may  have  l>een  injudiciously 
expended  or  have  become  worthless. 
jRegina  v.  Mile  Etui  Old  Town,,       13 

(2).  Scientific  Society/  not  entitled  to  Ex- 
emption, 

Bystat.  6&  7  Vict.  c.  63,  (an  Act  to 
exempt  from  rateability  land  and  build- 
ings occupied  by  scientific  or  literary 
societies),  the  purpose  of  the  society, 
the  contributions,  the  absence  of  pro- 
fits, the  law  of  such  society  against  di- 
vidends, and  the  certificate,  are  condi- 
tions in  equal  degree  to  the  right  of 
exemption ;  and  the  claim  of  right  may 
be  defeated  on  the  default  of  any  one 
of  the  conditions ;  and  the  presence  of 
one  raises  no  presumption  against  the 
absence  of  any  or  either  of  the  others. 
The  Birmingham  News  Room  Society 
obtained  the  certificate  of  a  barrister, 
as  specified  in  the  first  section,  stating 


that  certain  premises  in  the  oocnpt- 
tion  of  the  said  society  were  not  liable 
to  be  rated  to  the  relief  of  the  poor  of 
the  parish  of  Birmingham.  There  was 
no  appeal  against  the  certificate  under 
the  sixth  section.  It  appeared  the  total 
receipts  of  the  society  were  exhausted 
by  the  expenses  of  the  establishment; 
but  no  law  of  the  society  existed  pro- 
hibiting any  division  of  profits  among 
its  members : — Heldj  that  such  prohi- 
bitory law  was  necessary  to  enable  the 
society  to  establish  their  claim  of  ex- 
exmption. 

And  that  tiie  certificate  wafi  only  a 
condition  precedent  to  the  claim  of  ex- 
emption, and  not  conclusive  proof  of 
the  right    Regina  v.  FhUUps,        134 

(3).  Exemption  of  Pcn'son  under  Pri- 
vate Indoeare  Act, 

Under  a  private  inclosure  Act  {xxc 
Geo.  2)  certain  lands,  which  were  to  be 
inclosed,  were  to  be  cbai^ged  with  the 
payment  of  the  yearly  sum  of  90iL  to 
the  rector,  and  the  same  ''was to  be  paid 
and  contributed  free  and  clear  of  and 
from  all  deductions,  defalcations,  or 
abatements,  for  or  in  respect  of  re- 
prises or  outgoings  whatsoever,  other 
than  and  except  the  land-tax;"  and  the 
same  was  to  be  "  in  lieu  and  satis&c- 
tion  of  and  in  full  compensation  for  all 
tithes  arising  out  of  the  said  lands  r — 
Hddy  that  the  rector  was  not  rateable 
to  the  relief  of  the  poor  in  respect  of 
such  yearly  sum.      Regina  v.  Shaxo, 

170 

(4).  Reservoirso/Water-tcorksRateaUt. 
Under  two  local  Acts  (vU  &  tnii  Geo. 
4,  and  viii  tfe  ix  Vict),  for  supplying 
with  water  the  to^m  of  H.,  witliin  Uie 
township  of  H.,  the  commissionerB 
made  two  reservoirs  in  the  township 
of  L.,  one  for  containing  the  water  for 
tiie  supply  of  H.,  the  other  as  a  com- 
pensation reservoir  for  preventing  in- 
jury to  certain  owners  and  occupiefs 
of  mills  in  L.  By  the  Acts  the  com- 
missioners were  empowered  to  make 
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reservoirs  and  break  up  the  soil  of  any 
street,  highway,  kc,  and  also  to  bor- 
row money,  which  was  to  be  applied 
in  the  first  place  to  the  expenses  of 
obtaining  the  Act,  and  all  the  residue 
towards  purchasing  land,<Scc.,  and  mak- 
ing and  completing  the  works,  &c.; 
and  they  were  required  to  supply  with 
water  such  of  the  inhabitants  as  would 
pay  128.  Y^er  annum,  under  a  penalty, 
if  they  could  do  so  without  lessening 
the  supply  to  the  other  tenants,  but 
not  otherwise ;  and  in  case  of  fire  the 
water  might  be  used  without  compen- 
sation, and  a  sufficient  quantity  of  wa- 
ter to  water  the  streets  might  be  taken 
on  payment  of  a  small  sum,  if  there 
was  a  sufficient  supply  for  the  other 
tenants: — 

Held,  that  both  the  reservoirs  were 
rateable  to  the  relief  of  the  poor  in  L. 
Regma  v.  Langwoodf  371 

(5).  ToUa  on  Bridge,  how  rated. 
A  comjmny  was  empowered  to  con- 
struct a  bridge  across  the  Thames,  to 
purchase  land  to  make  approaches,  and 
to  demand  a  certain  amount  of  toll, 
either  wholly  on  the  bridge  or  on  the 
roads,  or  partly  on  each.  One  moiety 
of  the  bridge  was  in  parish  B.,  and  the 
other  in  parish  H.,  and  the  roads  lead- 
ing to  the  bridge  were  of  greater  ex- 
tent in  B.  tlian  in  H.  The  whole 
amount  of  toll  was  collected  on  the 
bridge: — Held,  that  the  bridge  being 
the  direct  source  of  rateable  value,  and 
situate  in  equal  moieties  in  the  two 
parishes,  and  the  approaches  indirectly 
conducing  to  produce  that  value,  that 
such  rateable  value  was  to  be  divided 
equally  between  the  two  parishes,  and 
not  in  proportion  to  the  length  of  road 
in  each  parish.  JRegwux  v.  Ha/mmer- 
smith  Bridge  Company,  424 

(6).  Scientific  Societies —  Vdunta/ryCon- 
trUutions. 
By  the  rules  of  a  society  called  the  "Bir- 
mingham New  Library,"  instituted  for 
the  j)urpo8e  of  collecting  and  maintain- 
ing a  libsar^',  it  was  provided,  that  each 


person  on  being  admitted  a  member 
should  pay  a  sum  of  two  gnineas,  and 
an  annual  sum  of  1/.  in  advance,  for 
the  expenses  of  the  current  year ;  that 
the  rights  and  privileges  of  the  mem- 
bers in  the  library  should  only  con- 
tinue so  long  as  the  annual  subscrip- 
tion was  regularly  paid;  that  there 
should  not  be  any  dividend,  gift,  divi- 
sion, or  bonus  in  money  among  its 
members;  and  that  each  member 
might  transfer  his  property  in  the  li- 
brary to  any  person  who  shoidd  sub- 
mit to  the  laws  of  the  society : — Held, 
first,  that  the  society  was  instituted 
for  the  puq)ose  of  literature  exclu- 
sively, within  the  meaning  of  the  stat. 

6  &  7  Vict.  c.  36,  s.  1,  and  therefore 
that  the  lands  &c.,  belonging  to  it  were 
exempt  from  rateability. 

Held,  secondly,  that,  as  the  contri- 
bution made  by  each  member  was 
commenced  and  continued  of  his  own 
free  choice,  and  might  be  withdrawn 
at  any  time  without  subjecting  him 
to  any  legal  liability  or  forfeiture,  ex- 
cept that  of  being  deprived  of  the  be- 
nefit of  the  library,  the  society  was 
supported  by  annual  volimtary  con- 
tributions, within  the  meaning  of  the 
said  statute. 

The  premises  occupied  by  this  so- 
ciety were  situate  in  the '  parish  of 
Birmingham;  the  certificate  of  the 
barrister  was  obtained  and  filed  pur- 
suant to  the  statute  ;  the  premises 
were  afterwards  rated,  and  the  society 
did  not  appeal  to  the  sessions : — Held, 
that  the  society  not  having  appealed, 
the  payment  of  the  rate  could  not  be 
resisted.  Begina  v.  Justices  of  Bir- 
mingham, 445 

(7).  Scient^  Society,  tchen  not  exempt. 

A  society,  originally  instituted  ex- 
clusively for  the  purposes  of  science 
and  tlie  fine  arts,  and  so  certified  pur- 
suant to  the  statute,  forfeits  its  ex- 
emption from  contribution  to  local 
and  parochial  taxation,  under  the  6  & 

7  Vict.  c.  36,  where  it  lets  out  por- 
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tions  of  its  premises  for  public  poli- 
tical meetings  and  private  exhibitions, 
for  admis^on  to  which  money  is  taken 
at  the  doors,  even  though  the  proceeds 
of  such  letting  are  devoted  to  the  pur- 
poses of  the  society,  and  no  dividend 
is  declared  out  of  the  rent  paid  on  such 
occasions.     Pv/rvU  v.  TtoaI  459 

(8).  Lilera/ry  Society — Betieficial 
Occupation, 

The  Baptist  Missionary  Society  was 
assessed  to  a  poor-rate,  in  respect  of 
certain  buildings,  comprising  various 
apartments  occu{^ed  for  the  purpose 
of  conducting  the  affairs  of  the  insti- 
tution. The  Society  was  established 
for  the  purpose  of  sending  out  and 
supporting  missionaries  to  convert  the 
heathen,  and  is  supported  entirely  by 
voluntary  contributions,  except  a  sum 
of  20,000^.,  the  interest  of  which  is 
devoted  to  the  support  of  widows 
and  orphans  of  missionaries  dying 
abroad,  and  no  member  derives  any 
private  advantage  from  the  Society. 
A  secretary,  and  several  clerks,  are 
employed  by  the  Society,"  some  of 
whon^  live  in  a  small  hoase  immedi- 
ately adjoining  the  building.  Reports, 
and  other  i)eriodical  works  of  the  So- 
ciety, are  printed  for  the  use  of  the 
members,  and  sold  when  applied  for, 
and  the  proceeds  carried  to  the  credit 
of  the  Society,  but  do  not  cover  the 
original  cost.  Two  other  Societies, 
'supported  in  the  same  way,  and  deriv- 
ing no  private  benefit  from  the  occu- 
pation of  these  premises,  occupy  some 
part  of  this  building,  for  the  purpose 
of  holding  tlieir  meetings,  <kc.,  for 
which  they  pay  a  certain  sum  to  this 
Society,  which  is  expended  in  lighting 
and  cleaning  the  said  building: — 

Held,  that  there  was  a  beneficial  oc- 
cupation, and  that  the  Society  were 
rateable  to  the  relief  of  the  poor. 

Held,  also,  that  the  occupation  of 
premises  by  persons,  merely  for  the 
purpose  of  infiising  religious  instruc- 
tion, would  not,  on  that  account,  be 


exempt  from  rateability  to  the  re- 
lief of  the  poor  in  respect  of  them. 
Begina  v.  Baptist  Mismanary  Sodefy 

555 

(9).  Appeal  to  Special  Sessiona — See 

Notice,  (1). 

(10).  Separate  Bate  for  District  in 

Parish — See  Parish,  (1). 

PRACTICK 

(1).  Appeal,  Entry  of,  by  proper 
Parties. 

An  order  for  the  repayment  of  the 
expenses  of  maintaining  a  pauper  lu- 
natic, was  directed  to  the  treasurer  of 
the  guardians  of  the  union  of  Market 
Bosworth.     Against  this   order  the 
churchwardens  and  overseers  of  the 
parish  of  Market  Bosworth  appealed 
but  their  appeal  was  entered  at  the 
sessions  by  the  clerk  of  the  peace  as 
an  appeal  by  the  guardians  of  the 
union,  and  respited.     Notice  of  trial 
for  the  following  sessions  was  given 
on  behalf  of  the  churchwardens  and 
overseers. 

When  the  appeal  was  called  on,  the 
sessions  refused  to  hear  the  church- 
wardens and  overseers,  because  the 
appeal  did  not  appear  in  the  minute- 
book  to  have  been  entered  on  their 
behalf,  and  a  mandamus  from  this 
Court  to  compel  the  sessions  to  hear 
was  refused.  Regiiia  v^  Justices  ^ 
Leicestershire,  1 

(2).  Copies  of  all  Eccaminations  must 

be  sent. 

Copies  of  all  the  examinations  taken 
and  of  all  documents  received  by  re- 
moving justices,  touching  the  settle- 
ment of  a  pauper,  must  be  sent  witft  a 
copy  of  the  order  to  the  appellants. 

where  an  examination  set  up  twt? 
grounds  of  removal,  one  by  hiring  and 
service  and  the  other  by  a  previovs 
order  of  removal  unapp^ed  against, 
but  a  copy  of  this  previous  order  was 
not  sent  with  the  other  examinations; 
— Held,  that  the  respondents  were 
precluded  from  going  into  proof-  of 


either  ground  of  aettlement     Regina   \ 
V.  Mt/lor,  32 

(3)-  Affidamt — Ctnwtctum — Excwe.     . 

Where  it  appeared  from  the  aSda-  ' 
Tits  on  which  a  rule  nisi  to  set  aside 
a  convictjon  waa  gniDted,  that  auch 
conviction  had  been  obtained  in  pur-  I 
suauce  of  a  conspiracy,  and  theae  afii- 
davits  were  unanswered,  this  Court  will 
make  tlie  rule  absolute  in  the  exercise 
of  its  jurisdiction  over  all  criminal 
proceedings  in  an  inferior  court,  al- 
though the  Court  of  Exchequer  may 
also  have  juriadietion  by  statute  over 
the  Bubject-umtter. 

Where,  therefore,  a  maltster  had 
fraudulently  procured  a  con\-iction 
against  his  workman  for  maliciously 
doing  certain  things  jirohibited  by  the 
excise  laws,  with  intent  to  injure  his 
nmatcr,  under  7  i  8  Geo.  4,  c.  52,  a. 
46,  and  had  obtained  a  certificate  un- 
der that  section,  this  Court  set  aside 
Uie  conviction,  although  the  party 
convicted  was  not  made  a  party  to  the 
rule,  and  although  in  such  case  it  is 
expressly  provided,  by  7  4  8  Geo.  4. 
c.  53,  H.  79,  that  a  »Tit  of  certiorari 
may  issue  out  of  the  Court  of  Exche- 
quer. Regina  v.  GiUt/anl,  207 
(4).   RvU  of  HetmoTU. 

A  rule  of  practice  of  a  court  of  quar- 
ter Bcssiuns,  that  wliencver  an  appeal 
against  an  order  of  removal  aliall  be 
entered  and  respited,  due  notice  there- 
of shall  be  given  by  the  appellant  t« 
the  re^tondent  parish,  is  voidj  and 
where  the  court  of  quarter  sessions  had 
dismissed  an  appeal  fur  want  of  such 
notice,  this  Court  granted  a  mandamus 
totbem,  to  entercontinuances  and  hear 
the  appeal.    Regina  v.  Justices  of  Hi 
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(5).  Lunaiic — Notice  of  Appeal. 

TTie  provisions  of  the  stat.  1 1  &  12 
Vict.  c.  31,  as  far  as  they  are  applica- 
ble, extend  to  appeals  against  orders 
of  muntenance,  in  the  case  of  pauper 
lunatics,  under  the  atoti.  6  A  9  Vict, 
c.  126. 


'ICE.  ,  763 

Where  an  order  of  maintenance, 
which  also  adjudicated  the  settlement 
of  a  pauper  lunatic  to  be  in  P.  woa 
made  on  the  6th  of  October,  1848,  and 
on  the  following  day,  a  duplicate  of 
the  order,  with  copy  of  certificate  of 
chargeability,  notice  of  chargeability, 
and  statement  of  the  particulars  of  the 
lunatic's  settlement,  jveie  served  on 
oneoftheoverecersofP.;onthel9th, 
the  attoruies  for  P.  applied  for  copie* 
of  the  depositions  on  which  the  said 
order  was  made,  which  were  furnished 
on  the  25th  of  October:  at  the  January 
ses«ons,  1849,  the  appellants,  not  hav- 
ini;  given  any  notieeof  appeal,  applied 
to  outer  and  respite  an  appeal  against 
the  said  order,  which  was  refused,  on 
tlie  ground  that  no  notice  of  appeal 
ha<l  bceii  given  in  confonnitv  witb  the 
Btat.  11  k  12  Vict.  c.  31,  8."9:— 

■/M/,  that  the  sessions  were  right 

Regitia  v.  Jvnticta  t^  Glamorganahirt, 

535 

(6).  Rnkwuler  11  ^  12  Vict  c.  44, 

n/)t  proper  Remedi/  to  try  Validity 

o/ExFmplionfroin  Rate. 

A  rule  under  the  stat  1 1  i  12  Vict, 
c.  44,  is  not  the  [iroper  remedy  to  tty 
the  validity  of  an  exemption  from  th« 
highway  rate.  Regina  v.  Juttveg  qf 
SkroitJiire,  641,  n. 

(7).  Tivte  wilhiu  whidi  Applieation, 
may  he,  made  to  qiioik  Cardorari. 
Where  a  case  had  been  reserved  at 
sessions,  held  June,  1848,  and  the  cer- 
tiorari bo  remove  the  case  into  this 
Court  issued  in  December,  1848,  upon 
an  affidavit  of  siTvice  of  notice  upon 
two  of  the  justices  by  whom  the  order 
of  sessions  had  been  made,  and  a  rule 
nisi  for  quashing  the  order  of  seesiona 
was  obtained  in  Euster  Term,  184^ 
(May  8),  and  the  return  to  the  certio- 
rari was   made   nearly  at  the  same 

Held,  that  application  to  quash  the 
certiorari  might  he  made  upon  affida- 
vits shewing  that  no  notice  bad  been 
given  to  two  justices  before  whom  the 
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appoal  was  heard,  as  stated  in  the  affi- 
davit on  which  the  ^vrit  was  granted; 
but  that  such  application,  made  in 
Michaehnas  Terra,  1849,  was  too  late. 
Reghia  v.  J^asingstoke,  693 

(8).  Faioer  of  Sessions  to  Bespiie  Judg- 
ment— See  Sessions  (1). 
(9).  Production  of  Order  of  Removal 
See  Sessions  (5). 

(10)  Po^oer  of  Justices  to  hea/r  Secorkd 
Application  for  order  in  Basta/rdy 
—See  Bastard  (8). 

(11)  Bate — Omission  to  A  ppeal — Ex- 
empiionfrom.  BaJte  cannot  be  Claim- 
ed— See  Highways  (3). 

RECEIVER 

(1).  Indiobmentf  Form  of — Judgment 

arrested. 

At  the  quarter  sessions  for  the 
county  of  Dorset,  a  receiver  of  stolen 
property  was  tried  on  the  same  in- 
dictment with  the  principals,  and  all 
found  guilty.  Tlie  seventh  count,  on 
which  the  receiver  was  convicted,  al- 
leged the  receipt  of  the  property  to 
be  in  the  county  of  Somerset,  but  re- 
ferred to  the  count  on  which  the  prin- 
cipals were  convicted,  in  the  following 
words:  "  Being  the  same  property  as 
is  mentioned  in  the  fifth  count  of  this 
indictment,  before  then  feloniously 
stolen  and  carried  away:" — 

Held,  that  the  Court  has  power  un- 
der the  Stat.  11  &  12  Vict.  c.  78,  s.  2, 
to  hear  questions  reserved  in  arrest  of 
judgment. 

Held,  also,  that  the  indictment  was 
bad  in  arrest  of  judgment,  because  no 
jurisdiction  to  try  in  the  county  of 
Dorset  appeared  on  the  face  of  the  in- 
dictment; and  that  such  defect  was 
not  cured  by  the  stat.  11  <k  12  Vict, 
c.  46.     Begina  v.  Mcvrtin,  575 

(2).  Indictment  not  supported  by  Evi- 
dence— Married  Woman  receiving 
from  Uufkand. 

An  indictment  for  receiving  goods 
knowing  them  to  have  been  stolen,  is 
not  supported  without  proof  that  the 
goods  came,  actually  or  potentially, 


into  the  possession  of  the  prisoner. 
Where,  therefore,  it  was  proved  that 
the  prisoner  (a  married  woman)  went 
to  a  coach-office,  and  claimed  a  box 
which  liad  been  sent  there  by  her  hus- 
band, fiill  of  stolen  goods,  but  she 
taken  into  custody  before  the  box 
given  to  her: — 

Held,  that  she  had  never  in  &ct  re- 
ceived them,  and  that  the  conviction 
was  wrong. 

Qwoere,  whether  a  married  woman 
can  be  convicted  of  receiving  stolra 
goods  from  her  husband,  she  knowing 
that  they  were  stolen.  Begina  v. 
HiU,  648 

RESIDENCK 

(1).  BemovabilUy  under  (Ae  9  &  10 
Vict.  c.  66. 
A  pauper  had  resided  for  ten  years 
next  before  the  passing  of  the  9  &  10 
Vict.  c.  66  (26th  August,  1846),  in 
parish  H.,  but  he  had  been  in  receipt 
of  parish  relief  during  the  greater  put 
of  1844: — Held,  that  he  was  never- 
theless irremovable.  Begina  v.  Har- 
row (m  the  HiU,  232 

(2).  As  Wife  and  Widow — Appeal 

On  appeal  against  an  order,  made 
before  the  passing  of  the  stat  9  &  10 
Vict,  c  66,  for  the  removal  of  a  fe- 
male pauper,  who  had  resided  partly 
as  wife  and  partly  as  widow  in  the  re- 
spondent parish  for  more  than  five 
years  previous  to  the  application  for 
the  warrant,  but  which  order  had 
never  been  carried  into  effect  by  ac- 
tual removal: — Held,  that  residence 
as  wife  woidd  coalesce  with  residence 
as  widow,  and  make  the  pauper  irre- 
movable. 

Held,  also,  that  such  irremovabihty 
did  not  create  a  ground  of  appeal 
against  such  order.  Begina  v.  Gloi- 
sop,  256 

(3).    Irremovability  good  Oround  of 

Appeal. 
Stat.  9<k  10  Vict  c.  66,  a.  2,  ^aacta, 
that  "  no  woman  residing  in  any  pa- 
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iiBh  with  her  husband  at  the  time  of 
his  death  shall  be  removed,  nor  shall 
any  warrant  be  granted  for  her  re- 
moval from  such  parish  for  twelve  ca- 
lendar months  next  after  his  death,  if 
she  continue  a  widow."  The  Act 
came  into  operation  26th  August, 
1846: — Ueld,  that  though  an  order 
for  the  removal  of  a  pauper  widow, 
made  l)efore  the  passing  of  the  Act, 
was  a  valid  order,  yet  the  Act  ren- 
dered the  pauper  irremovable  under 
it,  and,  the  pauper  having  been  re- 
moved under  it  after  the  passing  of 
the  Act,  that  such  irremovability  was 
a  good  ground  of  appeal  against  the 
order.  Regitia  v.  SL  Mary,  White- 
chapel,  262 

(4).  Disruption  of- — Examinations — 
Order  unappealed  against, 

A  pauper,  who  had  resided  in  H. 
for  eleven  years  prior  to  to  the  25th 
January  1845,  on  that  day  became 
chargeable,  and  was  removed  to  A. 
under  an  order  of  removal,  which  was 
unappealed  against.  She  had  a  cot- 
tage in  H.  in  which  she  left  her  fur- 
niture, and  retained  the  key.  She 
remained  in  A.  for  nineteen  days, 
during  which  time  she  was  relieved 
by  that  parish.  She  then  returned 
to  H.  and  took  possession  of  her  cot- 
tage. She  continued  to  receive  re- 
lief from  A.  until  the  4th  November, 
1846,  when  she  again  became  charge- 
able to  H.,  and  was  removed  by  an 
order  dated  12th  December,  1846,  to 
A.: — Hdd,  that  the  removal  to  A. 
under  the  first  order  was  a  disruption 
of  the  residence  and  inhabitancy,  and 
that  the  pauper  was  not  rendered  ir- 
removable by  Stat.  9  (fe  10  Vict.  c.  66, 
s.  1. 

Held,  also,  that  the  examinations 
need  not  negative  that  the  charge- 
ability  was  occasioned  by  sickness  or 
accident. 

Held,  also,  that  an  order  of  removal 
unappealed  against  is  not  bad  be- 
cause it  does  not  state  the  place  where 
it  was  made.   Regina  y.  Halifago,  268 


(5).  Bemoval  constitutes  Break, 

The  removal  of  a  pauper  from  one 
parish  to  another,  under  an  order  of 
removal,  constitutes  a  break  in  the 
continuity  of  residence  under  the  9  & 
10  Vict.  c.  Q^,    Regina  v.  Seend,  276 

(6).  Confinement  in  Prison  out  of 
Parish, 

Where  there  has  been  a  residence 
by  the  pauper  out  of  the  parish  seek- 
ing to  remove  him  during  any  part  of 
the  five  years  next  preening  the  ap- 
lication  for  his  removal,  the  enacting 
part  of  the  9  &  10  Vict.  c.  66,  s.  1, 
does  not  apply,  the  residence  is  defi- 
cient; and  the  excepting  proviso  does 
not  supply  the  deficiency,  although 
the  pauper  may  be  within  the  terms  of 
it. 

Where  a  pauper  had  resided  for 
thirteen  years  in  a  parish  previous  to 
an  application  for  his  removal  (July 
29,  1846),  with  the  exception  of  fif- 
teen months  in  the  years  1843  and 
1844,  during  which  he  was  confined 
in  a  prison  situate  out  of  the  parish : 
— Held,  that  he  was  removable.  B^ 
gvna  v.  Sal/ord,  286 

(7.)  Removability  of  Fa/mUy  when  ds' 

serted. 

The  proviso  at  the  end  of  stat.  9  k 
10  Vict.  c.  66,  s.  1,  applies  only  to 
those  persons  who  are  within  the 
enacting  part  of  the  same  section;  and, 
therefore,  where  a  man  and  his  wife 
and  children  had  come  into  a  parish  at 
I  Midsummer,  1846,  and  the  man  de- 
:  serted  them  in  March,  1847,  and  they 
were  removed  to  his  settlement  by  an 
order  dated  29th  April,  I84t7:—Held, 
that  they  were  removable.  Regina  v. 
St.  Ebbs,  Oxford,  308 

(8.)  Married  Woman  irremovable. 

The  Stat.  9  &  10  Vict.  c.  66,  s.  1, 
does  not  render  a  married  woman  ir- 
removable, although  she  may  have  re- 
sided five  yean  in  the  parish  seddng 
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becoming  lunatic,  was  removed  to  an 
asylum  in  another  parish : — 

Hdd,  that  two  justices  might  make 
orders  adjudicating  her  settlement  and 
maintenance,  under  sections  58  and 
62  of  Stat.  8  &  9  Vict.  c.  126.  Re- 
gina  v.  Leaden  Roothing^  525 

(13).  Break  in  Residence — See  Luna- 
tic (5). 

SCIENTIFIC  SOCIETY. 

(1).  Exemption  from,  RateahUity  not 
allowed — JBarriater's  Certi/uxUe — See 
Poor  Rate  (2). 
(2).  Must  Appeal,  ifumgh  Exempt — 

See  Poor  Rate  (6). 

(3).  When  not  exempt  from  Rateabi- 

lity — See  Poor  Rate  (7). 

SCIENTIFIC  AND  LITERARY 
SOCIETY. 

Beneficial  Occupation — See  Poor 
Rate  (8). 

SESSIONAL  DIVISION. 
Description  of — See  Bastard,  (4). 

SESSIONS. 
(1).  Power  to  respite  Judgment, 

Indictment  for  misdemeanor  at  the 
quarter  sessions;  defendant  pleaded 
guilty — and  was  ])Ound  by  recogni- 
zances to  ai)pear  for  judgment  at  the 
next  quarter  sessions ;  and  judgment 
was  respited.  At  the  next  April  ses- 
sions judgment  was  further  respited 
till  the  June  sessions,  when  judgment 
was  given,  and  defendant  sentenced  to 
be  fined  and  imprisoned.  On  error 
brought: — Held,  that  a  court  of  quarter 
sessions  has  power  to  respite  cases 
from  one  session  to  another. 

The  record  stated  that  at  the  first 
session  ''it  was  considered  and  ad- 
judged that  the  defendant  do  enter 
into  recognizances  to  appear,"  &c.: — 
Held,  that  these  words  did  not  give 
the  order  the  effect  of  a  judgment,  so 
as  to  oust  the  sessions  of  their  juris- 

VOL.  III. 


diction  to  give  judgment  at  the  sub- 
sequent sessions.    Keen  v.  Regina,  25 

(2).  Appeal — Power  to  Respite — Man- 

damus. 

An  appeal  against  an  order  of  re- 
moval was  entered  and  respited  at  the 
Michaelmas  sessions,  1846.  At  the 
next  January  sessions,  no  notice  or 
grounds  of  appeal  having  been  given, 
the  appellant  applied  for  a  further  re- 
spite of  the  appeal  on  affidavits  stating 
facts  which  shewed  that  they  had  been 
unable  to  give  notice  of  appeal  in  time 
for  those  sessions.  The  respondents 
objected  to  this  on  the  ground  that  no 
notice  or  grounds  of  appeal  had  been 
given,  but  the  sessions  respited  the  ap- 
peal to  the  next  Easter  sessions  ''  with- 
out prejudice  to  the  right  of  the  re- 
spondents to  renew  their  objection 
then."  At  the  Easter  sessions  the  re- 
spondents did  renew  their  objection, 
and  the  justices  refused  to  hear  the 
appeal,  on  the  ground  that  the  sessions 
an  January  had  no  power  to  respite : 
— Held,  that  the  January  sessions 
clearly  had  the  power  to  respite  the 
appeal,  and  had  thought  proper  to  ex- 
ercise it ;  and,  the  Easter  sessions  hav- 
ing refused  to  hear  the  appeal  on  the 
ground  that  the  January  sessions  had 
no  such  power,  the  Court  granted  a 
mandamus.  Regina  v.  Justices  of  Lan- 
cashire, 37 

(3).  Appeal,  adjournment  of  Judgment 
in — Costs. 

Statute  9  Geo.  4,  c.  61,  (the  Gene- 
ral Licensing  Act),  by  sect.  27  gives 
to  any  person  aggrieved  a  right  of  ap- 
peal ''to  the  next  general  or  quarter 
sessions  of  the  peace  holden  for  the 
county  or  place,  &c.,  unless  such  ses- 
sion shall  be  holden  within  twelve 
days  next  after  such  act  shall  have 
been  done,  and,  in  that  case,  to  the 
next  subsequent  session  holden  as 
aforesaid,  and  not  afterwards."  An 
appeal  against  a  refusal  of  justices  to 
grant  a  license  was  heard  at  the  see- 
o  o  G  K.  8.  a 
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flions  specified  by  the  statute^  and  was 
dismissed  with  costs;  but  in  order 
that  the  amount  of  such  costs  might 
be  ascertained,  the  Court  adjourned 
the  appeal  to  the  following  sessions: 
— Hdd,  that  the  statute  had  specified 
the  particular  sessions  at  which  the 
appeed  should  be  heard,  and  that  such 
sessions  had  no  power  of  adjourning 
the  appeal,  in  order  that  the  amoimt 
of  costs  might  be  ascertained.  Regina 
t.  BdUm,  77 

(i).  Nodoe  qf  Appecdy  from  what  time 
reckoned — Highway  Act, 

Where  quarter  sessions  are  regularly 
held  on  certain  fixed  days  at  certain 
places  in  different  divisions  of  a  coun- 
ty, and  in  each  division  (except  the 
first),  by  adjournment  from  the  pre- 
ceding, the  ten  days*  notice  of  appeal 
against  a  certificate  for  stopping  up  a 
highway  under  5  &  6  Will.  4,  c.  50, 
8.  8d,  is  to  be  reckoned  with  reference 
to  the  first  day  of  the  sessions  held  in 
the  first  of  such  divisions,  though  the 
highway  is  not  situate  within  such  first 
division.  Regina  v.  Justices  of  Suffolk^ 

146 

(5).  Right  of  Appeal — Practice. 

Where  the  court  of  quarter  sessions 
dismissed  an  appeal  against  an  order 
of  removal,  on  the  ground  that  the  ap- 
pellants had  not  produced  the  original 
order  of  removal,  nor  given  notice  to 
produce  it,  as  required  by  the  practice 
of  the  sessions;  and  the  appellants  ap- 
pealed again  on  the  actual  removal  of 
the  pauper,  but  the  sessions  refused  to 
hear  it : — Ueldf  that  the  sessions  were 
right  in  dismissing  the  first  appeal, 
and  that  no  new  right  of  appeal  ac- 
crued after  the  actual  removal.  Regina 
V.  Justices  of  Peterboroughy  3  65 

(6).  Jurisdiction  to  hold  Qua/rter  iSes- 

sums. 

The  jurisdiction  of  a  recorder  of  a 
l>orough  is  not  determined  or  suspend- 
ed by  the  arrival  of  the  judges  of  as- 
iize  in  the  same  county ;  and  the  rule 


applies  equally  to  the  jurisdiction  of 
county  justices  of  the  peace;  there- 
fore, general  quarter  sessions  of  the 
peace,  for  a  borough  or  county,  may 
be  held  concurrently  with  assizes  in 
the  same  county,  though  it  would  be 
highly  inconvenient  to  do  so.  Stmith 
V.  ReginOf  {In  Error\  564 

(7).  Fielding  of  when  Conclusive — 
See  Examinations  and  Grounds  of 
Appeal,  (3). 

(8).  Must  determine  Fadt  of  Animus 
Revertendi — JSee  Residence,  (10). 

(9).  Judicial'  Notice  of  Petty  Sessional 
Division — See  Bastard,  (4). 

(10).  Jurisdiction  of  in  Bastardy — 
Second  Application — See  Bastard, 

•    (5). 

(11).  Power  to  itujuire  into  Cause  of 

Relief— See  Order  ^Removal,  (2). 

(12).  Rule  of— See  Practice,  (4). 

SETTLEMENT. 
I.  Apprenticeship. 

(1).   Examinations — Jurisdiction  of 
Justices — Statement  of  in  Allowance 
for  binding. 

Where  a  township  has  two  overseers 
and  one  churchwarden,  a  binding  of 
an  apprentice  by  the  churchwarden 
and  one  overseer  is  valid,  under  54 
Geo.  3,  c.  107,  s.  1. 

Examinations  in  support  of  an  or- 
der of  removal  set  out  an  indenture 
of  apprenticeship.  The  indenture  re- 
cited an  order  of  justices  for  the  bind- 
ing, and  the  allowance  at  the  foot  of 
it  was  signed  "J.  N.  C.  and  A.  L , 
justices y^r  the  Riding  aforesaid,*"  (be- 
ing the  same  names  as  those  of  the 
justices  who  were  recited  as  having 
made  the  order  for  the  binding),  but 
the  order  for  binding  was  not  set  out, 
nor  any  statement  made  of  a  search 
for  it: — Ileldy  1.  That  the  examina- 
tions were  sufficient,  as  the  recital  in 
the  indenture,  certified  by  the  allow- 
ance of  the  justices,  was  primary  evi- 
dence of  the  order  for  binding;  and. 
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2.  That  the  allowance  was  valid  with- 
out stating  the  justices  to  have  been 
acting  "in'*  the  Riding,  inasmuch  as 
the  approval  of  the  binding  being  an 
act  personal  to  the  justices  who  make 
an  order  for  it,  the  place  where  the 
allowance  is  signed  is  not  material. 
Regina  v.  Stahiforth,  53 

(2).  Evidence. 

A  pauper  was  removed  on  an  al- 
leged settlement  of  her  husband  by 
apprenticeship,  from  M.  to  T.,  both 
in  the  county  of  Lancaster.  T.  ap- 
}>ealed,  and  on  the  trial  of  the  appeal 
an  indenture  of  apprenticeship,  exe- 
cuted by  the  master,  and  allowed  by 
two  justices  of  the  county  of  York, 
was  produced  out  of  the  chest  of  the 
parish  in  the  county  of  York,  out  of 
which  the  husband  had  been  bound 
into  T. ;  and  it  was  proved  that  he 
served  his  master  as  an  apprentice 
there  for  three  years ;  but  no  inden- 
ture executed  by  the  parish  officers 
and  allowed  by  the  justices,  pursuant 
to  Stat.  r)Q  Geo.  3,  c.  139,  was  proved. 
The  sessions  held,  that  there  was  not 
sufficient  e\'idence  to  raise  a  presimip- 
tion  of  the  allowance  of  the  indenture 
by  justices  of  the  county  of  Lancaster, 
and  quashed  the  order: — Heldf  that 
this  Court  would  not  interfere  with 
the  decision  of  the  sessions.  Regi-na 
V.  Macclesfield,  70 

(3.)  Allowcmce  ofJuMices — Execution 
of  InderUure. 

Where  a  poor  child  was  bound  ap- 
prentice by  the  justices  of  a  borough 
to  a  person  residing  in  a  county — 
Ildd,  that  the  allowance  by  the  jus- 
tices of  the  county  under  5%  Geo.  3, 
0.  139,  is  a  judicial  act,  and  that  it 
must  appear  upon  the  face  of  the  al- 
lowance that  the  justices  were  acting 
"  i/i"  as  well  as  "  for"  the  county. 

The  order  for  binding  was  directed 
to  four  overseers  (naming  them)  of  the 
parish  from  which  the  child  was  to  be 


apprenticed: — Edd,  that  the  inden- 
ture was  properly  executed  by  two  of 
such  overseers  and  one  churchwarden. 
Regina  v.  Totness,  356 

(4.)  Jurisdiction  of  Justices — Alhw- 
cmoe  of  Indenture, 

Where  the  order  for  binding  a  poor 
child,  under  56  Geo.  3,  c.  139,  and  the 
indenture  and  the  allowance  were  on 
one  sheet  of  paper,  and  the  allowance 
at  the  foot  of  the  indenture  was  re- 
ferred to  in  the  indenture,  and  also 
purported  to  be  signed  by  the  justice 
before  the  indenture  was  executed  by 
any  of  the  parties — Heldy  that  a  refer- 
ence in  the  allowance  by  date,  and  the 
names  of  the  justices  to  the  order  for 
binding,  was  a  compliance  with  the 
requisites  of  the  statute,  as  such  allow- 
ance was  a  part  of  the  indenture. 

The  allowance  was  signed,  "We, 
justices,  <tc.,  in  and  for  the  West  Rid- 
ing, do  hereby  assent  and  sign  our 
allowance:" — Held,  that  it  sufficiently 
appeared  that  they  were  in  the  West 
Riding  when  they  signed.  Beginay. 
Aldbrough,  486 

II.  Birth. 

Removal  of  Children  of  Irish  Pa/rents 
to  Birth  Settlement,  when  deserted  bj/ 
Parents, 

Unemancipated  children  bom  in 
England,  of  Irish  parents,  who  have 
no  settlement  in  England,  the  mother 
being  dead,  and  the  father  having  de- 
serted them,  maybe  removed  to  their 
birth  settlement,  and  cannot,  in  the  ab- 
sence of  their  father  be  sent  to  Ireland 
under  the  stat.  8  &  9  Vict.  c.  117. 
Regina  y.  All  Saints,  Derby,  653 

III.  Renting  a  Tenement. 

(1.)  Statement  of  Requisites — See  Ex- 
aminations AND  Grounds  op  Ap- 
peal, (1). 

(2.)  Proof  of  Radng — See  Exajiina  • 
TioNs  AND  Grounds  of  Appeal,  (4.) 

o  0  g2 
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STATUTES. 
15  Rich.  2,  c.  2     - 

8  Hen.  6,  c  9. 
43  Eliz.  c  2 

8   8 
13  k  14  Car.  2,  c.  12     - 

8.  21 

29 2  c  7 

9  A  10  Wm.  3,  c.  11,  8.  1 
24  Qeo.  2,  c  44,  s.  6      - 
13 3,  C.78 

14 ,  c.  78,  88.  76,  77 

41  ,  C  CSBSCVt 

43 ,  c  59    - 

58 ,  c  127,  8.  7 

54 ,  c.  107,  8.  1    - 

56 ,  c.  139      - 

4 4,  c  34  - 

7  ,  c  cxxi 

7  &  8 ,  c  29, 8.  34    - 

8.47    . 
c.  30,  8.  24 
c  52,  8.  46    - 
c  53,  8.  79 

9 4,  c.  31,  8.  27    - 

c.  61,  8.  27 

10 ,  c.  56,  8.  27   - 

1  k  2  Will.  4,  c.  11 

3ik4 

4&5 


5<k6 


-,  c.  90 

-,  c  76,  8.  79 

8.  109 
-,c50    - 

8.88 

8.113 

c.  76 

c.  76,  88.  81, 


-,  c.  96,  8.  6    - 


7  Will.  4&1  Vict.c.  36 

c.  78,  8. 

2  &  3  Vict.  c.  71  - 

3  &  4 c.  54 

c.  84,  88.  2,  5 

4  &  5 c.  59 


pag€  116 
116 

-  494 
312 

-  519 
494 

-  470 

5 

-  213 
434 

-  394 
634 

-  434 
180 

-  53 
356,  486 

99,  246 
519 

-  603 

-  326 
382 

-  207 
207 

-  226 

77 

-  619 
477,  714 

-  507 
143 

-  477 
434 

-  146 
465 

-  494 
109  519 

96 

-  414 
31    634 

-  84 
473 

84 
303 


5&6 
6&7 

7&8 

8 

8<k  9 


9<k  10 


11  t  12 


c  109  -        -    303 

c  36,  8.  1  -  445, 459 
c.  63  -  -  134 
c.  101  -     252,  591,  629 


8.  4 

-c.  10 

8.  3 

-,  c  10   - 
c.  6  - 


152 
500 
723 
157 
152 


c.  87,88.82,83,107  368 

c.  117         -         -     6.53 

e.  126    -         -  535,  542 

8.  48         -     708 

8.  49     .         %tb 

88.  58,  62  -    94, 

163,  430,525, 

610,  683 

-,  c.  66     232,  256,  267, 

353,  418,  542 

c.  66,  8.  1     268,  286, 

308,  317,  320 


8.  2      . 

262 

.  p  31   fl  9 

-     53.5 

c.  43    - 

—             \fKfV 

470 

c.  44 

.     641 

c  46    - 

.57.5 

c.  78 

-     32G 

8.  2       - 

.57.) 

,  c.  45,  8.  7 

-     G63 

12&  13 

SUPERSEDEAS. 
Effsd  of— See  Bastard  (6). 

SURVEYORS  OF  HIGHW^AY.^v 
Notice  to — See  Highways  (1). 

TOLLS. 

RcUeabUUy  of  on  Bridge — See  Poor 
Rate,  (5). 

WARRANT  OF  DISTRESS. 
See  Distress  Warrant. 


END  OF  VOL.  III. 


> 


